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“a criminal court should not be concerned solely with accurate fact-finding or, to put it
another way, the determination of the ‘truth’. A court also has a duty to protect the moral
integrity of the criminal process.”

(Andrew L.-T. Choo, ‘International kidnapping, disguised extradition and abuse of
process’, 57 The Modern Law Review (1994) p. 629.)
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Chapter 1: Introduction

1.1 General introduction

The men in the first car had almost given up hope. They saw the bus stopping but didn’t think
anything would happen. All of a sudden Kenet noticed someone walking at the side of the road. It
was too dark to make out who it was. “Someone’s coming,” he said to Gabi, “but I can’t see who
it is.” A few seconds later, in a whisper that sounded to him like a shout, he exclaimed, “It’s
him!” Gabi’s heart leapt with excitement. He threw a hurried glance at his men to check that they
were all in position. Eli picked out the approaching figure immediately, but it took Gabi another
fifteen seconds. Meanwhile, Klement was turning the corner into Garibaldi Street. Kenet hissed
in Gabi’s ear, “He’s got one hand in his pocket — he may have a revolver. Do I tell Eli?” “Tell
him,” Gabi answered. “Eli,” Kenet whispered, “watch out for a gun. He’s got his hand in his
pocket.” Klement was standing right in front of the car. “Momentito,” Eli said and sprang at him.
Panic-stricken, Klement stepped back. In their practice exercises Eli had used the method called
sentry tackle, seizing the man from behind and dragging him backward, but Kenet’s warning
about the gun forced him to change his tactics. He pounced on Klement to bring him down, but
because Klement had stepped back Eli’s leap brought them both crashing to the ground. As he

fell, Klement let out a terrible yell, like a wild beast caught in a trap.'

This extract tells in detail ‘le moment supréme’ of the kidnapping of Ricardo Klement,
which took place in Buenos Aires, Argentina on 11 May 1960. Klement, a man better known as
Adolf Eichmann, was seized by (individuals linked to) Israel’s Secret Service the Mossad who
brought the German Nazi war criminal to Israel where the man in charge of implementing the
“Endl6sung der Judenfrage” was to face justice.

One of the defense strategies of Eichmann and his councels Dr. Robert Servatius and Mr.
Dieter Wechtenbruch was to declare that the District Court of Jerusalem should divest itself from

jurisdiction because Eichmann had been abducted from Argentina. The accused of one of the

' Harel 1975, pp. 165-166.
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most interesting trials from the 20" century declared with respect to his abduction: “I was
assaulted in Buenos Aires, tied to a bed for a week and then drugged by injections in my arms and
brought to the airport in Buenos Aires; from there I was flown out of Argentina.” In his
argumentation, Eichmann referred to the dictum ‘ex iniuria ius non oritur’®> which means that no
right (in this case: jurisdiction) can be derived from a wrong (in this case: the abduction).*
Although the judges of the District Court of Jerusalem (and in appeal the judges of the
Supreme Court of Israel) did not deny the kidnapping itself, they were nevertheless not impressed
by the argument and applied another Latin maxim’: ‘male captus bene detentus’. This literally
means ‘badly captured, well detained’ and approves the trial of a defendant whose capture is

surrounded by improper circumstances. It is this principle which is at the center of this research.

1.2 Formulation of the problem and objective of the research

The maxim ‘male captus bene detentus’ represents the doctrine that a court may exercise
jurisdiction over an accused person regardless of the circumstances in which that person has come
into the jurisdiction of that court. The emphasis of the maxim (see the word ‘male’ which means
‘badly’) is hereby on arbitrary circumstances, situations in which normal procedures have not
been followed. Very often, writers who have dealt with the problem pay most of their attention
hereby to the action which made the subsequent transfer to the court possible, ie. the
apprehension of the suspect (see for example the topic of state-sponsored abductions). This is
very logical, given the fact that ‘captus’ only means ‘capture’. Notwithstanding this, I will use a
broader concept of ‘male captus’ meaning arbitrary situations surrounding the apprehension,
which does not refer only to the apprehension itself, but to an arbitrary detention or extradition

following the apprehension as well. However, this all has the same effect, namely that a suspect

2 See http://www.nizkor.org/hweb/people/e/eichmann-adolf/transcripts/Sessions/Session-120-03.html

3 See Shaw 2003, p. 98.

* Strijards 2003, pp. 754-755.

> Ibid., p. 755. See for more details: District Court of Jerusalem, Judgment of 12 December 1961, para. 41, see
http://www.nizkor.org/hweb/people/e/eichmann-adolf/transcripts/Judgment/Judgment-007.html; Supreme Court of
Israel, Judgment of 29 May 1962, para. 13, see http://www.nizkor.org/hweb/people/e/eichmann-
adolf/transcripts/Appeal/Appeal-Session-07-05.html and http://www.nizkor.org/hweb/people/e/eichmann-
adolf/transcripts/Appeal/Appeal-Session-07-06.html
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will argue that because of these ‘male captus’-circumstances, the profiting court should not be
able to exercise jurisdiction over him.® By using the word ‘profiting’, I want to exclude cases
where the ‘male captus’ situation and the trial itself have nothing to do with each other. There has
to be some kind of ‘cause and effect’-link between the ‘male captus’ situation and the fact that the
court is able to hear the ‘victim’ of that ‘male captus’ situation.

Although one could argue that e.g. an unlawful apprehension of a suspect should be seen
separately from the exercise of jurisdiction of a court (and thus that a ‘male captus’ situation
should not form a bar to the actual trial where a suspect can enjoy all the rights to a fair hearing
he is entitled to), the first meaning sounds more legitimate to me; it namely appears that ‘male
captus bene detentus’ does not pay much attention to the rights of the accused in general, during
the whole legal process, which is a far broader concept than the mere idea of a fair hearing inside
the walls of the courtroom.” In the end, the whole trial (which starts with an indictment and the
arrest of the suspect and not with the moment the suspect walks into the courtroom) should be
fair. The idea of a fair trial (or what in common law is called a due ;;rocess) covering the whole
judicial process, is noticed by Costi who writes that several international human rights treaties,
statements and adoptions of resolutions by UN organs, such as the General Assembly®, the
Working Group on Arbitrary Detention of the Human Rights Commission’ and the International
Court of Justice'? illustrate the emergence “of some kind of international due process of law. The
obligation of a state to provide procedural and substantive guarantees should include the arrest
process and the treatment of the victim prior to his appearance before the judge.”"

Although there are some examples before national courts where the (idea behind the)

adage was rejected, its ‘national’ status still remains uncertain since history has shown as well

that the legal balance between the arguments of the suspect (against the in his eyes unlawful

¢ For convenience’s sake and since it seems that most of the suspects/alleged criminals are male persons, I will use
the words ‘he’ and ‘his’ when the sex of the person to which I refer is not clear. However, it should be mentioned that
- in order not to lapse into generalisations - the feminine words ‘she’ and ‘her’ could and should be read into these
words as well.

7 One could hereby think of the general right to a fair and public hearing by an independent and impartial tribunal
established by law. More specific rights ‘within the courtroom’ are the right to have the free assistance of an
interpreter or the right to examine the witnesses against him.

8 UN GA Res. 47/133 (1992) reproduced in (1993) 32 ILM 903.

% Report of the Working Group on Arbitrary Detention, UN ESCOR, Hum. Rts. Comm., 50th Session. UN Doc.
E/CN.4/1994/27 (1993).

1% Case Concerning United States Diplomatic and Consular Staff in Tehran, 1.C.J. Reports 1980, p. 3.

' Costi 2003, p. 77.
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circumstances on the one hand) and the arguments of the prosecutor (in favor of trying the alleged
criminal on the other hand) has been in the advantage of the latter as well. The most famous
example is probably the already mentioned Eichmann case.

The advent of the ICTY, the ICTR and the ICC'?, which has placed ‘male captus bene
detentus’ in another perspective and in another level of interaction (between international
criminal tribunals and states instead of between states only) has possibly brought another
uncertainty: the few cases that have dealt with the issue seem to show that the idea behind the rule
is going to be upheld to a certain extent. If it is true that the rule has in fact not been abandoned,
it’s interesting to discover the reasons hereof, especially since the tribunals are seen by many as
model institutions with respect to the promotion of international human rights in all its aspects.
This should include the ones of the suspect as well.

The formulation of the problem is thus as follows: to what extent will ‘male captus’
situations during the phase before the actual transfer of the suspect to the tribunal have effect on
the latter’s criminal procedure? What value do the tribunals give to human rights in this legal gray
border-area of national and international law in which the tribunals depend for their enforcement
on mainly national authorities? In short (and to come back to the maxim): what is the exact legal
status of ‘male captus bene detentus’ in the system of the international criminal tribunals and is
the outcome to be seen as satisfactory in light of the presumptive exemplary role these tribunals

play in the support of international human rights?

1.3 Short overview of the approach

Although the main focus of this research is to discover the exact legal status of ‘male captus bene
detentus’ in the system of the international criminal tribunals, it is clear that the maxim cannot be
understood properly if no attention is firstly paid to the origin and the idea behind this maxim.
Furthermore, in order to fully comprehend the different situations which will appear when dealing

with case law, an extensive explanation of possible ‘male captus’ situations, contra-arguments

12 Although it would also be interesting to inquire into the matter how the hybrid tribunals (such as the one in Sierra
Leone where trials commenced in June 2004) would deal with ‘male captus bene detentus’, I will focus in this
research only on the ICTY, ICTR and ICC.
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and defenses against these practices including remedies for the victim of such infringements is
necessary. All these general issues will be dealt with in the next chapter.

In chapter three, the ‘performance’ of the maxim on the domestic level, i.e. where the rule
is discussed before national courts, will be analyzed. It is to be hoped that knowledge on the
argumentations made in this inter-state context, in which ‘male captus bene detentus’ appeared
for the first time, will help in making a good assessment of the several points of view in the
context of the tribunals. Most attention will of course be paid to the cases themselves although
reactions from doctrine will be used as well in order to create the most complete set of arguments
pro or contra a certain position.

The latter and new context in which ‘male captus bene detentus’ has appeared - before
international criminal tribunals - will be addressed in chapter four. In this target-context, the exact
formulation of this Master’s thesis’ problem will hopefully find its answer(s).

This research will end with chapter five where the inquiry will be summarized and

concluded.
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Chapter 2: ‘Male captus bene detentus’

2.1 Introduction

If one tries to find the origin of the rule ‘an sich’, i.e. the four words ‘male captus bene
detentus’ ', there is a good possibility one will have a rude awakening: its origin is namely fairly
untraceable. However, since the maxim stands for a legal reasoning or factual behavior that could
nicely (and concisely) be incorporated in the Latin words its reasoning is easier to find. If one
considers the following quote, it is quite understandable why maxims as such (instead of the legal

arguments or practice they incorporate) are not used too often in important legal texts:

It seems to me that legal maxims in general are little more than pert headings of chapters. They
are rather minims than maxims, for they give not a particularly great but a particularly small
amount of information. As often as not, the exceptions and disqualifications to them are more

important than the so-called rules."

However, maxims often incorporate and summarize what writers write, what judges judge
and what states do. As such, they indirectly refer to the sources that determine the rules in the
international community. One could think in particular to the primary source ‘international
custom, as evidence of a general practice accepted as law’ and ‘judicial decisions and the
teachings of the most highly qualified publicists of the various nations, as subsidiary means for
the determination of rules of law’."® Since the most important goal of this research is to find out
the exact legal status of ‘male captus bene detentus’ in this international legal context (to be
precisely: in the context of the international criminal tribunals), it is still justified and necessary to

continue on this academic journey in search of the roots and meaning of the maxim. Even if the

13 Attention has been paid as well to different textual versions of the maxim, including: ‘mala captus bene detentus’,
‘male captus bene iudicatus’ and ‘male captus bene detitus’.

14 See Garner 1999, p. 1615, citing James Fitzjames Stephen in his 1883 History of the criminal law of England (p.
94, n. 1).

15 See Art. 38 (1) of the Statute of the International Court of Justice which is widely recognized as the most
authoritative statement concerning the sources of international law.
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tribunals are governed by their own specific rules, the context in which they operate deserve

attention.

2.2. A first glance at the roots and meaning of ‘male captus bene

detentus’

2.2.1 The first cases

Although the idea behind the maxim has probably been utilized before'®, one of the earliest legal
texts I could find in which the legal reasoning was used, dates back from 1829. In that year, the
case Ex Parte Susanna Scott'’ appeared before the most ancient of English courts, the Court of
King’s Bench.

Susanna Scott was charged in England with the crime of perjury. A British police officer,
in executing an arrest warrant issued by Lord Chief Justice Tenterden, apprehended her in
Brussels where Scott appealed to the British Ambassador in Belgium. However, he refused to
intervene. The police officer subsequently brought her to England, where an order was issued for
her imprisonment pending her trial. She then filed an application for her release by way of habeas

corpus.'® Lord Chief Justice Tenterden dismissed the application, saying:

The question, therefore, is this, whether if a person charged with a crime is found in this country,
it is the duty of the Court to take care that such a party shall be amenable to justice, or whether
we are to consider the circumstances under which she was brought here. I thought, and still

continue to think, that we cannot inquire into them [Italics Chpr]."”

1 See Strijards 2001 B, p. 93 et seq. where he discusses the rule with respect to the abduction of Okey, Corbet and
Barkestead in 1662.

'" Ex parte Susanna Scott (1829) 9 B. & C. 446; 109 E.R. 106.

18 A writ of habeas corpus (which literally means “you have the body”) is a legal mandate to a prison official
ordering that a prisoner be brought to the court so that it can be determined whether or not that person is imprisoned
lawfully and whether or not he should be released from custody.

19 See footnote 17 (Quotation and facts from the case found at http://www.nizkor.org/hweb/people/e/eichmann-
adolf/transcripts/Judgment/Judgment-007.html).
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