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II. PREFACE

This master thesis explores the world’s first definitive national ruling that granted rights to a
non-animal element of Nature, hereinafter referred to as the “Atrato-Tutela”. While at first sight this
judgement fundamentally proposes a transformation to our understanding of the core institution of
legal personhood, by extending it beyond the human realm, it is important to note that the ruling can
be positioned in the context of a broader landscape of narratives that question a wider range of
fundamental assumptions embedded in mainstream (legal) discourses. In this sense, the reformulation
of legal personhood may be viewed as a symptom, a feature, a point of departure, and also a result, of
wider ethical and societal transformations powered by alternative ways of looking at the world. Due
to space constrains, the pluriverse of narratives resonating with the tens of pages contained in the
Atrato-Tutela will be herein omitted, but they are worthy of further exploration and appreciation.

Digging into the background and substance of transformational approaches as that proposed
by the Atrato-Tutela is urgent considering that, to date, classical frameworks have extraordinarily
failed to halt global warming and environmental degradation,! with their correlated devastating effects
on human rights.? Furthermore, the fragmenting categories of the transnational legal order as a product
of the hegemonic world(view) are increasingly becoming obsolete.®> Facing the prospects of
environmental catastrophe, the time seems ripe* for Nature-friendly worldviews and alternatives to

! Intergovernmental Panel on Climate Change - IPCC, Summary for Policymakers of IPCC Special Report on Global
Warming of 1.5°C Approved by Governments (2018) 3, 22.

2 World Meteorological Organization, ‘WMO Climate Statement: Past 4 Years Warmest on Record’ (Press
Release 29112018, 29 November 2018). < https://public.wmo.int/en/media/press-release/wmo-climate-statement
past-4-vears-warmest-record > accessed 23 December 2018.

3 Hans Lindahl, Authority and the Globalisation of Inclusion and Exclusion (CUP 2018) 7. Some of the categorizations at
peril are: (i) states v non-state actors: (Melissa J. Durkee, The Business Of Treaties' (2016) 264 UCLA L Rev 264,
268, 272-273; (ii) sovereignty and territory (Christina M. Schiavoni, '‘Competing Sovereignties, Contested
Processes: Insights from the Venezuelan Food Sovereignty Experiment' (2015) 12 Globalizations 466, 474); (iii)
subjects of rights, where the classical categories of born humans and human-made entities are joined by unborn
humans, future generations, persons outside of the territory and animals and other non-human elements of
nature; and (iv) top-down technocratic approaches v bottom-up approaches struggling to give voice to the
unheard, the invisibilized, to them - those historically left behind/outside, as shown in the Atrato-Tutela, the
numerous judgments on free, prior and informed consent of affected communities (some of which are referred to
in this work), or the covenants contained in instruments like the Aarhus Conv., or the river disputes in USA that
have led to collaboration between indigenous communities and local governments to maintain fisheries with the
oversight of the judiciary (Interview with Patrick Parenteau, Professor of Law and Senior Counsel in the
Environmental and Natural Resources Law Clinic (ENRLC) at Vermont Law School (Skype call, 21 December
2018); and The Bill Lane Center for the American West , In the Pacific Northwest, Native Fishing Rights Take on a Role as
Environmental Protector (Stanford University 2018) and Timothy Weaver, 'Litigation and Negotiation: The History
of Salmon in the Columbia River Basin' (1997) 24 Ecology LQ 677). Even if incipiently, the bottom-up approach
might help enabling public exposure in hegemonic fora of new social movements like millennial socialism - which
advocates for greater democracy for the 99% left behind/outside by the hegemonic world(view) (Ben Judag,
‘What is  Millenial ~ Socialism?  (The  American  Interest,  2018)  <https://www.the-american-
interest.com/2018/07/24/what-is-millennial-socialism/> accessed 1 March 2019); climate justice activism -which
lacks political representation but speaks for the youngest and for future generations (e.g. see Jonathan Watts,
"The Beginning of Great Change" Greta Thunberg Hails School Climate Strikes' (The Guardian, 2019)
<https://www.theguardian.com/environment/2019/feb/15/the-beginning-of-great-change-greta-thunberg-hails-
school-climate-strikes> accessed 1 March 2019), or the peasant movement (La Via Campesina, ‘Finally, UN
General Assembly adopts Peasant Rights declaration! Now focus on its implementation” (17 December 2018) <
https://viacampesina.org/en/finally-un-general-assembly-adopts-peasant-rights-declaration-now-focus-is-on
its-implementation/ > accessed 1 February 2019), i.a.

4 John W. Kingdon, 'How Does an Idea's Time Come?', Agendas, Alternatives and Public Policies, vol Longman Classics
in Political Science (Agendas, Alternatives and Public Policies, 2nd edn, Longman 2003).



https://public.wmo.int/en/media/press-release/wmo-climate-statement-past-4-years-warmest-record
https://public.wmo.int/en/media/press-release/wmo-climate-statement-past-4-years-warmest-record
https://viacampesina.org/en/finally-un-general-assembly-adopts-peasant-rights-declaration-now-focus-is-on-its-implementation/
https://viacampesina.org/en/finally-un-general-assembly-adopts-peasant-rights-declaration-now-focus-is-on-its-implementation/

Who Are We?
Myriam Ximena Arenas Orbegozo

the failing premises of the hegemonic world(view),> particularly for those attempting to deepen
democratization, that is, to widen who we are.®

Before embarking on the thesis, it is important to make some clarifications:

To the extent of my knowledge, there is no official English translation of the Colombian
judgments reviewed hereunder. Unless otherwise stated, all translations from Spanish into English of
these judgements and other materials cited in this thesis are made by the author hereof.

A considerable portion of the texts contained in the documents reviewed and/or translated
throughout this work are originally expressed in masculine form (referring to man or men). Similarly,
some original texts appear in singular form. I translated some of the original text as gender neutral
and/or plural language in order to ease readability and/or highlight the (potential) commonality of the
argument. However, I maintained some of the original masculine and singular original wording in order
to reflect how -even the most progressive and recent- legal narratives still are often expressed with a
gender bias and/or with a non-holistic or non-collective perspective.

All texts in the tree-charts and graphics drawn herein were directly extracted or deducted
from the judgements to which they refer. Quotations have generally been omitted for ease of
illustration.

For methodological reasons, this work will fall in the trap of antagonizations and
categorizations, dividing the Atrato-Tutela’s universe into ‘worlds’ that overlook colorful spectrums of
reasoning. Such approach contributes to illustrate how violent generalizations and stereotypes can be
if one looks unidirectionally within one world. However, in fact, everyone can be a world on its own,
and ultimately the point of this work is that all worlds should be contemplated and taken into account
because they all are part of the same universe.

1. TIBET

“After a short time in the country, it was not possible for one thoughtlessly to kill a fly, and I
have never in the presence of a Tibetan squashed an insect that bothered me. The at-titude of the people
in these matters is really touching. If at a picnic an ant crawls up one’s clothes, it is gently picked up
and set down. It is a catastrophe when a fly falls into a cup of tea. It must at all costs be saved from
drowning [...] In winter they break the ice in the pools to save the fishes before they freeze to death,
and in summer they rescue them before the pools dry up [..] Meanwhile, the rescuers have done
something for the good of their own souls. The more life one can save the happier one is |...]

Typical of this attitude toward all living creatures was a rescript issued in all parts of the
country to persons engaged in building operations [...] It was pointed out that worms and insects might
easily be killed during the work of building, and the utmost care to avoid this was enjoined on all. Later
on, when I was in charge of earthworks, I saw with my own eyes how the coolies used to go through
each spadeful of earth and take out anything living.”

> Oliver A Houck, 'Noah's Second Voyage: The Rights of Nature as Law' (2017) 31 Tul Envtl L] 1, 45-48.

¢ D. Bethlehem, 'The End of Geography: The Changing Nature of the International System and the Challenge to
International Law' (2014) 25 Eur J Int'1 L 9 18.

" Heinrich Harrer, Seven Years in Tibet (first published 1953, Richard Graves tr, Penguin 1981) 263-265.
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2. ABSTRACT

This thesis explores the notion of legal personhood, as formulated by the Constitutional Court
of Colombia, in the judgement that granted rights to the Atrato River Basin (hereinafter “Atrato-
Tutela”). Understanding this redefinition of personhood helps dimension how the ruling differs from
classical concepts relating thereto. The research results are presented in three stages: The first stage
summarizes the Atrato-Tutela’s input, that is, the main sources and arguments used to craft and
interpret the content and scope of legal personhood, in view of their evolution with regards to two
precedents: T-380/1994 and T-652/1998. This input has been divided into factual, scientific, legal,
societal and ethical ‘worlds’, in order to facilitate the identification of concepts within given narratives.
The second stage portrays the judicial output, i.e., the resulting reformulation of legal personhood
within each world. The third stage analyzes how the Atrato-Tutela collides with classical narratives.
The research reveals that legal personhood in the Atrato-Tutela is vested in collective, interconnected,
diverse human and non-human subjects that cannot be reduced to the classical frameworks of
environmental and individual human rights law. This construction of personhood strongly derives
from preceding case-law embedding strong criticisms to the foundations of modernist values and legal
categories, and responds to (transnational) biocultural and ecocentric narratives pursuant to which
environmental and social policy are to be discussed and decided through transnational, bottom-up,
multi-stakeholder fora that include subjects and worldviews generally marginalized in classical
institutional and legal setups. The notions and arguments examined in this thesis may be relevant to
environmental and human rights defense, ecosystem management and bottom-up policy design.

Keywords: Legal personhood, Nature’s rights, Earth jurisprudence, environmental protection,
ethnic groups, hegemony, biocultural rights, ecocentrism, Atrato River Basin, Choco.
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I1l. INTRODUCTION

1. THE ATRATO RIVER BASIN CASE

The history of the world’s jurisprudence would change on 10 November 2016 when, for the first
time, a definitive ruling by a national court granted rights to a non-animal element of Nature; in fact,
to ariver basin located in one of the mega-diverse hotspots on Earth: The Atrato River Basin. The ruling
by the Constitutional Court of Colombia (hereinafter “Atrato-Tutela”),® was the final stage of a
constitutional claim seeking to halt life-threatening extractive activities along the basin, and its
innovative stand on non-human rights would make it famous in mass media and legal circles around
the Globe.” But, what are the bases of this ruling? And how does the ruling differ from classical notions
of law, beyond the immediate stand on non-human rights?

Answering these questions can be useful for international environmental protection, insofar as
they may provide arguments to explore the viability of Nature’s rights as a valid approach to manage
the devastating environmental crisis ahead.!® Furthermore, the ruling’s substantiation can be useful for
legal theory and human rights law, in order to assess to what extent classical definitions of legal
personhood and legal entitlements may be suitable for the environmental challenges posed by the XXI
century. The arguments underlying the governance mechanisms devised in the Atrato-Tutela may be
relevant for policy analysis, to the extent that they are based on a bottom-up multi-stakeholder
approach.

In the Atrato-Tutela, the NGO “Tierra Digna”, representing several Community Councils of
indigenous, afro-descendant and peasant groups in the province of Choco, claimed that several
divisions of the Executive Branch (the Presidency and multiple national, regional and municipal
agencies), had failed to halt illegal mining and logging activities that were causing serious and massive
environmental harm which, in turn, violated the claimants’ fundamental rights."

8 Tierra Digna and others v Presidency and others [2016] Constitutional Court of Colombia T-622/16, M.P. Jorge Ivan
Palacio Palacio, Expediente T-5.016.242, 10 November 2016, hereinafter “Atrato-Tutela”.

® E.g. Bram Ebus, 'Colombia’s Constitutional Court Grants Rights to the Atrato River and Orders the
Government to Clean Up its Waters' Mongabay (22 May 2017) Global  Forests
<https://news.mongabay.com/2017/05/colombias-constitutional-court-grants-rights-to-the-atrato-river-and-
orders-the-government-to-clean-up-its-waters/>; Nick Mount, 'Can a River Have Legal Rights? A different
Approach to Protecting the Environment' Independent 13 October 2017)
<https://www.independent.co.uk/environment/river-legal-rights-colombia-environment-pacific-rainforest-
atrato-river-rio-quito-a799106 1. htmb.

0 IPCC, Summary for Policymakers of IPCC Special Report on Global Warming of 1.5°C Approved by Governments; G. Ceballos,
P. R. Ehrlich and R. Dirzo, 'Biological annihilation via the ongoing sixth mass extinction signaled by vertebrate
population losses and declines' (2017) 114 Proc Natl Acad Sci U S A E6089; W. Steffen and others, 'Planetary
boundaries: Guiding human development on a changing planet' (2015) 347 Science 1259855.

! Pursuant to Arts. 86 and 239 through 245 CP, as well as Decrees 2591 of 1991 and 306 of 1992, “Tutela” is an
expedite judicial action (of maximum 10 days from filed date), of residual character (where no other legal or
judicial mechanism is available or as a transitory measure to prevent an irreparable harm), to afford immediate
protection to fundamental constitutional rights), against state agents, and/or non-state agents providing public
services or whose conduct seriously affects collective interests or in respect of which the petitioner is in a
condition of subordination, dependence or defenselessness. The Constitutional Court, by means of ‘Autos’
(writs), may require information, performance of an act or other means of compliance with its tutela judgements.
Pursuant to Art. 241 CP, the Constitutional Court assesses the constitutionality of certain legal provisions,
instruments and acts (via “C” judgements); can discretionally review lower court tutelas (via “I” judgements); and
harmonizes the application of constitutional case-law via unifying judgements (via Sentencias de Unificacion,
“SU” judgements).
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Preceding the Atrato-Tutela, and in view of the serious threats to life posed by illegal activities,
particularly (but not limited to) the exposure to highly toxic substances like mercury, the Colombian
Ombudsman had declared an ecological, social and humanitarian emergency in the area,”? while the
petitioners had unsuccessfully sought different administrative and judicial measures of redress,
including several class actions that had been resolved in favor of the claimants but remained non-
complied by the authorities.”

Before reaching the Constitutional Court, originally the Administrative Tribunal of the
Province of Cundinamarca had dismissed the case, such dismissal thereafter confirmed in an appeal
resolved by the Council of State.* Upon the persistence of the Ombudsman, the case was chosen for
constitutional review. Finally, the Constitutional Court ruled that:

A. The petitioners’ rights to life, health, water, food security, and a healthy environment, as
well as the ethnic rights to culture and territory, were being seriously violated by the
omission of various State agencies to tackle the “multiple historical, socio-cultural,
environmental and humanitarian problems affecting the region, which recently have been
aggravated by intensive activities of illegal mining”.®

B. The Atrato River Basin was acknowledged as a subject of rights to protection,
conservation, maintenance and restoration. This sui generis legal person'® was to be
primarily stewarded by local peoples, who were deemed co-responsible for its protection.”
The ecosystem was to be represented by a member of the ethnic communities in the area
and a member of the State, both responsible for establishing and integrating a Commission
of Stewards (Comision de Guardianes del Rio Atrato). The Commission was to have a multi-
stakeholder advisory board integrated by the Instituto Humboldt, WWF Colombia and any
public and private institutions, regional and national universities, research centers on
natural resources, national and international environmental organizations, communities
and citizens, that wish to join."®

C. Several State agencies at national, regional and municipal level were to formulate and
conduct: (i) environmental plans to decontaminate the basin, recover its ecosystems and
halt additional damage; (ii) joint action plans to definitely neutralize and eradicate illegal
mining along the basin and the Province of Choco; (iii) ethnic-development plans to
recover ancestral means of subsistence and food security of the communities affected,
ensure a minimum degree of food security and food sovereignty, prevent further
displacement, and restore the communities’ rights to culture, participation, territory,

12 Ombudsman Res. 64//2014.

B Atrato Tutela, 21.

4 According to Colombia’s Constitutional Charter, the Council of State is the highest tribunal on administrative
law (Arts. 236-238), while the Supreme Court is the highest tribunal in all other legal matters (Arts. 234-235).
The Constitutional Court is the ultimate forum on supra-legal matters, that is, constitutional affairs (Arts. 239-
245). Besides, there are special jurisdictions, such as indigenous jurisdictions (by indigenous for indigenous,
within indigenous reserves and under indigenous rules, Art. 246), peace jurisdictions (Arts. 247, and particularly
the Jurisdiccion Especial para la Paz (Especial Peace Jurisdiction) created in the context of the Peace Agreement
through Acto Legislativo 001 of 2016) and the criminal jurisdiction for the military (Art. 221).

5 Atrato Tutela, 163-164.

16 For simplification purposes, in this work, the terms ‘right-holder’, legal person’, legal subject’, legal entity’,
‘subject of rights’, ‘subject of law’ and the like will be used as synonyms denoting an entity vested with rights
(and/or obligations) that may be enforceable for her/his own benefit, directly or through a representative. While
doctrinally there may be differences among these and similar terms, discussions on those differences are herein
omitted due to space constraints.

17 Atrato Tutela, 144.

18 Instituto Humbold and WWEF Colombia were designated based on their experience with protection of the Bito
river in the province of Vichada. Ibid, 159. This commission was inspired in the New Zealand model for the
Whanganui river. Ibid, 145 and interview with Felipe Clavijo-Ospina, former law clerk at the Constitutional
Court of Colombia (video-call conversation, 17 February 2019).
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identity, ways of life and ancestral economic activities;® and (iv) toxicological and
epidemiological research on the conditions of the basin and its inhabitants, in relation to
the substances used in mining therein, with the support and supervision of the Instituto
Humboldt, WWF Colombia, universities and research centers.?

D. The national government was to: (i) implement Ombudsman’s Res. 64/2014 and create an
inter-institutional commission to tackle the serious humanitarian, social and
environmental crises affecting the Province of Choco; and (ii) adopt measures necessary to
secure sufficient and timely resources ensuring continuous and progressive
implementation of the judgement.?!

E. An interinstitutional monitoring mechanism was to be established between the
Colombian Ombudsman, the Office of the Comptroller General, and the Office of the
Inspector General, altogether responsible for follow-up and supervision of the judgement’s
implementation, complaint handling, advice and coordination. This mechanism was to be
led by the Inspector General, responsible for (i) submitting semesterly reports thereon to
the Administrative Tribunal of Cundinamarca and to the Constitutional Court -the latter
retaining permanent jurisdiction over the case; and (ii) establishing and leading a Board of
Experts (Panel de Expertos) integrated by the petitioners, NGOs and specialists in different
fields. This Board was empowered to supervise, accompany and advise the Guardians.*?

2. THE CORE OF THIS RESEARCH

Legal transformations turning non-human elements of Nature into subjects of rights are scarce
and have only started to appear in national legal systems of peripheral countries across three continents
in the past 11 years.” Because these legal innovations embody discourse differing from mainstream
approaches, clashing therewith, they may be considered as potential transnational cradles of
alternative frameworks for environmental protection. Moreover, these innovations lead us to question
what constitutes a person, and at which hierarchical level we should place non-human elements of
Nature within the legal world, who should be entitled to alter such hierarchy and upon which basis,
who should be the core beneficiary of environmental protection, and what role humans (should) play
as part of ecosystems.

The Atrato-Tutela is prima facie located in the history of XXI century innovations in the
landscape of the incipient fields of Nature’s Rights or ‘Earth Jurisprudence’.?* Yet the Atrato-Tutela is
special because, save for regional judgements in India, all previous proclamations of these kinds of
rights occurred through legal or constitutional reforms and not through adjudication.”” This
particularity allows enquiry into the democratic character of such change as a function of the way how
the legal order interacts with unconventional worldviews.*

19 Thid, 166.

20 Thid, 160-162.

21 Tbid, 168.

22Thid, 159-160, 162.

2 Harmony with Nature, (published 19 July 2017) UNGA (Report of the Secretary General A/72/175), 16.

24 United Nations, 'Earth Jurisprudence' <http://www.harmonywithnatureun.org/ejInputs/> accessed 18 May
2019.

2 Tt is worth noting that last year, the Colombian Supreme Court also declared another megadiverse ecosystem,
the Amazon, as a subject of rights: Andrea Lozano and others v Presidency and others [2018] Supreme Court of Colombia
STC4360-2018, M.P. Luis Armando Tolosa Villabona, Radicacion 11001-22-03-000-2018-00319-01, 5 April 2018,
hereinafter “Amazon Tutela”.

26 In this work, the terms ‘cosmovision’ and ‘worldview’ will be used interchangeably.
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Being a first timer, was the Atrato-Tutela the eccentric ruling of an activist judge? International
environmental lawyers know that the judgement encompasses similar legal innovations elsewhere,”
but the underlying bases of the ruling have been eclipsed by the spectacularity of introducing a non-
human element of Nature as a right-holder, or by practical concerns regarding environmental
management. In particular, the Atrato-Tutela has been analyzed from the perspectives of legal
pluralism,?® ecosystem management,” standing,* protection of sacred sites,” environmental and
constitutional justice, and ecocentrism,” i.a. Yet the Court’s orders summarized above suggest that
the Atrato-Tutela was not only a judgement about a river’s rights -as literature might tend to
emphasize, but a ruling challenging traditional approaches to environmental law, human rights
protection and policymaking.

International literature is still due to further draw the universe in which the ruling arose, and
to dig into the substance of argumentation contained in its 293 pages. The purpose of this research is
to unveil this universe, having as central hypothesis that the Atrato-Tutela is not an unexpected rarity
within the Colombian constitutional landscape, but the superego of a large body of constitutional
jurisprudence progressively redrawing core notions of law, in dialogue with alternative narratives
gaining ground in constitutional and environmental discourses. If this hypothesis is correct, the
Atrato-Tutela may be viewed as the ultimate expression of the ego ideal of environmental and human
rights protection developed by the Constitutional Court since its inception.

With the aspiration to grasp said universe, this work focuses on the definition of legal personhood
that the Court crafted in the Atrato-Tutela, assessing how this reformulation differs from classical
approaches to such foundational notion. To that end, the research has been divided in three lines of
enquiry, each addressing a sub-question: First, the document explores the judgement’s main sources
and lines of argumentation and how they fed into the ruling’s definition of a legal person. Second, the
thesis analyzes the resulting notion of legal personhood. Finally, the thesis contrasts the notion of legal
personhood crafted in the Atrato-Tutela against classical approaches.

CORE QUESTION:

WHAT DOES LEGAL PERSONHOOD MEAN IN THE ATRATO-TUTELA, AND HOW THIS NOTION
DIFFERS FROM CLASSICAL DEFINITIONS?

What are the main arguments and sources of the Atrato-Tutela and how do they
feed into the judgement's definition of a legal person?

What is the Atrato-Tutela's notion of legal personhood?

How does the definition of legal personhood in the Atrato-Tutela differ from
conventional definitions?

Graphic 1. Research questions.

% UN  United  Nations, Rights  of  Nature,  Policy = and  Education' 2019)
<http://www.harmonywithnatureun.org/rightsofnature> accessed 3 March 2019.

28 Elizabeth Macpherson and Felipe Clavijo Ospina, 'The Pluralism of River Rights in Aotearoa, New Zealand
and Colombia' (2015) 25 Journal of Water Law 283.

2 Michelle Bender, 'As Nature Evolves, So Too Does MPA Management Need to Evolve' (2018) Biodiversity 1.

30 Lidia Cano Pecharroman, 'Rights of Nature: Rivers That Can Stand in Court' (2018) 7 Resources 1.

3 John  Studley and William V. Bleisch, 'Juristic Personhood for Sacred Natural Sites: A Potential Means for
Protecting Nature' (2018) 24 PARKS - The International Journal of Protected Areas and Conservation 81.

32 Erin Daly, 'Environmental Constitutionalism in Defense of Nature' (2018) 53 Wake Forest L Rev 667; Heinrich
Boll Stiftung, La Corte Ambiental - Expresiones Ciudadanas sobre los Avances Constitucionales (2018), 65-94.

33 Heinrich Boll Stiftung, La Corte Ambiental - Expresiones Ciudadanas sobre los Avances Constitucionales, 263-318.
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In order to assess the evolution of the notion of legal personhood within the Constitutional
Court, the sources and argumentation of the Atrato-Tutela are viewed in reference with two of its
source precedents: Tutela judgements T-380/1993 and T-652/1998, both dealing with the content and
scope of legal personhood in the context of human rights violations against Embera-Katio indigenous
communities.

Shedding light on these source judgments allows for an account of the history of the Court’s
narratives relating to the foundational notion of legal personhood, in order to understand whether and
to what extent the micro-cosmos of these precedents provided seeds for the innovative approaches
taken in the Atrato-Tutela, altogether potentially useful as a reference for international defense of
environments and human rights. These two judgements also help to dimension the environmental and
social impacts that economic activities have had across river basins in the West of Colombia in the last
30 years, and how the Constitutional Court has responded to these impacts over time. Due to space
constraints, other judgements, which may be equally relevant and valuable, will be omitted or only
briefly referred to herein.*

T-380/1993 . T-652/1998 .

Graphic 2. Jurisprudential timeline under study.

A. T-652/1998

T-652/1998% was chosen because it dealt with similar violations of rights to the Embera-Katio
of Alto Sint indigenous community, affected by the alteration of the Sint River system: In T-652/1998
(against the limited liability corporation ‘Empresa Multiproposito Urra S.A.-ESP’ and several State
divisions at national, regional and municipal level), the Constitutional Court found violation of the
petitioners’ rights to life (survival), participation, due process, and to ethnic, cultural, social and
economic integrity; as a result of the serious environmental and social damage caused by irregularities
in the construction of a hydroelectrical project that deviated the Sina River, flooded indigenous
territories, and decimated fish stocks necessary for the survival of peoples in the area. The ethnic
development programs linked to the project had only been carried out for about a year and State
authorities had meddled in the election and performance of the tribe’s representatives.

34 Besides T-380/1993 and T-652/1998 studied hereunder, other judgements that were particularly relevant for the
Atrato-Tutela are: (i) T-188/1993, which dealt with a threat to life, equal treatment, health, education, religious
freedom and other fundamental rights of the Paso Ancho tribe due to the failure by State authorities to apply
laws on establishment of indigenous reserves (ii) T-342/1994, which dealt with fundamental rights of the
nomadic Nukak-Maku indigenous people, whose rights to ethnic and cultural diversity, legal personhood, health
and equal treatment were at peril due to the lack of access to basic services and the evangelizing activities of
missionaries; (iif) T-576/2014, which dealt with minority rights of afro-descendant tribes, equating their
protections to those of indigenous peoples (pages 52-70) and declaring unconstitutional to require official
membership certificates (this judgement undertook an outstanding study of ethical, historic, literary, academic,
constitutional and legal sources of the conditions and struggles of indigenous and tribal communities, strongly
questioning mainstream attitudes and biases).

3 T-652/1998, Rogelio Domicé Amaris and others v Presidencia de la Repuiblica (Presidence of the Republic of Colombia) and
others, M.P. Carlos Gaviria Diaz, Ref. Expediente T-168594 and T-182245, 10 November 1998.
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The case was first brought before the Tribunals of the cities of Monteria and Bogota, which
dismissed the claims on procedural grounds. In appeal, the Supreme Court of Justice confirmed the
dismissal. In contrast, the Constitutional Court safeguarded the petitioners’ rights, considering that
the ecological damage caused by the project may lead to the community’s disappearance, as it seriously
affected fish stocks and put at risk the community’s survival. The Court, ordered i.a. that the
undertaker indemnify the petitioners for the cultural, social and economic changes forced by the
hydroelectrical project, and that an agreement be reached to prevent, mitigate and compensate future
effects of the project.*

B. T-380/1993

T-380/1993* played a preponderant role in the substantiation of T-652/1998, and also dealt
with similar violations of rights to an Embera-Katio tribe settled on the Chajerado River, which is a
tributary of the Atrato River and crosses the municipality of Murind6 (a territory neighboring the
Choco province). T-380/1993 arose due to intensive illegal logging activities carried out by Reinero
Palacios, a contractor of the private company ‘Compania de Maderas del Darién-Madarién’, which were
causing severe environmental degradation in an indigenous reserve.

This case was first adjudicated by an Agricultural Judge (juez agrario) in the Province of
Antioquia, who afforded protection to the petitioners, condemning Madarién (for its actions) and the
State agency ‘Codechoco™ (for its omissions) to accept the petitioners’ claims, fund an environmental
impact assessment, and comply with a management plan to continue the logging exploitation that
eventually would be authorized by the environmental authority. In appeal, the Agricultural Chamber
of the Tribunal of Antioquia reversed the first ruling. The Constitutional Court’s review found that
indiscriminate forest exploitation was placing the petitioners at risk of ethnocide, given the biological
interdependence between the tribe and the ecosystem, and given the ecosystem’s role in the
community’s worldviews and ways of life. Consequently, the Court protected the community’s rights
to life, to ethnic, cultural, social and economic integrity, to legal personhood and representation, and
to not be forcedly disappeared; and advocated for environmental prevention, protection, conservation
and restoration, under the basis of the deep relationship between ecological health and the survival of
indigenous peoples.

3. THE RESEARCH JOURNEY

In order to answer the research questions, this thesis undertakes a trip through multiple
worlds, conducting three exercises: First, a descriptive exercise on the sources and substantiation of
T-380/1993, T-652/1998 and the Atrato-Tutela, in view of the factual, scientific, legal, political and
philosophical arguments powering these rulings, from the premise of a ‘philosophy of praxis’,** in order
to answer the first research sub-question. Doing so allows viewing the genesis and dimensions of the
Court’s argumentation embedded in the Atrato-Tutela. Second, a deductive exercise on the Atrato

36 Contrary to international human rights law, under Colombian constitutional case-law, judicial redress for
violations of fundamental rights can be sought against private agents performing public functions or in respect
of which persons are placed in a condition of dependency, defenselessness or subordination. For further details
on this matter, see T-342/1994, i.a.

37 T-380/1993, Organizacion Indigena de Antioquia - O.LA. (Indigenous Association of Antioquia) on behalf of Comunidad
Indigena (Indigenous Community) Emberd-Catio de Chajerado v Corporacion Nacional de Desarrollo del Chocé — CODECHOCO
(National Foundtion for the Development of Choc6) and Compaiiia de Maderas del Darién — MADARIEN (Darién Timber Co),
M.P. Eduardo Cifuentes Mufioz, Ref. Expediente T-13636, 13 September 1993,

38 Corporacion Nacional de Desarrollo de Choco — Codechoco. State agencies created pursuant to Art. 150, num
7 CP, named “Corporaciones Autonomas Regionales” like Codechoco, are the regional governmental agencies
responsible for environmental management.

% Sanjay Kabir Bavikatte, Stewarding the Earth - Rethinking Property and the Emergence of Biocultural Rights (OUP 2014),
45,
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Tutela’s notion of legal personhood at each stage, bearing in mind the second research sub-question.
Third, an analytical exercise on the clash between the Atrato-Tutela and hegemonic (legal)
frameworks, as to answer the third research sub-question.

Factual World

Ethical World Scientific World

Sources and Argumentation

Political and Economic Constitutional and
World Statutory World

Supranational World

Graphic 3. Worlds in the adjudication.

While essentially this thesis navigates through the world of alternative or peripheral narratives
underpinning the Atrato-Tutela, the journey will have in sight the world of classical or mainstream
power devices and narratives -herein referred to as the “hegemonic world(view)”,* that is, the systemic

40 The terms ‘hegemonic’ and ‘peripheral’ have been privileged in this work for several reasons: Literature often
uses the term “West” with a similar meaning as ‘hegemonic’, but ‘West’ is unattainable from a geographical
perspective because the Western Hemisphere includes also Latin America, and a portion of Africa falls in the
same longitudinal coordinates of Europe. The terms “Global North” and “Global South” do not reflect the
contrasts observed hereunder, where orthodox worldviews clash against alternative worldviews inside the same
country. According to Thomas R. Bates, “The concept of hegemony is really a very simple one. It means political
leadership based on the consent of the led, a consent which is secured by the diffusion and popularization of the
world view of the ruling class.” Thomas R Bates, 'Gramsci and the Theory of Hegemony' (1975) 36 Journal of the
History of Ideas 351, 352. This work considers that those who do not consent nor fulfil such worldview, are prone
to fall (or be set) apart/behind/outside. The term ‘hegemony’ is often seen as partialized and politicized, so legal
scholars tend to avoid it. However, this thesis views political, philosophical and legal processes (and their
narratives) as intertwined and interdependent variables that should not be disentangled. The term hegemony thus
accounts for the political dimension of worldviews prevailing in law-making and law-implementation, in a
transnational perspective. They are dominant in domestic legal orders across the world, beyond the countries
from which they originate (European and common law traditions) and regardless of other (legal) worldviews
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ensemble of values, attitudes and structures upon which the modernist orthodox edifice is built
pursuant to categorizations, hierarchizations, antagonizations,* and non-inclusiveness based on non-
holistic, anthropocentric, individualist and/or utilitarian ethics of appropriation, mastery and/or
segregation towards non-human elements of Nature*? and towards humans falling behind/outside by
virtue of their race or ethnicity, sexual condition*® or sexual preferences, etc., or due to their marginal
contribution to, or embodiment of, market-driven ideals.**

The dynamics of exclusion underpinning the hegemonic world(view) have significant effects
on the subjects that become right-holders: Not too long ago (but still for too long) the orthodox legal
world in the West* only concerned the privileged (white)* man and man-made organizations
(corporations, organizations of international law, territorial entities -such as municipalities, states,
kingdoms- and the like).*” The legal persons of the hegemonic world were a tiny world that
contemplated only a small fraction of the rest of the universe, where women and unprivileged men (e.g.
slaves, indigenous, the poor and/or segregated), (unborn) children, future generations, and all other
elements of the natural world, were either unimportant or equated to (potential) instruments, objects
or properties of the privileged man and his legal entities.

In view of the third research sub-question, the hegemonic backdrop is important to understand
the ways in which the Atrato-Tutela differ from classical viewpoints, what innovations it proposes,
and how it addresses the tensions created between the hegemonic world(view) and its
alterity/otherness.*8 One of the hypothesis in this study is that once the hegemonic world(view) collides
with other worlds in the Atrato-Tutela, the content and scope of the notion of legal personhood
widened by changing the underlying assumptions while transforming categories that are familiar to
the hegemonic narrative.*’

Chapter IV accounts for the factual sources and arguments of the cases, that is, the world of
(harsh) reality on the ground, in which the claimants struggle to live. This world is characterized by

that may be present in a given place. In this sense, a lawyer in a marginalized country may still revere the
hegemonic worldview, while an indigenous rights activist in a hegemonic society may devote her/his life to defend
peripheral worldviews. The term peripheral accounts for the dynamics and narratives interacting and/or orbiting
outside the hegemonic world, sometimes in dialogue therewith, often clashing therewith.
# Peer Zumbansen, 'Transnational Law' in Jan Smits (ed), Encyclopedia of Comparative Law (Encyclopedia of
Comparative Law, Edward Elgar Publishing 2006) 744.
42 Kees Bastmeijer, 'An International History of Wilderness Protection and the Central Aim of this Book' in Kees
Bastmeijer (ed), Wilderness Protection in Europe The Role of International, European and National Law (Wilderness
Protection in Europe The Role of International, European and National Law, First edn, CUP 2016) 4.
4 Christopher D. Stone, Should Trees Have Standing? - Law, Morality, and the Environment (Third edn, OUP 2010) 3.
# What will be herein referred to as the ‘hegemonic world(view)’ contrasts with the ethics of commonality,
stewardship and holism embedded in alternative approaches like the biocultural narratives underpinning the
Atrato-Tutela, as it will be seen in Chapter IX. An exhaustive elaboration on the features of the hegemonic
world(view), among which one may mention an interpretation of the world in terms of inclusion/inclusion, us v
them, the ‘good’ v the ‘bad’ guys, has been omitted due to space constraints. For a caricaturized version of the
hegemonic world(view), see for example the inaugural address of Donald Trump as President of the United
States. White House, ‘The Inaugural Address’ (20 January 2017) <

> accessed 21 February 2019.
# The West here understood in geographical terms, as Europe, Africa and the Americas.
4 Houck, 'Noah's Second Voyage: The Rights of Nature as Law' , 10.”
47 A general overview of this evolution can be found on United Nations, 'Rights of Nature, Policy and Education'.
48 T-576/2014, a landmark ruling profoundly concerned with the rights of afro-descendant tribes, and one of the
sources of the Atrato-Tutela (cited in pages 21 and 61 thereof), states: “The concept of alterity, relating to the
‘condition of being other’, accounts for the process through which certain groups traditionally invisibilized
achieved being acknowledged as differentiated collectivities and, that way, started to conquer political spaces
from which they had been historically marginalized. The process of construction of alterities in Latin-America
during the late 1980s and early 1990s occurred in the context of constitutional and legal reforms that recognized
their multiculturality and declared their ethnic minorities as subjects of special protection.” T-576/2014, 62 n 57.
4 Bavikatte, Stewarding the Earth - Rethinking Property and the Emergence of Biocultural Rights, 45.
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exuberant natural richness that attracts business hawks, where human and non-human life, as well as
biological and cultural diversity, are seriously threatened by unrestrained business prospects. Chapter
V portrays the contributions of scholarship to the rulings in question. Science is a world omitted or
overlooked by those passively and actively responsible for the environmental and social harm caused
in the cases at hand; but in the context of adjudication the scientific world gains a voice materialized
in correspondence with legal notions.

Next, the legal sources and bases of substantiation are dissected: Chapter VI deals with the
main concepts and principles of the domestic legal and ‘supra legal’ world,® the latter created by the
(constitutional) legislator and the (constitutional) interpreter, with its particular concepts, doctrines
and principles. In the supra-legal world, common to the cases studied hereunder, lays an endeavor to
reinterpret the content of fundamental rights in order to strengthen the scope of minorities protection;
indicating a constitutional shift towards the appreciation for the alterity, which in turn implies a
vindication of non-hegemonic worldviews expressed in social, cultural, ethnic, economic and
ecological dynamics that conflict with hegemonic rationales.

The supranational legal world, with its own logics and principles (for example, the
Precautionary Principle recognized in international environmental law), feeds into -and eventually from-
domestic legal orders. Chapter VII is thus devoted to the dialogue established by the judgements with
the supranational legal order. Of particular interest is the extensive number of international
instruments referred to in the Atrato-Tutela in comparison with T-380/1993 and T-652/1998, and the
transnational bridge created therein between international and national law through the domestic
notions of ‘Constitutional Block’, ‘Cultural Constitution’ and ‘Ecological Constitution’.>*

As it will be made evident, the humanitarian and ecological emergencies observed in the factual
world, and the normative guarantees of the legal world, display such astonishing contrast that it is hard
to concede they are present in the same universe simultaneously, while the scientific world seems to
gravitate outside and encounter these at times. If they all were reconciled, the cases at stake would
never have arisen.

Up to this point, the formal legal analysis may be completed. But in the course of the interviews
and the jurisprudential study it became evident that the instances of (judicial) lawmaking examined
hereunder were preceded by, and re-created, political projects that in turn are powered by social and
ethical motors. Observing transformations to the legal institution of personhood without considering
the underlying political/economic, social and ethical forces propelling them, would leave out the very
substance of what these transformations entail.

The political world, as the scenario of social contestation that in the depth shapes the
generation and implementation of legal instruments, is thus presented in Chapter VIIL This chapter
portrays the Court’s criticisms to the hegemonic worldview, and its visibilization of counter-
hegemonic political/economic standpoints. Briefly, the central effort underling the societal project of
the Atrato-Tutela is to place the foundational notion of the so-called ‘Social Rule of Law’ (SRL) at the
service of those left behind/outside, as to correct the social and ecological injustices at hand.”

But having taken that road, one may see that political/societal projects are the external
expressions of internal worlds, they aim at bringing peoples’ worldviews into the public arena.

%0 In Colombia, the ‘supra-legal’ order refers to the Constitutional world, which is above statutory law.

1 T-080/2015, a ruling repeatedly cited in the Atrato-Tutela, serving as a source to substantiate the rights of non-
human elements of nature based on alternative and ancestral worldviews (see e.g. Atrato-Tutela, 47), expresses
the contrast between hegemonic and non-hegemonic standpoints. T-080/2015, 47-48.

32 Generally, this work assumes that, in the globalization era, law is (or has the potential to be) transnational.
The methodological distinction between domestic and supranational law made in this work merely wishes to
portray how these realms may interact, seen as (potentially) complementary and mutualist portions or a whole
rather than as separate or antagonistic. Zumbansen, 'Transnational Law' 738-741.

3 Atrato Tutela, 27.
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Consequently, political projects (and their economic dimension) are inextricable from ethical
viewpoints. And neither can be disentangled from normative projects,> because rules are the supreme
instruments through which political and philosophical projects can be made opposable to whomever
may behave against what those rules prescribe, against ‘our’ interests and, ultimately, against ‘us’ -
subjects of rights.

Chapter IX is thus devoted to the worldviews forming the ethical ground and aspirations of
the decisions subject matter hereof. These worldviews are regarded hereunder as the paramount
sources of the normative projects at stake and will permeate the analysis throughout the entire
document. From a philosophical standpoint, the Court gradually moves from an anthropocentric or
biocentric approach as to endorse a holistic ecocentric worldview supported on non-hegemonic
cosmovisions (especially on the biocultural rights framework).” Finally, Chapter X synthesizes the
research results in order to explicitly answer the core research question.

4. METHODOLOGY

This research relied on a desk-study of the aforementioned judgements and the underlying
legal instruments, literature and other sources. Sources were classified by topic (a fact, a domestic
legal/constitutional element, a supranational legal argument, or a scientific, political/economic, or
ethical foundation) as to place them in the context of the “World” collision structure deducted from
the different interviews held and the materials examined hereunder.

The jurisprudential study was based on the logical methodological framework used by
ECLAC,® and the results have been illustrated by means of ‘tree-charts’ depicting concepts,
problems/solutions or core arguments. A tree has been drawn up for each focus judgement within each
‘world’. As it will become evident, dividing facts and arguments by ‘worlds’ is arbitrary because they
all are intertwined; however, for illustrative purposes, the exercise facilitates the identification of rules,
principles and notions, as well as their ramifications and relationships, as seen within the narratives of
each ‘world’. The arbitrariness of this choice, however, underscores the need for integrative approaches
that account for the inextricable interrelationships between different ‘worlds’.

>+ David Kinley, ‘Bendable Rules: The Development Implications of Human Rights Pluralism' in Caroline Sage
and Michael Woolcock Brian Z. Tamanaha (ed), Legal Pluralism and Development - Scholars and Practitioners in Dialogue,
vol 10 (Legal Pluralism and Development - Scholars and Practitioners in Dialogue, CUP 2012) 57.

> Page 45 of the Atrato-Tutela summarizes the Court’s evolution of the relationship between humans and our
environments. Features of the biocultural approach can be seen in different rulings used for substantiation of the
Atrato-Tutela, notably: T-411/1992, featuring non-anthropocentric attitudes towards nature based on indigenous
worldviews, notably at page 12; T-080/2015 and C-449/2015, sustained on alternative cosmovisions; C-339/2002
embedding a biocentric attitude; C-595/2010 and C-632/2011 set in eco-centrism; T-080/2015, which reviewed
the evolution of the Court’s position with regards to nature and law (highlighting the relationship with natural
sciences, economics and societal projects), declared: “We may identify at least three approaches developing
nature as a superior interest within Colombia’s legal order and its incumbent protection: (i) an anthropocentric
view that conceives of human beings as the only raison d’étre of the legal order and of natural resources as objects
for human benefit; (ii) a [biocentric] view based on a more global and caring notion of human responsibility,
which advocates for humankind’s obligations with nature and future generations; and (iii) counter-hegemonic
[ecocentric] views understanding nature as an authentic subject of rights, supported on pluralistic cosmovisions
that are alternative to mainstream positions. [..] The anthropocentric approach is the most widespread in
Western legal culture and responds to a long philosophical and economic tradition conceiving of men as the only
rational, whole and worthy being, [...] This idea is reflected in [recital 5 of] the Stockholm Declaration. [...| Under
[the biocentric] approach, natural heritage not only belongs to the citizens of a given country but to future
generations and people overseas. It entails a form of global and intergenerational solidarity often linked to
sustainable development [e.g. as portrayed in the Brundtland Report and in C-519/1994, C-220/2011 and C-
595/2010].” T-080/2015, 36-40 (citations partially omitted).

% Eduardo Aldunate ‘Diagnostico, Arbol de Problema y Arbol de Objetivos’ (Economic Commission for Latin
America and the Caribbean ECLAC, Course-Workshop “Formacion de Capacitadores en Metodologia de Marco
Logico”, Mexico 27-29 May 2008.
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The key observation during this exercise is that, at times, these worlds collide: The narratives
within each world make sense provided that one stays in there, but they might seem unattainable and
wacky from the outside. For example, viewed from the lenses of science or human rights law, severe
harm to the environment or to fundamental rights is unjustifiable. Yet despite the clashes, even if all
these worlds do not depict the same sky, they belong to the same universe.

The research also involved a literature review of academic articles, books and journalistic
documents relating to the Atrato-Tutela and to the place occupied by non-human elements of Nature
in legal and ethical discourses. Moreover, because the Atrato-Tutela is a recent development, semi-
structured interviews were held with 10 legal practitioners in the fields of constitutional, human rights
and environmental law in Colombia and overseas, which, however, are not representative of legal
communities at large. These discussions revolved around the ways in which the interviewees perceive
the Atrato-Tutela not only within the legal order but also in relation to socio-political projects, as well
as ethical frameworks that the judgement encompasses or challenges, for example those of indigenous
rights, peasant rights, human rights, biodiversity protection, nature conservation, environmental
management, peace-building movements, (sustainable) development and legal doctrine. Appendix 2
provides further details on the interviewees and questions dealt therewith.

The case-law, legal documents, literature and interviews were approached pursuant to the
“turn practice” framework,” in order to build the thesis from the perspective of the dynamics
encountered throughout the research process rather than from the perspective of a priori dogmatic
notions. Special attention to the materials reviewed was given to the content and scope of legal
personhood (that is, to the subjects of law, to what us entails in the legal order, and the entitlements
vested into them), and to the legal attitude towards the alterity (living beings outside/behind the legal
world and therefore outside/behind the effective entitlements that legal persons hold.

57 Tanja E.Aalberts and Thomas Gammeltoft-Hansen Nikolas M. Rajkovic, The Power of Legality: Practices of
International Law and their Politics (CUP 2016) 19, 20.
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V. FACTUAL LANDSCAPE — THE WORLD ON THE
GROUND

Choco Province: 46.530 km? in
the Bio-Geographical ~Choco
region. 90% of Choco is a special
conservation area with various
national parks.

Atrato River: Colombia’s greatest
water yield; 750 km long; +/-
40.000 km? basin area occupying
60% of Choco province

T -

+/- 500.000 inhabitants:
87% afro-descendants,
10% indigenous,

3% mestizo.

96% of continental surface is
collective property of 600 afro-
descendant communities and 120
indigenous reserves (Ember
Dobida, Embera-Katio, Embera-
hami, Wounan and Tule).

is inhabited by mestizo

peasants.
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Graphic 4. Map of Colombia, Choco Province Amplified.”
1. CONDITIONS ON THE GROUND

The following charts describe the main factual sources and arguments of the cases at hand.
Common to these judgements is that they were an urgent call to halt extractive industries causing
severe environmental degradation and threatening the survival of marginalized peoples settled along
river basins in the West of Colombia, especially members of Embera-Katio communities.

% Images: Instituto Geografico Agustin Codazzi IGAC, Official Colombia Physical Map 2012; and Choco
Provincial Physical Map, Geoportal < https://geoportal.igac.gov.co/es/contenido/mapas-nacionales > accessed 29
December 2018. Data: Atrato Tutela 6-7.
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A. MAIN CONDITIONS ON THE GROUND IN T-380/ 1993

T-380/1993

Effects of

illegal

logging

Main
economic

activities

Main social

conditions

Intensive logging, using heavy machinery, is carried out in the|

areas surrounding the Chajeradd, Tabard and Taparal rivers,
forest reserves and indigenous reserves, seriously damaging

the environment

The forest and the river were the natural infrastructure of
the economy of subsistence in the area, which is under
threat due to the environmental damage caused by

indiscriminate logging

The company beneficiary of the forest exploitation acts

through a third party and refuses to accept responsibility for

the exploitation made by its contractor

The river and the forest are at the core of the culture of

peoples in the area

and territorial isolation, which worsened after recent

earthquakes

the environmental damage caused by logging

to the services they provide for climate stability and water

and hydrological reductions in the area

The communities in the area are under conditions of poverty

The communities in the area cannot enjoy their lands due to

Preserving tropical forests is essential for the communities in

the area and for the existence of the entire human species due =

Deforestation results in extinction of species, climate change

Logging activities had not been authorized by!
the competent al rity and impact
assessments of the activity had not been

conducted

Free, prior and informed consent to these

activities by ethnic communities was not

These activities have not provided economic
or social benefits to the communities in the

area

Traditional livelihoods are at risk and people

cannot perform their work

There is a deep connection between the

peoples and the ecosystems. Deforestation,

sedimentation and pollution of land and

waters put at risk lives, livelihoods and

cultural diversity. This can result in an

ethnocide due to the destruction of their

lives and systems of beliefs

Communities in the area are highly

depedant on the rivers and forests to fulfil

their nutritional and basic needs
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B. MAIN CONDITIONS ON THE GROUND IN T-652/ 1998

T-652/1998

Effects of a
hydroelectrical project

Atrato-Tutela -

Main economic
activities

== Main social conditions e

Activities in the region will be impacted by the
hydroelectrical project, situated in the Sinu

River, which will be deviated and will flood
lands belonging to indigenous peoples

Exploitation of natural resources in this case

forces the change from an economy of
a subsistence with low environmental impact to
an agricultural economy of high environmental

impact and less productivity

The environmental and social compensation
plan for the community has not been
implemented

Fish stocks are reduced by the changes in the

=1 stream caused by the project, putting fishing
and food security at risk

The initial hydroelectrical project has been
expanded and the flooding effects are
unknown

The project was authorized by the
government without the free, prior and
informed consent of the communities
affected

Authorities have meddled in decisions that
aad should have been independently taken by the
communities affected

Claims to governmental agencies have
remained unheard and public
funds/resources/services have not reached
the communities

The environmental damage is affecting the

slcultural integrity of ethnic communities in the
area




Atrato-Tutela

Effects of illegal
mining and
logging in the
context of an
ecological, social
and
humanitarian
emergency

Main
economic
activities:

Chocé is
abundant in
natural
resources but
has the worst
poverty rates
in Colombia

Main social
conditions:
The
humanitarian,
socio-cultural
and
environmental
emergency
have deeply
rooted,
structural and
longstanding
causes that
require a
structural and
integral
approach of
remediation
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C. MAIN CONDITIONS ON THE GROUND IN THE ATRATO-TUTELA

Ancestral mining (gold and platinum), traditional agriculture, traditional fishing and
hunting (which have disappeared in some regions and involve high toxicity in others,

Ancestral
activities

affecting food security and health), used to fulfill nutritional needs of population in the
area, but are threatened by intensive illegal mining and timber extraction

Heavy machinery and highly toxic substances (mainly mercury and cyanide) are used in
these activities, whether to separate gold from different minerals, immunize wood or build
channels for transport of logs, destroying the ecosystem and releasing highly toxic
chemicals into waters or open air which evaporate and expand through the region. Food

sources become polluted and then disappear due to the infertility of the land and the
damage to water bodies

Non-ancestral
mining (gold, silver,
platinum, copper,
zinc, lead) and
timber extraction:
The extractive
economic structure
in the area is
exclusively focused
on exploiting
natural resources.
Chocé's main
economic activity
currently is illegal
mining

These activities kill animal and plant species and deviate watercourses, depriving
d communities from accesing water sources. Human, plant and animal survival is at risk due
to highly toxic substances

Mining is a high-risk activity that has irreversibly deteriorated the Atrato river basin - one
of the most important hydric and biodiversity sources worldwide. Illegal mining is on the
rise and involves foreign actors

Illegal mechanized mining is indiscriminate and intensive, and has progressively displaced
ancestral mining. Traditional miners are increasingly dependent on permission by the
operators of machinery to look for gold under very unsafe conditions

Area subjected to internal armed conflict, intensified by disputes between armed groups to control mining,
drug production and transport ways. The difficult geographical and climate conditions increase costs of
production factors, and isolate the area favoring

g Exclusion is historically rooted in a colonial legacy of wea non-existent political/administrative instit

Historical dinamics of social exclusion, intensified by corruption, have resulted in uncontrolled extraction of
natural resources

The region lacks basic sanitary infrastructure and waste is disposed of in the river or in open-air dumps without
treament, increasing the risk of diseases. Houses are built along and above the river. Fresh water is directly
used for consumption and agriculture (without treament)

The environmental emergency caused by the river's pollution (due to toxic substances, erosion, intensive
scouring, blockages, debris and waste, deforestation, i.a.) has increased morbility in the area and has taken the

lives of at least 37 children; while more than 60 children have been intoxicated with polluted water. Health
care is insufficient in the region

State's institutions in the area and prior administrative and judicial measures have failed to tackle the
undergoing humanitarian crisis which worsens over time

The Atrato river is central to all economic activities and is the main route of commerce. It enables regional
integration and supplies food, and it is also the prime referent of cultural identity for people along the basin

According to the petitioners, mechanized mining is the most serious cause of environmental damage and harm
g to the ethnic communities because it is performed completely illegally, uses toxic substances such as mercury,
and has produced significant cultural changes and conflict

Traditional plants providing food are disappearing or cannot be transported or used due to the river's
pollution or destruction

er, being the space of assembly where wledge, culture
and oral traditions were shared. This impacts cultural integrity and reduces political rights

There are profound changes in power structures as new actors in illegal mining and logging appear, threatening

traditional political structures. People do not know their rights nor laws on planning and decision-making
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2. THE COURT’S ASSESSMENT OF FACTUAL CONDITIONS

In order to contextualize and dimension the effects of environmental degradation experienced
on the ground, the Court progressively assessed the biological, geographical and socio-economic
conditions affecting the ecosystems and communities at stake. The Atrato-Tutela is remarkably
comprehensive in this regard and can be seen as the ultimate expression of the path envisioned by its
predecessors. Moreover, while life-threatening environmental degradation was common to the cases,
they also shared a concern and an appreciation for the day-to-day traditions, rituals, routines, forms of
organization, and hurdles of living communities in the area:

In T-380/1993, the Court exalted the ethnic diversity of the nation,” the importance and
fragility of tropical forests for the survival of humankind, and the fundamental role indigenous
communities play for environmental protection by virtue of their ancestral knowledge and practices.*
There, the Court condemned abusive economic exploitation by private agents -acquiesced by the
State’s negligence- and condemned the long-term damage caused to ecosystems.®!

T-652/1998 accounted for the petitioners’ historical struggle to defend their territory against
the hydroelectrical project at issue, upheld their ancestral modes of governance and subsistence, and
emphasized the severe environmental and social harm caused by the destruction of the river lifecycle
that led to intensify the precariousness of health and living conditions in the area.? The Atrato-Tutela
followed a similar approach as its predecessors, although in much greater depth, as discussed below:

3. PLANETARY HERITAGE

T-380/1993 succinctly underscored the relevance of tropical forests for the planet’s and human
health, the growing global threats of deforestation, and the need for environmental protection,
following international treaties enacted in 1992 relating thereto.®® T-652/1998 reiterated T-380/1993,%
although with no explicit mention of international effects of the environmental degradation
encountered in the case at hand.

But global environmental concerns have dramatically changed since then. While T-380/1993
was adjudicated in the aftermath of the 1992 Earth Summit, the international landscape of the Atrato-
Tutela (following the 2030 Agenda for Sustainable Development and the Paris Agreement accorded in
2015)% was one where global warming, biodiversity loss,* and environmental degradation threatened
to reach catastrophic magnitudes, making the protection of life sanctuaries more urgent that ever.

At the outset, in the Atrato-Tutela, the biological and cultural exuberance of the region at stake
appeared to have placed the Court beyond the specific human rights risks of the case, beyond a national
territory, and beyond the present time. The Court addressed the case under the premise that this region

» “The existence of 81 ethnic groups speaking 64 different languages in Colombia, which represent a population
of approximately 450.000 indigenous persons, reflects the ethnic diversity of the nation and its invaluable
cultural heritage.” T-380/1993, 14.

60°T-380/1993, 16.

61'T-380/1993, 18-19.

62T-652/1998, 5-6, 9-11, 22, 24-29.

6 Notably the Rio Decl. and the CBD. T-380/1993, 16 num 11.

64T-652/1998, 22.

8 The Atrato-Tutela cites the 2030 Agenda for Sustainable Development to substantiate the right to water. Atrato
Tutela, 65-66.

% FAQ, The State of the World’s Biodiversity for Food and Agriculture 2019), xix, 25.
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is a place of extraordinary biological relevance that exceeds domestic interests and constitutes
planetary heritage.

This standpoint would play a central role to ground all other considerations, informing the
ruling’s ecocentric biocultural approach and the river’s transnational institutional set-up, as detailed
in Chapters VIII and IX hereof. In this decisive point of the Anthropocene, it was imperative to protect
such extraordinary ecological diversity -and the communities stewarding it- not only for the benefit of
the petitioners and the environment in which they live, but also for the benefit of the existing global
community and the generations to come.%

4. GEOGRAPHICAL AND DEMOGRAPHICAL CONSIDERATIONS

The Atrato-Tutela contrasted the traditional ways of life pertaining to communities adjacent
to the river (characterized by ancestral small-scale gold and platinum mining, agriculture, hunting and
fishing, which remained intact until the 1980s and used to fulfil their entire nutritional needs),*® against
polluting activities contributing to leave almost half of the local population in extreme poverty and
more than 80% with unsatisfied basic needs (the worst quality of life in the country).”

Throughout its 293 pages, the ruling exhaustively described the larger scale activities carried
out in the region, the types of industrial mining encountered therein, the cycle of pollutant agents
derived therefrom, the humanitarian emergency in the area and the inaction of numerous State agents
to address it, and the impact of mining on peoples’ daily life, on the social tissue of the communities,
and on the preservation of the region’s biological and cultural diversity.

Graphic 5. Along the Atrato River Basin, communities are settled literally on the waters.”

5. MINING IN THE REGION

6 Contrary to T-652/1998 and other prior judgements (e.g. T-342/1994, 14.), where territories were not viewed as
planetary heritage but as national heritage.

% In particular, the Atrato-Tutela declared: “[T]he environment is a common heritage and its protection ensures
the survival of present and future generations.” Atrato Tutela, 70 (in turn citing C-431/2000).

©7Thid 8.

70 79%, while the national average is 58% ibid 9.

" Fredy Amariles Garcia, ‘La aldea de palafitos de Bucchado, a orillas del Atrato’ (El Pais, 21 May 2006) <
https://elpais.com/diario/2006/05/21/domingo/1148182893 740215.html > accessed 30 May 2019.
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The Atrato-Tutela thoroughly elaborated on the historical roots of mining,” and its social,
economic, environmental and legal dimensions and consequences.” The devastating effects of mining
were also witnessed by the Court during an on-site inspection in the region, showing the following
contrast:

Forest free from minning and logging Forest affected by minin,

Destruction of water courses and flooding (‘islands’ or ‘mountains’ caused by mining)

Graphic 6. Before and after mining.”

72ibid, 81-82.

73 The Atrato-Tutela relies in this regard on information requested to the national government. Ibid, 149-150.

74 Photos taken during the Court’s on-site judicial inspection. 29 January 2016. Ibid, 133-136, “The impact of
mining on the river is so aggressive that nowadays it is materially impossible to determine the original course
through which the river, its arms and tributaries used to flow, besides the considerable increase of deforested
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With the evidence collected, the Court declared:

Unavoidably, such analysis would lead to wonder, who are the beneficiaries of mining, if
peoples living in mining areas are enduring multiple serious violations of their human rights? The Court
gives a hint: from a geostrategic viewpoint, the beneficiaries have historically been in the hegemonic
world since the early days of the colonies.”

This premise is fundamental to expose that what was at stake, after all, was a clash between
the hegemonic world(view) and its dalterity; a collision of values, ways of life and economic models that
is fought on the ground at the expense of the lives of the vulnerable living communities enduring the
destruction of their environments and communities -with their correlated effects on health and
livelihoods- in a context of internal armed conflict.”

Being this collision at the core of the environmental and social damage at hand, the Court
appeared confronted with the need to take in hand the difficult conditions on the ground as to not
perpetuate the legal dispute. It chose to do so by tackling the political and economic motors of
transgressions, and by providing opportunities for other voices to be part of decision-making fora, as
described in Chapter VIIL

6. INSTITUTIONAL REDRESS
The difficult living conditions of peoples in Choco, deepened by severe environmental damage

and the internal armed conflict,” were evidenced by the Ombudsman (Defensoria del Pueblo), whose
reports -and support to the petitioners-"® played a central role as factual sources to the Atrato-Tutela.”

areas, since illegal mining is performed both in rivers - alluvial mining - and in lands - surface mining -, which
altogether produce serious deforestation.” Ibid, 138.

> 1hid 81, 98.

6 Tbid, 147.

7 The Atrato-Tutela noted that the environmental damage left only 1 of the 18 Atrato’s navigable branches
available, generating thereby serious consequences for the peoples settled therein. Ibid 8-11, 15-16. Colombia’s
Ombudsman reported that at least 164 social leaders were killed in 2018. That is, at least 1 every 3 days. Redaccion
Judicial, "En 2018 han sido asesinados 164 lideres sociales y defensores de derechos humanos' El Espectador (13
December 2018)  <https://www.elespectador.com/noticias/judicial/en-2018-han-sido-asesinados-164-lideres-
sociales-y-defensores-de-derechos-humanos-articulo-829102> accessed 4 March 2019.

8 The Ombudsman has also supported ethnic communities in judgements that served as precedents to the Atrato
Tutela, e.g. in T-652/1998.

7 The Atrato-Tutela described how these reports document the damage inflicted to communities and the
environment, especially because of mining, logging, transport projects and crops for drug traffic, altogether
intensifying the armed conflict. Yet the urgent call made to the national government by the Ombudsman
(Defensoria del Puchlo) and the Inspector General (Procuraduria General de la Nacién) to halt these emergencies had
not been followed by effective governmental measures. Atrato Tutela, 114-116, citing: Defensoria del Pueblo’s
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Of particular relevance are the 2014 Ombudsman Resolution ‘Humanitarian Crisis in Choco”,* and the
Ombudsman’s on-site reports evidencing serious social and environmental damage arising out of gold-
mining, forest destruction by indiscriminate logging, and the deviation and pollution of watercourses
(especially with mercury);¥ altogether intensified by the internal armed conflict and resulting forced
displacement.®

In the course of adjudication, the Ombudsman underscored the violation of the petitioners’
fundamental rights and the unavailability of alternative mechanisms of protection.®® Other judicial
actions such as “Acciones Populares” (class actions to defend fundamental/constitutional/human
rights) had been indeed pursued before but these, despite being favorable to the communities, had not
been complied with, and so the violation of fundamental rights persisted. The case dismissal by lower
courts despite the uninterrupted threat to fundamental rights, in the context of the undergoing
humanitarian emergency, led the Court to select the case for review thanks to the Ombudsman’s
request.®

In contrast with the Ombudsman’s efforts, governance gaps became evident as some of the
respondents requested dismissal alleging lack of competence to address the petitions at issue,®
including the very Ministry of the Environment which stated “not being able to perform any control in
relation to the facts giving rise to the tutela”.® The Ministries of Mines and Energy, of Housing, and of

reports: La Mineria de Hecho en Colombia (2010); Informe de Riesgo Num. 15 (2010); Informe de Seguimiento a la Publicacion
“LaMineria en Colombia” (2012); Crisis Humanitaria en el Chocé: Diagnéstico, Valoracion y Acciones de la Defensoria del Pueblo
(2014); Res. 64/2014; Joint Directive 005/2014, made in collaboration with the Office of the Inspector General; as
well as report series Mineria en Colombia (on mining and the environment), issued by the Office of the Comptroller
General (Contraloria General de la Reptblica); and reports on mining and on Choco issued by the Office of the
Inspector General. Notably, the Ombudsman’s reports indicated that at least 37 children had died and other 64
children had been intoxicated by ingestion of polluted water. On-site inspections carried out by the Ombudsman
showed that forests were being severely destroyed, watercourses were being deviated and mercury was being
released in uncontrolled ways. Based on the foregoing, the Ombudsman declared a humanitarian and
environmental emergency in the area in 2014 due to illegal mining and fighting between criminal groups, but the
provincial and national governments had not halted these nor the undergoing pollution and environmental
degradation.

% Ombudsman Resolution 64 of 29 September 2014 — Humanitarian Crisis in Choco.

8t Atrato Tutela 15.

8 In 2016, Colombia ranked first in the world’s cumulative estimations of internal displacement by conflict, even
above Syria, Sudan or Irak. Internal Displacement Monitoring Centre and Norwegian Refugee Council, Global
Report on Internal Displacement - GRID 2017, 2017), 24. In this regard, the Atrato-Tutela said: “When the conditions
of environmental degradation of the territory do not allow members of the ethnic community to access basic
individual rights like health or personal integrity, they are forced to displace to other regions where these rights
are guaranteed or at least are not directly threatened. On the other hand, such displacement does not only affect
the lives of the individuals leaving their lands but also destroys the social fabric that keeps communities together
in order to enable cultural traditions and different ways of living that, in the end, are what vivify the pluralist
character of Colombia” Atrato Tutela 24), i.a.. Ibid 20-24.

BAtrato Tutela 15-16, 115-116, 129, 185-186. “[...] The Ombudsman issued Res. 064/2014 whereby it declared the
social, environmental and humanitarian crises in Choco. As a consequence of this resolution, the Ombudsman
created a monitoring mechanism to the guidelines therein contained, through a national-level interinstitutional
board body that after more than a year showed disappointing performance due to the lack of political will and
interinstitutional coordination to solve the problems at issue. The Ombudsman declared that this was one of the
reasons for it to support this tutela.” Ibid 217.

8 The case was chosen pursuant to Auto (Writ) of 14 October 2015. In fact, the lower court judgements were
reviewed by the Court thanks to the persistence of the Ombudsman, who brought them to its attention, since
originally the Court had not selected the case during the standard internal procedure of nationwide judgement
review. Interview with Felipe Clavijo-Ospina, former law clerk at the Constitutional Court of Colombia (video-
call, 17 February 2019).

% Save the Ministry of Health and Social Protection and the Municipality of Carmen de Atrato, which alleged to
be in progressive compliance with their obligations; and save the Ministry of Education and all other
municipalities, which remained silent. Atrato Tutela 14-16.

% Ibid 12, pursuant to Decree 3570 of 2011, which reformed such Ministry.
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Health, argued for dismissal alleging the availability of other means (since the tutela track is only
residual), though the ineffectiveness of administrative measures was exposed as the Ministry of Mines
paradoxically noted that injunctions requested by the petitioners to suspend the assessment and
granting of certain mining permits had been denied.¥

The institutional disregard for the suffering of peoples in Choco and the magnitude of the
problems on the ground was so entrenched that, despite evidence to the contrary -including the
Ombudsman’s repeated reports on the serious risks against people’s fundamental rights- the Ministry
of Housing requested dismissal of the case for absence of threat or violation to fundamental rights,
while the Ministry of Health did not consider that an irreparable harm was (about to) being caused.®
The Mayor of the municipality of Carmen de Atrato denied the existence of illegal mining and logging
in the area under his jurisdiction, and instead alleged that a decision favorable to the petitioners would
affect the continuity of services to the citizens in his municipality.®

The overall institutional presence and management in the area was therefore under question
before the Court. Working groups under the Direction for Mining Formalization had been meeting the
communities since a mining protest held in Choco6 in 2013, whose positive results were praised by the
Ministry of Mines but contested by the petitioners.”® Concerning programs undertaken by the
Ministry of Health, the views of the petitioners and the Ministry were also contrary.

In this scenario, the Court conducted an on-site inspection in Quibdo (province of Choco) and
throughout the Atrato River Basin, confirming the facts giving rise to the case.” With the evidence
collected, and reports issued by the Ombudsman, the office of the Inspector General and other
institutions,” the Court determined that the petitioners’ physical and cultural lives were being
threatened by the intensive scale of illegal mining and forest exploitation, which made life conditions
even harder in a region torn by forced displacement and internal armed conflict.” The veracity of the
claims brought by the petitioners and the scarce institutional response to them was then confirmed.**

§ Tbid 12-14. In a similar vein, in T-380/1993, the representative of Codechoco, the environmental authority
respondent to that tutela, stated that “in the country, irregular and illegal exploitation are commonplace and it is
a “monstrosity” to hold the State liable for damage caused by third parties.” T-380/1993, 9.

8 Pursuant to Art. 86 CP, tutela is an expedite, residual/subsidiary mechanism admissible if there is a serious,
immediate and imminent threat or violation of fundamental rights against which any other mechanism would (a)
provide redress too late -at a stage when an irreparable harm would have been already caused; (b) be
inappropriate or inefficient to safeguard the rights at stake; or (c¢) the petitioner is a subject of special
constitutional protection, such as (but not limited to) ethnic groups, who have difficulties in accessing the
judicial system due to geographic isolation, economic constraints or cultural barriers. Ibid, 22 The judgements
cited by the Atrato-Tutela as precedents on this matter are: T-652/1998, SU-961/1999, T-955/2003, T-025/2004,
T-814/2004, T-016/2006, T-158/2006, T-060/2007, T-148/2007, T-055/2008, T-243/2008, T-743/2008, T-
760/2008, T-883/2009, T-177/2011, T-049/2013, T-172/2013, T-576/2014 and T-766/2015. As the cause of action was
contested by some of the respondents, the Constitutional Court assessed fulfilment of tutela’s admissibility
requirements under the Court’s case-law, concluding that the petitioners’ cause was admissible and had been
filed within a reasonable and proportional time because: (i) violations of rights had uninterruptedly and
persistently continued; (ii) other administrative and judicial mechanisms of redress had been ineffective: four
“acciones populares” (constitutional class actions), in this case partially initiated by the regional Inspector
General, had been granted to the petitioners but six enforcement requests thereto remained still unfulfilled; (iii)
the petitioners were subjects of special protection; (iv) the petitioners were entitled to be represented by an
NGO; (v) fundamental rights (to health and physical integrity, as well as the ethnic communities’ right to a
territory and to cultural integrity) were at stake together with a violation of the collective right to a healthy
environment. Ibid, 20-25.

8 Ibid 15.

0 Thid 11, 14.

1 Thid 18-19, 117-128; and interview with Felipe Clavijo-Ospina, former law clerk at the Constitutional Court of
Colombia (video-call conversation, 17 February 2019).

92 Tbid, 130-131.

% Ibid 8.

% Tbid 144-145.
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\

eEnvironmental damage seen as the passive perpetration of an ethnocide and a threat
to humankind, powered by the clash between capitalist rationales and ancestral ways
of life.

T-380/1993

eCaused and future ecosystem degradation seen as a threat to human and non-human
survival, causing long-term and even irreparable ecological and social damage.
T-652/1998

J

*An exhaustive understanding of historical, contextual, factual, ecological, and social
conditions on the ground, revealed the real magnitude of the ecological and
humanitaria emergency, the importance of the ecosystem for present and future
generations at planetary scale, and the need for a holistic judgement addressing the

Atrato-Tutela . . -
systemic root causes of social and environmental damage.

Graphic 7. Highlights of factual considerations.

7. FACTUAL CONSIDERATIONS ON LEGAL PERSONHOOD

T-380/1993 considered that individual legal personhood was inadequate to afford protection,”
and reshaped legal personhood as to acknowledge the petitioners as a collective legal entity, entitled
to the fundamental rights classically vested only in individual right-holders, including the right to be
legally represented by a third party, especially considering the geographical isolation, economic
restrictions and cultural barriers that these communities face to reach the authorities.® There, these
collective subjects were deemed biologically interdependent with the ecosystem, and so the
destruction of the latter would translate into the destruction of the former.

T-652/1998, built from this understanding of collective personhood,” advanced this premise by
emphasizing how the destruction of river life endangered human life, and clarified that legal
personhood implied autonomy to govern one’s own affairs and to choose one’s representatives, as well
as prior opportunities to be informed about, and meaningfully and freely participate in, the decisions
impacting the territories to which the communities belonged, as essential preconditions to preserve
their existence as a group.®® The Atrato-Tutela furthered these milestones:

% T-380/1993, 14-15.

% T-380, 15.

7 T-652/1998, 10-15.

% The content of right to participation was primarily outlined by the Constitutional Court’s judgement SU-
039/1997, which was based on art. 40.2 CP and ILO Conv 169.
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Core factual dimension of legal personhood in the Atrato-Tutela.*

8. WHO ARE WE AFTER WORLDS COLLIDE ON THE GROUND?

On the ground, the hegemonic world(view) pursuant to which nature is to be mastered and
certain human communities are to be marginalized or dominated, clashed against worldviews
embracing those left behind/outside (that is, the ecosystems under threat, and the peoples belonging
thereto): Entrepreneurs intending to exploit natural resources, and armed actors intending to control
territories and communities, clashed against indigenous, afro-descendants and peasants defending
life(cycles); civil servants disregarding social and ecological damage, clashed against some State
agencies entrusted with human rights protection.

Sanjay Kabir Bavikatte, whose work heavily influenced the Atrato-Tutela, describes how, in the
course of adjudication, the classical legal approach typically reduces clashes on the ground to legal
categories: this process of ‘reification’ reinterprets facts and worldviews in order to make them fit into
classical legal notions, ensuring that market values prevail.!®® Such reification, in this thesis, is
considered a feature of the hegemonic world(view).

An orthodox approach to adjudication would thus limit itself to the analytical exercise of
reading what laws say and interpreting the facts in relation thereto, keeping the legal world within its
own borders, putting lives into legal categories, thereby reifying subjects and values while glorifying
the hegemonic legal edifice. Conversely, acknowledging a sui generis ‘someone’ as part of us -the persons
of the legal order- implies an empathetic exercise to listen and validate her/his narratives, values,
practices and needs, and to do what is within one’s power to help her/him out when in trouble, as one
may do with those close to one’s heart.

In the Atrato-Tutela, on-site judicial inspections were conducted to experience at first-hand the
stakes, following the approach of T-652/1998. This contrasts with former judgements pronounced on
the basis of reports or attestations assessed from the comfort of the Court’s palace in Bogota’s cement
urban center. Reports and attestations cannot fully convey the vastness of a megadiverse ecosystem,
the extreme poverty of people, or the consequences in day-to-day life of pollution and environmental
degradation. This choice expresses a more active and involved attitude to understand the problems on
the ground and the way how people experience them.!*

9 Atrato Tutela, 43. See also, ibid, 7.

100 Bavikatte, Stewarding the Earth - Rethinking Property and the Emergence of Biocultural Rights, 71-88.

101 0On the Court’s assessment of megadiversity, see e.g. C-519/119, C-595/2010 and C-632/2011.

102n T-652/1998, judicial inspections took place in the town hall of Tierralta, the reservoir, the flooding area and
the indigenous reserves at issue (T-652/1998, 9). In contrast, 380/1993 relied on topographic maps and technical
reports issued three years before.
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In the three judgements at issue, the Court acknowledged the alterity that most other authorities
had disregarded, requiring public and private actors to acknowledge it too, not only as a recipient of
legal entitlements but also as an interlocutor and spokesperson. To that end, the Court reinterpreted
the content and scope of existing legal institutions as to adjust them to the factual conditions unfolded
before the Court. This way, the Court made the legal world attainable to whom otherwise may remain
invisibilized. The ignored finally appeared in our world, were brought closer to us, were purported to
be placed with us. At a deeper level, this means placing lives above all, to apply a bio-centered approach
to law, that is, to vivify law -in this case, by rescuing the ethics of ancient worldviews 1

In this process of ‘de-reification’ and ‘vivification’, living communities subordinated or
undervalued since the times of the Spanish conquest achieved explicit recognition of their rights -
operationalized through participation in the decisions affecting their lives and territories. Their
hurdles, routines, traditions, worldviews and ways of living were praised and defended to the point of
remolding core notions of law and the very institution of legal personhood. In the Atrato-Tutela, de-
reification and vivification were taken further by acknowledging rights to deprived human
communities AND to natural elements objectivized by hegemonic thinking. Remarkably, the sui generis
non-human subjects arising therefrom were deemed relevant, at planetary and universal scale, for
present and future generations.

103 Macpherson and Ospina, 'The Pluralism of River Rights in Aotearoa, New Zealand and Colombia’, 285.
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V. SCHOLARLY LANDSCAPE — THE WORLD OF
SCIENCE

1. THE CASES FROM THE LENSES OF SCIENCES

Astonishing environmental destruction was evidenced in the three cases observed hereunder. In
T-380/1993, only a year of logging was enough to devastate forests that nature had taken millennia to
produce and that indigenous peoples had stewarded for centuries, in one of the most biodiverse regions
per m? in the world. Massive environmental destruction was also observed in T-652/1998, where fish
stocks were decimated, and in the Atrato-Tutela, where mercury and other highly toxic substances
were being released and water courses were being destroyed. The main scientific arguments and
sources considered in the judgements at issue are described in the following charts:

A. MAIN ScCIENTIFIC CONSIDERATIONS IN T-380/ 1993

Logging activities, Between 3.400 and 4.300 hs of forest
at current pace, had been devastated, destroying

would produce at thereby the natural infrastructure of the

least 8.000.000m3 economy of subsistence in the area
of wood a year,

exterminate the (5.000m3)
entire forest in the — _
area in the same On-site inspection found 300 logs of +/-
period 80cms O and 9m lenght ready for

loading (1.000.000m3)

Environmental
factors

Deforestation has caused obstruction of watercourses,
hydrological and climate cycles have been altered, wild flora and
fauna have disappeared, fisheries are reduced, affecting
livelihoods

T-380/1993

mental destruction has been deepened by
seisms in the area

T-652/1998

Deforestation, and river| Environmental
The deep

sedimentation and damage threatens
pollution generate the community's
environmental food security and

connection
between

) - el)nc::egse:r?:ihe _ degradation, shattering food diversity,
o Social factors Ea PEOP .~ [llithe comunity's link with[ll puting at risk their
environment is

: : nature and affecting survival and
the basis of their, o .
: thereby their life and passively
physical and : .
cultural, social and perpetrating an

Atrato- G el economic integrity ethnocide
Tutela

Geographical isolation, economic constraints and cultural barriers
hamper legal defense against illegal acts

Indiscriminate logging destroys fragile ecosystems and exhausts

the primary resources needed for an economy of subsistence
where symbolic values prevail over monetary values
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B. MAIN SCIENTIFIC CONSIDERATIONS IN T-652/ 1998

Results in the dramatic and radical shift from a land to an aquatic
ecosystem, and from a lotic to a lentic ecosystem

Effects of building a : m . . . .
Water in reservoirs is entirely different from lakes and rivers, leading to a

reservoir

Environmental
factors
Deviation of the Si |
River

gration and reprod
remain in movement fertilization to eclosion

Fish disappear in waterstreams of indigenous reserves

There was no impact assessment of the ichtyological effects of the
project: the long-term and high cost of repopulation of rivers, the climatic
conditions in the area or the previsible fish morbility and mortality

T Biodive

652/1998
- Risk
factors

and
threats to
the tribe's
survival

62% popul
area is under 12 The reservoir will affect climate conditions, increasing air humidity and
inducing the reproduction of pathogenic factors in calm waters

Malnutrution is rising
and life expectancy is
only between 45 and 50
years

Sanitary conditions are deficient and cause high (infant) morbidity and
mortality rates related to pathologies that in other regions are controlled

Large volumes of biomass will rot and are likely to decimate the
indigenous communities living in the area, based on the limnological
experience of similar projects in tropical areas of Africa and Brazil (Gabriel

Health conditions are Roldén Pérez, Fundamentos de Limnologia Neotropical)

already precarious and
the hydroelchric ‘project hen tunnels are closed and the reservoir is full, rowboats will have to be
worsens existing isssues replaced by motorboats, increasing time and costs of transport for sick
persons

Daily fishing that enriched the community's intake of animal fat and

animal protein became unviable and other food sources are also harmed
Access and

transportation is
currents are replaced by
calm waters Hunting is not possible in deforested areas, requires long expeditions and

is insufficient to compensate for fish scarcity

Geographical referents — — :
a1 sprares) shes wiill be Shifting cultivation and hunting were hampered because lands are
Aeenles deforested

ed in areas superposed to natural parks, |

Essential public services eas that may be used as food sources
of health and education

were suspended Floods caused by the reservoir make inviable the two or more abundant
harvest that before were possible every year
Population must migrate
to other areas and will Shifting cultivation is hampered and harvest is reduced because areas will

need to change ways of be flooded
living

Atrato-Tutela

The project has caused more cultural and economic damage to the indigenous communities affected than
the territorial pressure and marginalization they have suffered since the times of the Spanish conquest: the
project annulled hunting, fruit gathering and shifting cultivation economies that for centuries were
conducted without degrading the fragile environment of the tropical forest
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C. MAIN SCIENTIFIC CONSIDERATIONS IN THE ATRATO-TUTELA

Atrato-Tutela

Illegal mining
directly
deteriorates
health and
indirectly
diminishes well-
being by
affecting the
availability of
nutritional and
medicinal
resouces and
disrupting the
traditional ways
of living of
ethnic
communities, in
turn reducing
biodiversity

Social
Factors

Colombia has multiple ecosystems and
thousands of species, many of which are
endemic, and are in process of being
researched or have not been even

discovered yet. The variety of micro-
organisms is almost unknown (based on the
Biodiversity Information System of the
Humboldt Institute)

Non-traditional mining and timber extraction
have the potential to seriously pollute and
threaten forests and waters, affecting food

security, environmental health and
sustainability. Their devastating effects affect|
the natural equilibrium of the ecosystems
and the fundamental rights of the inhabitants

Long-lasting consequences (at least decades);
Pollution, destruction and disconnection of
water sources, extreme sedimentation
reducing oxygen in water and in the speed of
watercourses (affecting fish fauna on which
inhabitants heavily rely, birds and land
fauna), blocking transport for all species
(including humans) and facilitating the
reproduction of insects that cause diseases,
deforestation, ecosystem degradation,
potential incentives to alien and invasive
species that can cause diseases in humans
(e.g. malaria and other infectious diseases)
that can cause epidemics in the region due to
its vulnerability and to precarious sanitary
conditions. All of the foregoing reduces
biodiversity and food sources, and forces
displacement of people. Research on these
matters is insufficient and species are
disappearing before they can be studied

a geostrategic viewpoint, the Global

resources since colonial

Colombia is the fifth most biodiverse country in the world
wd (More than 54.000 animal and plant species, 341 different
ecosystems and 32 biomes)

made of forests and

paramos that provide water to 70% of people nationwide

= Extincion of many species cannot be undone because
hese species are not found anywhere else on Ea

Ml The Atrato Rive sses one of the World's most mega
biodiverse areas

Alluvial mining destroys the bottom of wetlands while
surface mining destroys lands and releases mercury that
penetrates deep and vast areas

There is insufficient research on the ecosystems at stake,
the effects of diverse activities on the environment and
on human health (e.g. toxicology or epidemiology and
impacts on morbidity and mortality)

cestral mining, mercury (the most toxic non-
radioactive element that mixed with water
(metilmercury) becomes even more toxic) and other
toxics are disposed of in water bodies, or set on fires that
produce highly intoxicating and harmful vapors that later
deposit (by air or acid rain) on fish, food, clothes, soils,
rocks and waters (all of which are the basis of daily
practices), not only in the area of activities but also in
other areas downstream or receiving polluted wind.
Mercury is a highly toxic carcinogenic pollutant that
causes harm by inhalation, ingestion and contact, and
expands rapidly downstream, potentially with
transboundary effects. Negative effects can remain for
decades

Colombia has the highest pollution by mercury in the

Americas. There is no regulation to acquire, store,
transport or commercialize mercury

n exploiting precious metals and other natural
continues doing so today

Mining is highly debated at national and international level because it creates tension between the right to
development and the fundamental rights of communities living in areas affected by mining projects. The
tensions between ethnic and afrocolombian communities opossing to mining and others practicing ancestral
mining also create social conflict

Colombia's development has been historically marked by mining since the early days of the colony. In 2012,
mining represented 20% of Colombia's total exports, being the 3rd export product after petroleum and coal,
positioning it as the 6th producer in Latin America and the 20th worldwide. Between 2009-2012, Chocd
produced 39% of total gold production nationwide. Mining in Chocé is exploited with a strong presense of
illegal armed forces (guerrillas and paramilitary). At least 63% units of mining production are illegal

Mercury causes serious damage to the nervous, skin, renal, cardiovascular, intestinal, motor, inmunological
and respiratory systems (WHO and several universities) that often can be transmitted during pregnancy.

Researchon t

health impact of mercury in Chocd is insufficient

Vulnerable peoples have very limited livelihoods (impossibility to access large extensions of land -which are
often controlled by illegal armed forces- poverty and lack of State services), which foster illegal mining,
particularly of gold (whose price is high and tends to increase)

All problems together have destroyed social cohesion, cultural identities and traditional practices. lllegal and
denigrating practices are increasing
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2. ENVIRONMENTAL DAMAGE, HUMAN RIGHTS VIOLATIONS AND
THE ROLE OF SCHOLARS

T-380/1993 relied on topographic reports and an on-site inspection conducted in 1990 by the
governmental agency Inderena,!™ which estimated the environmental damage caused and its prospects
at the then-current pace of deforestation. In T-652/1998, the scientific input -considerably more
exhaustive and up-to-date, included technical reports by experts, ecological studies, and social studies
on multiculturalism, upon which the Court outlined in detail the ecological harm caused, especially
regarding devastating effects on fisheries, and on the community’s health and integrity.

The Atrato-Tutela heavily relied on scientific reports and attestations by various academics,
experts and specialized institutions of natural and social sciences, regarding the social, economic,
anthropological, geographical and environmental conditions in which the case was situated.'® These
resources were crucial to confirm the claims raised by the petitioners.

There, social sciences, particularly the historical and anthropological accounts, contributed to
create awareness of the rich cultural heritage of the region, amidst centuries of political and
administrative abandonment by State agencies. Natural sciences helped dimension the genetic
diversity at risk, the impact of each link in the production chain of mining activities, and the severe
disruption of lifecycles arising therefrom, including hydrological, climatic and biological effects. The
detailed photograph presented by the Court, portrayed a transhistorical account evidencing centuries
of biological and cultural evolution threatened with devastating long-term effects that may be
irreparable in the future.

Interestingly, in the Atrato-Tutela the role of scientists did not end with their specialized input
in the course of adjudication; they became part of the discussion and decision-making processes
relating to the basin, as members of the Board of Experts and as supervisors/advisors to the
Commission of Stewards created by the ruling.%

104 Instituto Nacional de los Recursos Naturales Renovables y del Medio Ambiente - Inderena (National Institute of Natural
Renewable Resources and the Environment), which ceased to exist pursuant to Act 99/1993.

195 Atrato Tutela 5. 43, 49, 75, 117. Notably, Universidad Nacional, Universidad de Antioquia, Universidad de los
Andes, Universidad de Cartagena, Universidad de Choco, Universidad Javeriana, Instituto de Investigacion de
Recursos Biologicos Alexander von Humboldt, and Centro de Estudios para la Justicia Social Tierra Digna (acting
as representative of the petitioners), WWF Colombia, and United Nations. Civil society organizations also
contributed to the case; particularly, DeJusticia, Diocesis de Quibdo, and the petitioners (Consejo Comunitario
Mayor de la Organizacion Popular Campesina del Alto Atrato (COCOMOPOCA), Consejo Comunitario Mayor
de la Asociacion Campesina Integral del Atrato (COCOMACIA), Asociacion de Consejos Comunitarios del Bajo
Atrato (ASOCOBA), Foro Etnico Solidaridad Choco (FISCH), Red de Mujeres Chocoanas, i.a.) Ibid

106 Thid, 159-164.
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~

*"Factors of environmental degradation caused by deforestation, sedimentation and river
pollution [... constitute] a potential danger against life and cultural, social and economic
integrity" (page 21).

T-380/1993

J

~

*"The construction of the reservoir resulted more damaging for the cultural and economic
integrity of the Embera-Katio of Alto Sinu people than the territorial pressure and infra-
acknowledgement they suffered since the Spanish conquest, [...] by making it impossible to
maintain the economy of hunting, fruit collection and itinerant cultivation that allowed them to

T'652/1998 survive for centuries without degrading the fragile tropical forest where they live" (page 24). )

¢"[...B]ased on the various reports, attestations, technical assessments and other materials, [...
intensive and indiscriminate mining] generates severe environmental pollution that overall
affects the rights to life, human dignity, health, water, food security, a healthy environment,
culture and territory, of the ethnic communities settled along the Atrato River Basin" (page

Atrato-Tutela Yy

Graphic 8. Highlights of scientific considerations.

3. SCIENCE AND LEGAL PERSONHOOD
In the three judgements, science helped inform the content and scope of legal personhood:

» The interconnectedness between ecological and social dynamics enabled a scientific
dialogue between the genesis, the present and the future consequences of environmental
and social degradation, and the need to tackle both forms of destruction.

» The dependence of the communities on the stability of ecological cycles was evidenced
by science: Biological considerations helped comprehend that the existence of legal
persons presupposes a balanced ecosystem, so personhood is not a mere legal category
but the expression of a plentiful biological and social life requiring the protection of the
conditions necessary therefor.

In the Atrato-Tutela, this understanding allowed widening the content and scope of legal
personhood, first by safeguarding the community’s worldviews under the right to cultural integrity,
and then by erecting the Atrato River Basin as a sui generis subject of rights:

The Court finds it necessary to advance in the interpretation of
applicable law and of the means of protection for fundamental rights and the subjects
thereof, considering the high degree of degradation and risk found along the river
basin. Fortunately, in the international arena [...] a new legal approach has been
arising, coined as biocultural rights, whose central premise is the deep relationship of
union and interdependence between nature and humankind, which results in a new
socio-legal understanding where nature and its environment must be taken seriously
and with plentiful rights. In other words, as subjects of rights.”

Core scholarly contribution to legal personhood in the Atrato-Tutela.!””

107 Tbid, 142-143 (emphasis added).
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4. WHO ARE WE AFTER WORLDS COLLIDE IN THE EYES OF
SCIENCE?

Scholarly accounts of the biological and social lifecycles in the area clashed with the State’s
omissions to halt practices degrading the environment and causing social harm. In the course of
adjudication, and considering the ecological and social dynamics examined on the ground, science
helped dimension the vastness of forms of life and genetic diversity in the region -still largely unknown
to scholars- and the historical value of the forms of life therein existing, enabling an understanding of
the inter-temporal transcendence of human and biological life. Moreover, science demonstrated that
losing the biological and cultural diversity at hand could have global effects in the only planet we know
capable of hosting life. Henceforth, the resolution to the case would unavoidably call for a holistic, eco-
centered, transnational, inter-sectorial approach with a potential to craft impactful actions to preserve
life along the basin.

Contrary to classical approaches where the ancestral is disregarded,!®® scorned or considered
obsolete,* in the judgements studied hereunder science highlighted the ancestral as irreplaceable
planetary heritage worthy of preservation. In the Atrato-Tutela, the awareness of the biological and
cultural interdependencies between different aspects of the lifecycle, as conveyed through science,
strengthened the case for the recognition of rights to non-human elements of Nature. These
interdependencies, and the need for nature preservation and restoration evidenced during
adjudication, blurred the traditional boundaries between law, science and policymaking: While
classically science is to remain aside from policy debates and should instead perform as a mere technical
adviser, the Atrato-Tutela embeds the scientific viewpoint into the governance structure with a proxy
to supervise the performance of the River's Guardians and the State agencies responsible for
conducting toxicological and epidemiological research along the basin."°

108 Felix Mukwiza Ndahinda, ‘Twa Marginality and Indigenousness in Rwanda’ in Indigenousness in Africa - A
contested Framework for Empowerment of ‘Marginalized’ Ethno-Cultural Communities (T.M.C. Asser Press, Chapter 6, 2011)
215, 217.

109 Even contemporary scholars advocating for Nature’s rights have underappreciated the potential of ancestral
worldviews to reshape pro-Nature ethical frameworks. See, e.g. Stone, Should Trees Have Standing? - Law, Morality,
and the Environment, 29.

0 Atraro Tutela, 160-166.
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VI. CONSTITUTIONAL AND STATUTORY

CONSIDERATIONS THE WORLD OF THE
DOMESTIC LEGAL ORDER

The following charts summarize the main sources and arguments outlined by the Court in

relation to Colombian constitutional and statutory provisions in the cases at issue:!!!

A. MAIN DOMESTIC (SUPRA)JLEGAL CONSIDERATIONS

380/ 1993

T-380/1993 -
Illegal logging
in the Bio-
Geographical
Chocé: How to
resolve the
conflict
between the

resources and
the special
protection to
be afforded by|
the State to
ethnic
communities
as to ensure
they can
maintain their
cultural, social
and economic
identity?

Fundamental
rights to life
and ethnic,
cultural and
economic
integrity
depend on:

T-652/1998

. Legal _
personhood

personhood
implies
autonomy to|
governthe

have the
right to
establish
territorial
legal entities
and
collectively

na

333,

indigenous rights NGOs (Arts. 10,

The State
must protect
natural and
cultural
heritage to
safeguard
fundamental
rights

Rights to a
healthy
environment,
sustainable
development

Atrato-Tutela

and nature
conservation,
restituti
substitution
(Arts. 79, 80
and 330 CP)

The State's omission or negligence
to limit economic activities
threatening the environment or
human rights (evidenced by the
ignored claims raised by the
petitioners before) translates into
the endorsement of uncontrolled
capitalist development that places
individuals in a condition of
inequality, subordination and
defenselessness (Art. 86 CP and
Decree 2591/1991)

resoures

laying in
one's

territory

Ultra vires doctrine
applicable to natural
resources of
indigenous territory
when authorities
perform an illegal or
arbitrary act, such act
lacking legal force

tural

The State must enable
the exercise of rights
and must abstain from|
paternalism

This right is subject to the

preservation of the environment and
renewable resources (Arts. 8, 79, 80,

334 CP and Decree 2811/1974)

Indigenous communities have the right to be represented by
96, 171, 246, 329 and 330 CP)

Indigenous communities are autonomous collective subjects of
a law entitled to fundamental rights and to legal personhood as to
ensure ethnic and cultural diversity (Arts. 1, 7, and 14 CP)

The State must prevent and
control factors of
environmental deterioration
(Decree 760 of 1968)

Failure to ensure
environmental protection,
preservation and restoration|
stimulates abuse by private
agents

Given the biological interdependence between indigenous peoples
and ecosystems, failure to perform State's duties amounts to the
passive perpetration of forced disappearance of an ethnia (Decree

760/19

Judicial redress against threats or
violations to fundamental rights
and environmental damage is
necessary to protect fundamental
rights considering the economic,
territorial and institutional
marginalization to which the
petitioners have been subjected

68)

Human rights abuses must
be redressable against
Bl private agents benefiting
therefrom and not only
against the State

The State has the obligation to protect and preserve the
environment and natural and cultural heritage, failure to do so
encourages abuses in the exploitation of natural resources by
private persons (Arts. 80 and 334 CP)

to restore nature can lead to ethnocide (Ar
80 CP)

W For reasons of space, the charts omit precedents relating to procedural aspects.

IN T~
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B. MAIN DOMESTIC (SUPRA)LEGAL CONSIDERATIONS IN T~
652/ 1998

T-652/1998:
Protecting the

fundamental
Atrato Tutela B right to life of &
indigenous

communities
requires:

Right to legal
personhood and
representation
(Decree 2001/1988)

— Indigenous communities are subjects of fundamental rights (SU-039/1997)

Representation by indigenous rights NGOs is possible, especially considering their
ml geographical isolation, economic restrictions and cultural/language barriers (T-380/1993
and T-342/1994)

No authority can force individuals to return to their former communities nor to dispose
of their personal property

Indigenous communities have the right

Right to collective
property, as a
fundamental right of
indigenous
communities (T-
188/1993)

Indigenous right to
autonomous
government of their
ELEIS

Right to free, prior
and informed

consultation and/or
consent (Act 21/1991,
Decree 1320/1998
and Art. 330 CP),
which is a

fundamental right
since SU-039/1997)

The State must not unjustifiably fragment

to establish reserves governed by R E (EHES

themselves

The right to territory is fundamental for

indigenous communities, as a Their territory is non-transferable,

precondition for the exercise of other nable, imprescriptible and unseizable
rights (T-188/1993)

Includes the right to territorial integrity

Respect for tribal organizations and
Eaad institutions = No interference in how they
form and govern their cabildos

It seeks protection of traditional ways of|
organization and government (cabildos)

Tribes have the fundamental right to

participate in decision-making affecting
their territories and communities

wd because their survival depends on the

environment (C.C.A., Act 21/1991, Act

99/1993, and arts 7, 11, 29, 40.2, 93, 94

and 330 CP)

Environmental permits were unduly
authorized by omitting prior
consultation with affected
communities, violating thereby the
rights to life, to participate in political
affairs, to due process, to the
community's integrity and to the
multicultural character of the nation
(Arts. 7, 11, 29, 40-2 and 330 CP), which
in turn is a violation of the ILO Conv.
169 ratified by Act 21/1991

Should the negotiation fail, the State must

Areas of public
interest and social

of natural resources in
indigenous territories

Right to minimum

conditions of life

(minimo vital)

Future consultation processes must resolve the dispute under the criteria of
allow communities to: (i) identify objectivity, reasonability and
impacts of projects; (ii) negotiate proportionality, ensuring fulfillment of the

agreements on prevéntion e constitutional goal of protection of the
impacts, mitigation of caused or social, cultural and economic identity of

o foreseen impacts, and compensation ethnic communities

for losses of territory; (iii) participate in
the benefits generated by the
exploitation of the natural resources in Mechanisms for dispute resolution must
their territories and other benefits be devised to mitigate, remediate or
included in the negotiations restore damage caused to (the members
of) the ethnic community

— ight to healt —_—

Violated by the forced change of an economy of subsistence with low environmental
impact to an agricultural economy with higher environmental impact and less productivity|
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C. MAIN DOMESTIC (SUPRA)LEGAL CONSIDERATIONS IN THE
ATRATO-TUTELA

Atrato Tutela:

Rights have been violated by
illegal mining and by the
State's negligence in halting
illegal mining in the Atrato
river basin. Mining and
energy policies must be
divised in an integral and
prioritary manner to halt the
violation of fundamental
rights by illegal mining and
timber exploitation, which
cause irreversible damage to
ethnic communities and the
ecosystems in which they live

The violation of rights is attributable to the omission of local and national authorities to fulfill their legal and
consitutional obligations by not taking effective, concrete and articulated measures to manage and solve the

The fundamental collective right to a
healthy environment is a condition for

the exercise of, and is a closely related
function of, the rights to life, to health
md and to physical, cultural and spiritual
integrity, and to human dignity (C-
632/2011, and Arts. 1, 2, 8, 79, 86, 88,
366 CP), owed also to future
generations

Fundamental right to life (physical,
cultural and spiritual survival) and
health

Fundamental right to (potable) water

Right to a territory, without
which cultural integrity
cannot be preserved

Rights of indigenous and tribal
communities: territory and culture

The State and the society
have the fundamental

sl Protection of natural and cultural heritage [

obligation to safeguard our
natural and cultural heritage

= 742/2006, Art 1 CP i.a.): Cultural

problems relating to intensive illegal mining in the region. The protection afforded by the Court has inter comunis
effects to protect the rights of people in the same situation of the petitioners even if they did not join the case

The State and all social and economic sectors have the obligation to

protect and the right to enjoy, the environment, ensuring sustainable

development and environmental conservation and restoration (Arts.
8,79, 80 and 95-8 CP i.a.)

Ethnic communities in Chocd, as subjects of special protection under
the Constitution and the Social Rule of Law, have the right to live in

full conditions of social justice, human dignity and general well-being
as any other society that aspires to happiness

Act 1658/2013 on control of the use of mercury in mining (which
orders the erradication of mercury in mining in 5 years and in other
activities in 10 years) has not been regulated and has no direct

application. The criminal code and the police code prohibit
unauthorized mechanized mining and the use of mercury in mining
but lack enforcement

Water is an irreplaceable resource for human life and health, as well
as an essential part of the environment

he State must guarantee availability, accessibility and quality of water|
(services), protecting ecosystems producing water (e.g. forests,
paramos, wetlands)

The Atrato river basin is acknowledged as a subject of the rights to
protection, conservation, maintenance and restoration under the
responsibility of the ethnic communities in the area and the State

their pollution puts at risk the availability, access, quality and
sustainability of food

Rivers, forests and other elements of the ecosystem supply food and
Fundamental right to food (security) Ead

Indigenous, tribal and
afrocolombian peoples have a
notion of territory and nature that
is foreing to Western legal dogmas|

Free, prior and informed consent

and mining preferential rights:
Mining permits to foreigners have
been issued without the
communities' free, prior and
informed consent, ignoring the
community's first exploitation
rights

Right to a collective identity and
to cultural integrity, pursuant to
the principle of pluralism (C-

identity is the expression of the
diversity of communities and of

human and social heritage



Who Are We?
Myriam Ximena Arenas Orbegozo

1. FUNDAMENTAL RIGHTS AND ENVIRONMENTAL LAW IN THE
DOMESTIC (SUPRA)LEGAL ORDER

Two topics are particularly recurrent in the three judgements under analysis: biodiversity and
multiculturality, conveying an approach to protect the alterity historically subordinated by the
hegemonic world(view): Nature, and peoples left behind/outside, both becoming prime subjects of
judicial redress:

» T-380/1993: Protection against violations of the right to life were based on the
communities’ legal personhood and on nature conservation, restitution and
substitution, simultaneously safeguard biological and cultural heritage.!””

» T-652/1998: The right to life linked to the rights to: (i) health; (ii) a minimum livelihood
(‘minimo vital’, that is, the minimum resources one needs to survive), and (iii) legal
personhood, representation and participation; subordinating the exploitation of natural
resources to the petitioners’ cultural, social and economic integrity.!® Following other
precedents (especially SU-039-1997), this integrity was to be safeguarded by exercising
free, prior, meaningful and informed representation, consultation and participation (and
where possible, consent) in decisions affecting the communities, pursuant to the
governance mechanisms that the communities may autonomously devise.

In both judgements, the petitioners’ life and health could not be considered aside from
environmental health, preservation and restoration: Human groups were deemed an integral part of
ecosystems.!* The Atrato-Tutela built its case from this basis.

Outstandingly, the catalogue of legal entitlements, arguments and instruments of domestic law
explicitly embedded in the Atrato-Tutela is enormous: more than 120 tutelas, almost 100 constitutional
review (“C”) judgements, and ten unifying rulings; in addition to numerous constitutional and
statutory provisions, a vast number of international instruments, and several institutional reports and
academic and literary works. Based on this massive body of references enshrining human rights and
environmental protection, the Court reviewed the historical evolution and scope, under Colombian
(case-)law and international doctrine, of the following human rights:!" life,"® personal integrity, equal
treatment,'” human dignity,"® access to information, health,”® water,””! sanitation,”? food
(security),'® culture,'** and the right to a healthy environment,'” altogether interconnected with, and

12T-380/1993, 15.

13°T-380/1993, 17.

14 T-652/1998, 14. The original fragment, however, was originally outlined in the source judgement T-342/1994.
The prevalence of ethnical, cultural, social and economic integrity of indigenous groups over the exploitation of
natural resources was reiterated in judgement SU-039/1997.

15 Atrato Tutela, 29.

116 The right to life was understood in the Atrato-Tutela as the right to physical, cultural and spiritual survival.
Ibid, 66-67.

17 Thid, 31-32.

8 Thid, 34,

119 Thid, 93.

120 Pursuant to T-060/2007, T-148/2007 and especially T-760/2008.

2 Atrato Tutela, 40, 62-71, 140. Water is deemed a fundamental right by reiterative constitutional jurisprudence,
ie. T-570/1992, T-740/2011, C-035/2016, i.a. in light of its connection with the fundamental rights to life, dignity,
health and a healthy environment. Ibid, 69.

121bid, 28. The right to sanitation has been considered fundamental since T-406/1992.

123 1hid, 71, 124. The right to food is a fundamental right under Colombian constitutional case-law, especially by
virtue of T-348/2012, C-644/2012 and T-606/2015.

124 Thid, 78-80. Pursuant to Art. 44 CP, culture is a fundamental right (of children).

135 Tbid, 42, 70. Under Colombian constitutional case-law, the right to a healthy environment is a fundamental
right. See, i.e., C-632/2011, 23, which in turn is based on C-401/1995, 11.
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impacting (and/or being impacted by) a wide array of additional rights enshrined in constitutional,
statutory and international instruments.

2. ENVIRONMENTAL AND BIODIVERSITY PROTECTION AS
PRIORITY, SUPERIOR INTEREST AND FUNDAMENTAL SOCIAL
GOAL

Under the framework of the so-called “Ecological” Constitution”,'”® Colombian case-law has
developed the right to a healthy environment for the benefit of the existing human community and of
future generations.'”

In the Atrato-Tutela, environmental protection was seen as a priority,?® a superior interest,'?
a social goal,®® and a precondition for the exercise of other fundamental rights, especially (but not
limited) to water® and food security® necessary for peoples’ survival. Furthermore, recalling T-
405/1993, the Atrato-Tutela underscored the fundamental character of the right to a healthy
environment, and reiterated that protection of this right via the tutela track are admissible when: (i)
the petitioner is directly or actually affected by environmental degradation, (ii) the threat or violation

of the fundamental right is proven, and (iii) there is a causal nexus between the cause of action and the
(threat of) harm.*?

126 For a commentary on the notion of “Green”, “Ecological” or “Environmental” Constitution, see Chapter VII.
127 Notably, C-632/2011, a source judgement of the Atrato-Tutela, underscored that “the future generations of
humanity have the right to receive this planet in conditions adequate to human dignity as universal subjects of
rights”. C-632/2011, 18-19. In this regard, the Atrato-Tutela recited: “[...] Environmental usages, pollution and
damage demand from humanity a serious process of reflection and pose to States challenges for strengthening
their foundational basis in order to realize a healthy environment.” Atrato Tutela, 105. In 1993 (following T-
411/1992, T-428/1992, T-451/1992 and T-536/1992), T-092/1993 declared that “the right to a healthy environment
cannot be detached from the person’s right to life and health. [...] In fact, factors of environmental degradation
cause irremediable harm in humans and therefore the right to a healthy environment is a fundamental right for
the existence of humanity.” T-092/1993, 10-11. C-632/2011 elaborated on the content of the right to a healthy
environment as a prime objective and universal endeavor for general interest and community well-being of
current and future generations that shall be made compatible with the preservation of cultural and historical
values (based on the internationalization of ecological relationships reflected in international agreements like the
Stockholm Declaration, the World Charter for Nature, the Rio Declaration, the Montreal Protocol, UNFCCC,
the Kyoto Protocol and the UN Millennium Declaration). C-632/2011 acknowledged that global environmental
degradation is mainly due to anthropogenic causes: (i) driven by industrialization, technification and
overpopulation without criteria of sustainability; (ii) affecting water, air, land, living beings, and the atmosphere;
(i) increasing global warming, deforestation, habitat degradation, destruction and exhaustion of irreplaceable
resources; and (iv) generating negative effects on human physical, mental and social health.

1281hid, 41, recalling T-254/1993.

1291hid, 30, 42, 45, 61, 110, 111 and 144.

B0 Thid, 70, recalling C-431/2000.

Bl'Water was there understood as a fundamental right and a public service. Ibid, 62-70, following T-411/1992, T-
570/1992, T-570/1992, T-539/1993, T-244/1994, T-523/1994, T-092/1995, T-379/1995, T-413/1995, C-200/199, C-
431/2000, C-671/2001, T-410/2003, T-1104/2005, T-270/2007, T-888/2008, T-381/2009, T-546/2009, T-143/2010,
C-595/2010, T-614/2010, T-055/2011, C-220/2011, T-608/2011, C-632/2011, T-740/2011, T-348/2012, T-500/2012, C-
644/2012, C-123/2014, T-606/2015, T-766/2015, C-035/2016 and C-273/2016.

B2 1bid, 62-74. See also T-348/2012, C-644/2012 and T-606/2015.

133 These conditions were set forth in T-405/1993 (Comunidades Indigenas del Medio Amazonas v Ministry of Defense and
USA Air Mission) 26-28. In T-405/1993, the right to a healthy environment was in conflict with the construction
of a USA military base (and a prospective Colombian military base) in territories collectively owned by Huitoto
and Muinane indigenous groups.
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3. MINORITY RIGHTS

The three judgements evidenced a continuous struggle of indigenous and tribal peoples to
defend their fundamental rights, territories and ecosystems, against oil, timber, infrastructure,
hydroelectrical and other (mega)projects undertaken causing aggressive disruptions to ecosystems,*
without acknowledgement of their impact on these communities and the areas where they live; and
without proper mechanisms for free, prior and informed consent.”

To tackle these conditions, the three judgements safeguarded minorities under the premise
that these groups are subjects of special constitutional protection,®® by virtue of their historical
marginalization."®” Following its precedents, the Atrato-Tutela reiterated the rights of these groups to
collective property of territory,”® to physical, cultural and spiritual survival (life),® to ethnic and
cultural integrity,'*° and to prior consultation,'*' altogether deeply connected with the safeguard of
rivers, forests, food sources and biodiversity.!*?

B4 Some of the direct or indirect precedents to the Atrato-Tutela (especially T-652/1998 studied hereunder), point
out how megaprojects such as hydroelectric infrastructure led to forced displacement and cultural disruptions
to the communities living in the impacted areas: SU-039/1997, ratified by T-652/1998, stated: “The exploitation
of natural resources in indigenous territories requires the harmonization of two opposite interests: the need to
plan the management and use of the resources laying therein as to warrant sustainable development,
conservation, restoration or substitution (Art. 80 CP), and to ensure the protection of the ethnic, cultural, social
and economic integrity of the indigenous communities living therein, that is, of the basic elements that constitute
their cohesion as a social group [...]”. SU-039/1997, 19.

15 E.g.: SU-039/1997, which concerned the violation of fundamental rights (notably, to participation, to due
process and to ethnic, cultural, social and economic integrity) of members of the U'wa indigenous community,
by having omitted the community’s free, prior and informed consent before issuing an environmental permit for
activities of seismic exploration and petroleum exploration and exploitation by Occidental de Colombia, Inc.
This judgement specified that free, prior and informed consent entails an active and effective participation and
consultation of the community in decisions made with regards to their territory (which is essential for the
community’s survival), the final decision to be made in agreement or consensus with the community where
possible, under the following conditions: (i) full knowledge about the (mechanisms, procedures and activities
needed for the) projects and how they may affect or deteriorate social cohesion, cultural, economic and political
life, and consequently the very basis of the tribe; (ii) interference-free deliberations to assess the projects’
(dis)advantages; (iii) opportunities for the community to be heard and to pose questions, enquire goals, defend
its interests and give opinions about the projects’ feasibility; (iv) in absence of agreement or consensus, the
authority’s decision shall not be arbitrary nor authoritarian; instead it must be objective, reasonable and
proportional as to comply with the State’s obligation to protect the social, cultural and economic identity of the
tribe; and (v) incorporation of a mechanism to resolve controversies in order to mitigate, correct or restore the
negative effects caused to the tribes by the projects. These conditions would not be met if the tribe was merely
informed or notified of the project, had no change to express its (non) consent nor to communicate how the
projects affect its ethnic, social, cultural and economic identity, or if a mechanism to reach agreement or
consensus through the tribe’s authorized representatives was not offered. SU-039/1997, 22-23. In T-652/1998, the
environmental permit for a hydroelectric project was issued under similar irregular conditions as in T-039/1997,
violating the rights of the Embera-Katio of Alto Sint tribe. T-652/1998, 19-22. In T-380/1993, there was no
environmental permit but indiscriminate logging was being carried out in an area belonging to the Embera-Katio
tribe of Chajerado. Other precedents on this matter are SU-383/2003, T-955/2003, T-547/2010, C-595/2010, T-
693/2011, T-384A/2014 and 449/2015, i.a.

136 Atrato Tutela, 21-23, 30-32, 72, 90.

BT T-576/2014, n 31.

B8 Atrato Tutela, 56, 66-67. The right to collective property for these groups is considered a fundamental right
under Colombian constitutional case-law, particularly pursuant to T-188/1993 i.a..

19 Tbid, 75-80, 148.

1401hid, 57. The right to ethnical and cultural integrity of indigenous peoples is also deemed as fundamental under
Colombian constitutional case-law, in light of T-380/1993 and T-342/1994 i.a..

M Tbid, 61, 149.

142 Thid, 39-40, 61, 72-74.
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4. THE ATRATO RIVER BASIN AS A SUBJECT OF RIGHTS

Bridging environmental and minority protection, the most renown feature of the Atrato-Tutela
came to life: The acknowledgement of the basin’s rights to protection, conservation, maintenance and
restoration, under the joint responsibility of the State and the ethnic communities living therein, each
appointing a legal representative for this sui generis person. Yet recognition of the basin’s rights did not
arise from utilitarian considerations. It derived from the application of the constitutional principles of
pluralism and cultural diversity, which supported the vindication of the material and immaterial
relationships of interdependence and inter-nurturing between ancestral communities and the
ecosystems to which they pertain.

\
eFailure to halt environmental damage and to restore natural resources constitutes a direct
threat against the right to life and to not be forcedly disappeared.
T-380/1993
J
\

*The integrity of territories collectively owned by indigenous communities is the material
condition enabling the exercise of other constitutional rights vested into these communities.

T-652/1998

J

eLegal instruments must "guarantee the progresive realization of rights, safeguard the principle
of pluralism, and offer greater justice and equity, [...] acknowledging our species as a collectivity
interdependentely co-existing with other living beings". Rights are formulated not from
"normative categories of domination, utility or mere exploitation", but rather from the ancestral

Atrato-Tutela knowledge and practices inherited from indigenous and tribal peoples. (pages 110, 142).

Graphic 9. Highlights of legal considerations under national law.

5. LEGAL PERSONHOOD IN THE DOMESTIC (SUPRA)LEGAL
ORDER

As seen above, the existence of a legal person requires the biological and cultural conditions
necessary to sustain her/his life. The legal approach purports to grant legal capabilities for those
preconditions: 13

» T-380/1993: The rights to collectively own territories, to obtain legal titles therefor, to
independently govern them, and to have them protected from unsustainable activities,
were viewed as the material requirements to biological and cultural life embodied in
legal persons.

» T-652/1998: Clarified that the absence of free, informed and prior consultation would
obliterate the aforementioned preconditions.

43Tn general, the precedents declared that (i) the collective property of ethnic and tribal groups is a fundamental
right necessary to enforce other minority rights (T-652/1998, 11-12, reiterating T-188/1993); (ii) tribal peoples are
subjects of special protection as a means to halt their marginalization, assimilation or destruction (T-576/2014,
29, 52-56, 69-72, 77, and T-405/1993); (iii) Consultation about, participation in, and free, prior and informed
consent to decisions affecting tribal territory, are fundamental rights (T-576/2014, 52, 97-112,122-129).
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» Atrato-Tutela: Crafted a much greater compendium of preconditions, resorting to a
massive universe of legal resources feeding into the content and scope of a plentiful
human collective existence secured through a wide array of legal entitlements,
including also second and third generation rights (some of which have been gradually
reinterpreted by the Court over the years as fundamental rights). It complemented
these numerous human rights with legal entitlements to non-human elements of
Nature, in recognition of the petitioners worldviews and dependency on the
environment’s health.

Core domestic legal dimension of personhood in the Atrato-Tutela.

6. WHO ARE WE AFTER WORLDS COLLIDE BEFORE NATIONAL
LAW?

The formal legal edifice clashed with the factual world where laws enshrining environmental
and human rights protection were not honored or were defective, while scientific accounts highlighted
the need to halt severe environmental and social damage. Moreover, the petitioners’ values and
traditions seemed dramatically different from the assumptions of classical legal notions: For the former,
the individual, the community and the environment are deemed inextricable;** where territory is
conceived of as an ensemble of invaluable (priceless) immaterial cultural and spiritual value rather than
(potentially) exploitable land.'*> In the face of this collision, the Atrato-Tutela, furthering its preceding
case-law, bridged these worlds: Through a generous process of judicial de-reification or vivification,
reinterpreted (supra)legal notions under a biocultural approach supported on science-based
arguments.

The biocultural approach was underpinned in the exaltation of cultural diversity as planetary
immaterial heritage dependent on biological diversity, and an essential element for Nature’s
preservation -an understanding present in T-380/1993 and T-652/1998. The exaltation of ancestral
means of production contrasts with the hegemonic pursue towards a globalization of standard social
values functional to market values:"*¢ There, the legal edifice was re-shaped to express the cosmovisions
of the alterity, rather than holding a classical formalistic/legalistic approach."*” The Court revendicated

144 Atrato Tutela, 24, 53-54, 60, 63, 72-76, 80.

145 Thid, 61. Notice that under the hegemonic world(view), for example, when defining areas of potential land
investment, maps displaying ‘available’ land disregard the people already present in these areas. Andreas Exner
and others, 'Constructing landscapes of value: Capitalist investment for the acquisition of marginal or unused
land—The case of Tanzania' (2015) 42 Land Use Policy 652 660-661.

146 This topic is further discussed in Chapter VIIL

147T-380/1993, 14; reiterated in T-652/1998.
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the alterity, treasured its worldviews, and conferred preferential treatment to the communities over
economic motors.#8

The exaltation of biological and cultural diversity, which translates into an endeavor to protect
its integrity, contrasts with hegemonic practices of homogenization, marginalization and
extermination of the alterity*° In T-652/1998, this integrity presupposed the communities’ right to
participate in decision-making processes relating to economic activities affecting them, an
empowerment statement that would be reflected in the Atrato-Tutela’s institutional setup for legal
representation and policymaking.™

The endeavor to give voice to the alterity was also underpinned in the Court’s acknowledgement
of the historical debt of society with the otherness, which the Court undertook to offset by putting the
legal and institutional machinery at its service:"!

> T-380/1993: Ordered to implement programs and legal actions to redress the damage
inflicted to the ecosystem and the petitioners.

» T-652/1998: Established minimum thresholds of indemnification and compensation for
the caused and expected environmental and ethnical harm.

In the Atrato-Tutela, the Court intended to achieve material equality of the alterity, pursuant to
constitutional principles informing the notion of the Social Rule of Law:>? solidarity,> distributive
justice® and prevalence of general interests and general well-being" over particular interests,”® which
embody a reasoning sympathetic with those traditionally left behind/outside by the hegemonic
world(view), hence contrasting with the mainstream attitude of disregard, scorn or underappreciation
towards the alterity.>”

The Atrato-Tutela’s ultimate expression of this embracement towards the otherness, contrasting
orthodox practices of reification and restrictive demarcation of legal boundaries in adjudication, was
two-fold: (i) It granted rights to non-petitioners: the ecosystem -through the river’s legal personhood,

148 7-342/1994,2,17.

149 Practices of homogenization, marginalization and extermination were particularly evident in T-342/1994, a
tutela dealing with threats to the integrity of the Nukak-Maku people, who had been subjected to evangelization,
suffered very precarious health conditions, and saw their community dismember. See T-342/1994, 2, 16.

150 Atrato Tutela, 90-92, referring to SU-039/1997, and reiterated in T-769/2009, 35. Other relevant precedents on
this matter are, i.a.: C-366/2011, C-123/2014, T-766/2015, C-035/2016, C-221/2016.

Bl See for example, T-188/1993, 7-8.

152 Equality understood primarily to ensure social justice and inclusion of the alterity, under the notion of Social
Rule of Law discussed in Chapter VIII, and pursuant to (supra)legal provisions relating to the right to equal
treatment. Atrato Tutela, 27-39.

133 1bid, 30-32, 35-38. “The principle of solidarity, as one of the basic pillars of the Colombian Social Rule of Law
[..] constitutes a community of interests, feelings and aspirations from which mutual support and shared
responsibilities emanate in order to fulfil the goals intended: the satisfaction of individual and collective needs.” Thid, 35-
36. Other precedents dealing with this principle are, e.g.: T-550/1994, C-239/1997, T-209/1999, T-434/2002 and
C-188/2006.

154 Thid, 32.

15 The principle of well-being in the Atrato-Tutela, closely related to the notion of human dignity, derives from
the European model of welfare state and includes different dimensions, particularly material, physical,
psychological and spiritual conditions to live, individual well-being and collective welfare. Ibid, 26, 30-41, 48, 65,
i.a. It is worth noting that satisfaction of the most basic needs fall under the notion of minimo vital, that is, the
minimum conditions necessary to have a decent life. For further references on this notion, see i.a. T-015/1995, SU-
995/1999, T-211/2011 and T-511/2011.

156 This prevalence operates save when superior fundamental rights are at stake. Ibid, 36-37.

B7German Castro Caycedo, Colombia Amarga (Bitter Colombia) (Editorial Planeta Colombiana S.A. 1986. 10th Ed.
June 2001) 66.
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representation and stipulation of other rights- and other victims of the same violations of rights -
through inter comunis effects for the judgement,®® contrary to the typical inter partes effects. (ii) It
performed functions typically reserved to the executive and legislative branches, trying to fill-in and
correct their governance gaps and omissions, retaining permanent jurisdiction over the case, and
following-up compliance through periodic reporting.

Moreover, the Court recognized the importance of territory to crystalize the communities’
integrity and diversity, understanding territory beyond the classical geographical limitations of
hegemonic notions.!®® Notably, in the Atrato-Tutela, the Court declared: “These communities have
made of the Atrato River Basin not just their territory, but the space to reproduce life and recreate
culture” ! This understanding encompassed the character of fundamental right vested into territory of
tribal communities under Colombian constitutional law, in turn linked to their evolving right to
collective property:'®>

» T-380/1993: The content and scope of protection for the right to collective property was
operationalized through the community’s legal personhood and representation or their
reserves.'®?

» T-652/1998: Collective property was viewed as a fundamental right, facilitating its
defense via tutela for all future cases brought to court.!s*

» Atrato-Tutela: The basin was considered common heritage of humankind, given the
planetary and universal importance of its mega-diversity, with its own personhood and
representation.

Because the tutela track is only available if a fundamental right is at stake, the Constitutional
Court since its inception has faded the boundaries between first, second and third generation rights (a
categorization engrained in hegemonic legal orders), by progressively reinterpreting some non-first-
generation rights as fundamental, and viewing different rights as an interconnected ensemble without
which (legal) persons may not thrive. However, some of these rights have been deemed fundamental
only with respect to certain persons or groups,'® i.e. cultural rights have been considered fundamental
with regards to ethnic communities.'® Although the Atrato-Tutela extensively elaborated on the
interconnectedness between a wide array of rights, further extension of these boundaries to other
living communities is yet to be developed.

Finally, in the three judgements, supranational legal instruments and principles (especially those
protecting the environment and minority rights) increasingly became engrained and harmonized with
domestic law. In the Atrato-Tutela, the so-called domestic notion of the “Constitutional Block™¢”

158 Atrato Tutela, 111-112.

159 1Tbid, 162.

160 Thid 76-77, citing SU-383/2003; “For ethnic communities, territory is not for one individual - as it is understood
under the classical notion of private law - but for the entire human group inhabiting therein, and in that sense
territory embeds an eminently collective character.” Ibid, 147-148.

161 Thid 8. Notice that redefining the notion of territory also deconstructs hegemonic narratives of development;
ie. ibid, 148-149.

162 For example, C-1051/2012, 134, 147.

163°T-380/1993, 16.

164 T-652/1998, 1.

165T-380/1993, 14.

166 Atrato Tutela 79, citing C-639/2009. Moreover, the Court noted: “[...] the advancement towards a Social Rule of
Law axiomatically implies the recognition and implementation of the so-called Economic, Social and Cultural
Rights [..] Cultural rights are universal rights inextricable to, reflected in and feeding into and from human
rights.” Ibid 80.

167 For a commentary on the notion of “Constitutional Block”, see Chapter VII below.



e

Myriam Ximena Arenas Orbegozo

served as a tool of synchronization with transnational law, as further described in the following
chapter.

FROM THE COURT’S ASSESSMENT OF THE NATIONAL|
LEGAL ORDER, IT CAN BE CONCLUDED THAT WE —
SUBJECTS OF LAW, CONSIDERED ONE WITH OUR
COMMUNITIES AND ENVIRONMENTS ~ ARE JOINTLY]
ENTITLED TO A WIDE ARRAY OF INTERCONNECTED RIGHTS|
FOR THE EXERCISE OF LEGAL PERSONHOOD. THE CONTENT]
AND SCOPE OF SUCH RIGHTS HAS BEEN DYNAMICALLY]
EXPANDED THROUGH TRANSFORMATIONAL JUDGEMENTS,
FORMULATED IN VIEW OF NON-HEGEMONIC WORLDVIEW
THAT CONTRIBUTE ALTERNATIVE DISCOURSES AND VYALUES
TO REINTERPRET CORE LEGAL NOTIONS.
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SUPRA-NATIONAL LEGAL LANDSCAPE

— THE

WORLD OF TRANSNATIONAL DISCOURSES

The following charts summarize the role of international instruments in the cases at hand:

A. MAIN SUPRA-NATIONAL CONSIDERATIONS IN T-380/ 1993

Atrato-Tutela G T-652/1998 Ed T-380/1993 [&

ILO Conv.
(ratified by Act
21/1991)

[l Rights of ethnic [l
communities

B Righttoa healthy [l Rio Decl. (Art. S
environment 22)

Right to special
protection by the State
Right to a territory, to
collective property and to
cultural identity, which
are threatened by the
devastation of forests in
indigenous lands, putting

at risk the community's
traditional models of
production

Indigenous and local
communities play a
fundamental role in the

preservation of the
environment thanks to
their traditional
knowledge and practices

States shall acknowledge
and support the identity,
culture and interests of
indigenous and local
communities

States shall ensure that
indigenous and local
communities have
effective participation in
the realization of
sustainable development

States shall establish protected areas and
promote the protection of ecosystems
(understood as dynamic communities of
vegetables, animals and microorganisms
interacting with the environment)
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B. MAIN SUPRA-NATIONAL CONSIDERATIONS IN T-652/ 1998

T-652/1992

Rights of
indigenous
peoples

il |LO Conv. (ratified byl
Act 21/1991)

Recognition: The
Politics of
Recognition (Ch
Taylor and others in

= Multiculturalism and
the Politics of
Recognition'
(Princeton University,
Press 1992)

Fundamental right to
collective property off
territory, because
the territory
provides all means o
subsistence and also
because of the
profound
relationship of the
communities with
their territories
under their religion
and cosmovisions

Right to free, prior
and informed
consultation and
consent as an
expression of the
community's
fundamental right to
participate in the
decisions that affect
their territories and
their cultural, social
and economic values

Right to participate
in the use,
management and
conservation of
natural resources
laying the their
territories

Cultural identity and
autonomy depend
on the realization of
the right to the
community's
territory

This right is founded
on the principle of
ethnic and cultural

diversity

This right is
materialized through
the right to legal
personhood that
enables the
establishment of
indigenous reserves
governed by
indigenous groups

Indigenous
communities have
the right to
participate in the

e design, execution

and evaluation of
plans and programs
of development that

may affect them

Right to participate
in the benefits
obtained from

exploration and
exploitation of
natural resources
laying in their
territories

Right to receive an
equitable
indemnification for
any damage arising
out of the
exploration and
exploitation of
natural resources
laying in their
territories

Indigenous peoples have been historically
subjected to territorial pressure and under-
appreciation
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Supra-national
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C. MAIN SUPRA-NATIONAL CONSIDERATIONS IN THE ATRATO-

Principle of prevention: Stockholm Decl. (principles 6, 7, 15, 18 and 24), World Charter for Nature, Rio Decl. (principle 11), London Conv. 1933 (Art. 12(2) and
Protocol, para 1), OILPOL (preamble), High Seas Conv. (Art. 25), CLC Art..1(7), Oslo Conv. (Art. 1), Marine Dumping Conv. (Art. 1), MARPOL (Art. 1(1)), CBD
(preamble and Art. 1), Chemicals Conv. (Art. 1) and Treaty of Rome (Art. 174)

protect the right to hea

Requires State's early regulatory, administrative and other measures to avoid or reduce environmental damage
regardless of the consequences caused in other countries

Responds to technical and scientific uncertainties on environmental affairs considering the incommesurability of

certain polluting agents, lack of adequate measurement systems or dissipation of damage over time

Right to a healthy environment:
Stockholm Decl., World Charter for
Nature, and Rio Decl. (which links this

iah el atadl Ch IV.A of IACHR annual Report 2015, IACHR Report on Ecuador and Bolivia, and IACtHR case-law (Yakye Axa v
right to sustainable development) Paraguay, Sawhoyamaxa v Paraguay, Xdkmok Kasek v Paraguay, Saramaka v Surinam, Mayagna v Nicaragua)
Mar del Plata Action Plan, Dublin Principles, Rio Decl. (urging to preserve the hydrological, biological and chemical
Agenda for Sustainable Development, UN Res. 64/292, and OHCHR General Comment 15 (declaring water as a
human right indispensable for the exercise of other rights, for an adequate standard of living, for reducing

functions of ecosystems and to adapt human activities to nature's boundaries), ICDP Programme of Action, 2030
mortality and morbidity, and for fulfilment of basic needs)

Fundamental right to food (security):
Systematic interpretation: UDHR (Art.
25), ICESCR (Art. 11.1), CEDAW
(preamble), CRC (Arts. 6 and 24), CRDP
o (Art. 28), Protocol of San Salvador (Art.
12); and exegetic interpretation:
UDEHM, WDN, Rome Decl., WFS,
CESCR General Comment 12, Res.
2004/19, and 2004 FAO VG

The right to water can be inferred under a systematic intepretation of other rights, e.g. under ACHR (life, human
dignity), the Protocol of San Salvador (education, health, food, healthy environment, and essential public services)
and other instruments (on cultural identity)

Highlights the role of ethnic and tribal communities in biodiversity conservation

Enshrines sustainable use of biodiversity, and fair and equitable participation of communities in benefits derived
from biodiversity R&D

Biological Diversity: CBD (ratified by
Act 165/1994), Cartagena Protocol
(adopted by Act 740/2002) and Nagoya
Protocol), which have a biocultural
approach by recogninsing biological
diversity in relation to the peoples
interacting with it

Allows for Biocultural Community Protocols containing legal and administrative measures to defend ethnic rights
to biodiversity against third party development projects, by promoting strategic dialogue between different actors

Heritage of humanity: Colombia has
been recognized by the international
community as a "mega-biodiverse"
= country, holding invaluable natural
heritage for the planet, which
demands special protection with

Convention for the Safeguarding of the Intangible Cultural Heritage, ratified by Act 1037/2006, which protects oral
traditions, languages, social customs, rituals, knowledge on nature, i.a., which are linked to biocultural rights

universal responsibility

American Decl. on the Rights of Indigenous Peoples: Rights to self-identity, self-determination, autonomy, self-
Cultural diversity and right to take part| government, protection of identity and integrity, i.a., which include biocultural rights
in cultural life: UDCD, General
Comment 21 (full promotion and
respect of cultural rights are essential
for human dignity and for social
interactions in a diverse and
multicultural world, entailing the right
to participate, access and contribute to
cultural development in an equitable
and non-discriminatory way)

IACHR Doc. 56/09: access to ancestral lands (and to use and enjoy the natural resources laying therein), is directly
linked to these communities' right to access food and water; and Res. A/65/264

Mayagna v Nicaragua: "[...] the Community has a tradition contrary to the privatization and the commercialization

and sale (or rent) of natural resources (and their exploitation). The communal concept of the land - including land
a5 a spiritual place - and its natural resources, form part of their customary law; their link with the territory, even if
not written, integrates their day-to-day life, and the right to communal property itself has a cultural dimension. [...

Tlhe habitat forms an integral part of their culture, transmitted from generation to generation"

_ Applicable to afrodescendant and ethnic
— I of indigenous and tribal peoples communities

(ILO Conv. 169, ratified by Act 21/1991), which has a

biocultural approach by recognizing the special link Legal mechanisms of judicial protection must be
between the ways of living of ethnic and tribal available directly or through a representative

communities with territories and natural resources

States must respect spiritual link of peoples with
lands and territories (Art. 13)

Laws on dangerous substances:
CLRTAP, POP, Basel Conv., OSPAR

Respect for traditional knowledge, cultures and
practices in order to contribute to sustainable
development and to fair environmental

ement

| Emphasis on ethnic control of territories and
resources

Conv., Rotterdam Conv., Helsinki
Conv., Minamata Conv., Alluvial God
Exploitation report

RIP (adopted by Colombia with reservations)
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The charts show that international human rights and environmental instruments played a
more preponderant role in the Atrato-Tutela’s substantiation compared to the other two judgements.
In the Atrato-Tutela, they fed into the domestic legal order by judicial interpretation, or -where
possible- in light of the paramount mandate referred to as the “Constitutional Block”. Consequently,
international instruments were deemed embedded in the so-called “Ecological Constitution” and
“Cultural Constitution”. Moreover, there, the international principles of precaution and prevention
enabled a more robust case to afford protection. This way, the domestic legal order was shaped in
harmony with international environmental and human rights law.168

1. THE CONSTITUTIONAL BLOCK

The notion of “Constitutional Block” (Bloque de Constitucionalidad) sheds light onto the entire
domestic legal order, and must be kept in sight to dimension the scope and content of the rules and
principles dealt with throughout this work. By virtue of article 93 CP, the Constitutional Block is a
supra-legal'® order where “international treaties and agreements ratified by Congress, which
acknowledge human rights and which prohibit limitation of these rights in states of emergency, prevail
in the domestic legal order. The rights and obligations enshrined in the Constitutional Charter are to
be interpreted according to the human rights treaties ratified by Colombia [...].”"° Fundamental rights
falling under the Constitutional Block are directly enforceable and subject to the expedite judicial
redress provided by the tutela track. This Block includes first, second and third generation rights that
may be deemed fundamental, even if they are enshrined in other legal sub-fields, such as environmental
law treaties.'"!

2. THE ECOLOGICAL CONSTITUTION

The “Ecological Constitution™ is a catalogue of 34 constitutional provisions influenced by
the international development of the right to a healthy environment constitutionalized around the
world.I?

In view of the green legal toolkit provided by the Ecological Constitution, following assessment
of the evidence, and applying a systematic and teleological interpretation of numerous (international)

168 For example, in harmony with Act 99/1993, the Rio Decl. is central for the judgement, under the basis that the
country’s social and economic development shall be oriented by the contents of the Rio Decl. Atrato Tutela, 107.
169 The term ‘supra-legal’ here denotes all provisions that are above the statutory level of the legal order: that is,
the Constitution and the treaties contained in the Constitutional Block.

170 Furthermore, Art. 94 CP states: “The enunciation of the rights and safeguards contained in the Constitution
and in international treaties in force shall not be interpreted as to prevent the application of others that may not
be expressly stated (t)herein but that are inherent to the human person.”

71 Atrato Tutela, 29 n 110.

172 The precedents cited by the Atrato Tutela on the “Green”, “Ecological” or “Environmental Constitution” and
the fundamental character of the right to a healthy environment, are: T-411/1992, T-415/1992, T-536/1992, T-
570/1992, T-092/1993, C-519/1994, C-401/1995, C-126/1998, C-200/1999, C-431/2000, C-432/2000, C-431/2000,
C-671/2001, C-293/2002, C-339/2002, T-760/2007, C-486/2009, C-595/2010, C-632/2011, T-282/2012, C-123/2014,
T-080/2015, C-449/2015, T-606/2015, C-035/2016, and C-298/2016. See also, C-666/2010 (on animal cruelty). In a
former judgement serving as a source in the Atrato-Tutela, the Court had noted that: “[...] the Constitutional
Assembly considered that: “Environmental protection is one of the goals of the Modern State; all structure of the
State must, therefore, be guided by this goal, and must advance its realization. The environmental crisis is,
likewise, a crisis of the civilization that reorganizes the way in which the relationships between people must be
understood. Social injustices are translated into environmental disbalances which in turn reproduce the
conditions of misery”.” T-431/2000, 12, citing T-254/1993, 16-17, which in turn was based on the Constitutional
Gazette 46 containing the deliberations held by the Constitutional Assembly when drafting Colombia’s Carta
Magna, 4-6.

173 Atrato Tutela 41-42.
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instruments, the Atrato-Tutela concluded that the environmental damage threatens one of the Planet’s
most important life sanctuaries.'™

3. THE CULTURAL CONSTITUTION

Developed by case-law, the ‘Cultural Constitution” (a notion closely related to the ‘Ecological
Constitution’ in the Atrato-Tutela), incorporates the idea that cultural heritage is a value that
overflows territorial and time limitations and as such expresses and forms human identities.'”

Given the interrelatedness between the Cultural and the Ecological Constitution when dealing
with tribal rights, throughout the case-law preceding the Atrato-Tutela, the Court has underscored
that environmental degradation threatens the continuation and reproduction of ancestral traditions
and cultures, as well as the habitats and natural resources with which cultural identity is edified,
developed and consolidated.” In T-380/1993, for example, the Court stated: “The importance of the
tropical forest -the World’s lungs- for human survival, contrasts with its fragility”, and recalled the
crucial role played by traditional knowledge and practices of indigenous and other local communities
for environmental preservation and sustainable development, particularly under the Rio Declaration
(Art. 22).178

By placing cultural diversity in dialogue with transnational legal narratives, the ways of living
and thinking embodied in the day-to-day traditions of peoples were seen as part of the heritage of
humanity that society must preserve.”” International instruments on indigenous and tribal rights and
on cultural heritage,'® as part of the Constitutional Block but also as expressions of supranational
efforts to defend the dlterity, served to construct and apply the constitutional mandate of cultural
integrity and diversity in the Atrato-Tutela.

4. PRECAUTION AND PREVENTION
Historically, the precautionary principle has been applied by the Court against environmental

and/or health threats, under the understanding that activities posing a serious and irreversible danger
to the environment must be ceased even if absolute scientific certainty is lacking.!® In order to protect

174 Tbid 140-141, 145.

175 The «Cultural Constitution » is a notion developed based on T-428/1992, C-027/1993 (which declared that the
Concordat between Colombia and the Holy See was ‘integrationist and homogenizing’. Ibid, 57), T-188/1993, T-
257/1993, T-380/1993, C-058/1994, T-342/1994, C-519/1994, C-139/1996, T-349/1996, T-496/1996, SU-039/1997, T~
523/1997, SU-510/1998, T-652/1998, T-552/2003, C-742/2006, T-955/2003, C-639/2009, C-434/2010, T-129/2011
and T-256/2015.

176 Thid, 80.

177 1bid, 78, 139.

178 T-380/1993, 16.

179 Atrato Tutela, 79 para 6.10.

180 E.g. the American Decl. on the Rights of Indigenous Peoples and the Conv. for the Safeguarding of the
Intangible Cultural Heritage.

181 C-293/2002, C-339/2002, T-1077/2012, C-071/2003, C-988/2004, C-595/2010, T-104/2012, T-1077/2012, T-
397/2014, C-672/2014, T-080/2015, C-449/2015 and Consejo de Estado’s judgement 25000-23-27-000-2001-
90479-01(AP), i.a. are the main precedents relating to the precautionary principle. Pursuant to T-080/2015, a
source judgment in the Atrato-Tutela, the burden of proof falls on the agent potentially carrying out the
suspicious activity, and the principle is applied in order to “[...] respond to the technical and scientific uncertainty
surrounding environmental phenomena due to the incommensurability of pollutant factors, the lack of
appropriate systems of assessment or when damage fades over time. [...] Contrary to the theory of certain and
verifiable damage, in force since Roman times, precaution operates against risk of expansion and delay [...] The
Court has no doubt that there has been occurring a change of paradigm over time that has led to a re-dimensioning
of the principles guiding environmental protection, strengthened and applied more rigorously under the
ultimate criterium of in dubio pro ambiente or in dubio pro natura, pursuant to which, facing a conflict
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the petitioners and the environment where illegal mining was taking place, and considering the
technical limitations to fully convey the extension and intensity of damage (to be) caused, the Atrato-
Tutela subordinated mining to the precautionary principle.®2

The Atrato-Tutela also applied the principle of prevention, which requires that States avoid or
reduce environmental damage by adopting early measures instead of applying remedial actions after
harm has occurred or increases.!®

e Pursuant to international legal instruments, the State must (i) protect the identity, culture and interests of
local and indigenous communities, whose traditional knowledge and practices contribute to development
and to environmental protection; and (ii) protect ecosystems (understood as dynamic communities of

T-380/1993 plants, animals and microorganisms interacting as functional units in non-living environments).

 Reiterating T-380/1993, the right to collective property of indigenous territories, recognized by international
treaties ratified by Congress, is a precondition for the exercise of other rights, insofar as these territories are
an integral part of aboriginal cosmovisions and culture.

T-652/1998

eIn view of the international instruments of environmental law and human rights law embedded into the
Constitutional Block, and in application of the internationally recognized principles of precaution and
prevention, the Atrato River Basin and the communities inhabiting therein are to be protected in light of
their international relevance as common heritage of humankind. In contrast with T-380/1993, here, the life
Atrato-Tutela of ecos.ystems was not conceived of only in rfespe;t of pIantcs, animals and microorganisms, but integrally
emboding waters and all other elements contained in the basin.

Graphic 10. Highlights of international considerations.

between principles and rights, authorities shall favor the interpretation that is more consistent with the
protection and enjoyment of a healthy environment above other considerations that otherwise may suspend, limit
or restrict such protection and enjoyment.” Atrato Tutela, 107-110 (citations omitted). According to case-law, this
principle applies when the following cumulative conditions are met: “(1) There is a danger of damage; (2) Such
damage is serious and irreversible, (3) There is a principle of scientific certainty, even if such certainty is not
absolute; (4) The authority’s decision is aimed at avoiding environmental degradation; and (5) The decision is
motivated, is exceptional and is subject to potential judicial review.” C-293/2002, 16-17. In this regard, the Atrato
Tutela stated: “[...] the solution that avoids damage must prevail over such that may allow it. This principle has
been conceived not only to protect the right to [a healthy| environment but also in the event of threat to the right
to health [...] When there is reasonable doubt on whether illegal mining activities affect people’s health or nature,
as it has been examined in the case at issue, measures shall be taken to anticipate and avoid any harm, and if harm
has been caused, compensatory measures must be undertaken. Considering the evidence of potential negative
effects of mercury and other toxic substances used in illegal mining in the Atrato River Basin, which can endanger
not only the communities but the entire environment, even though there is no scientific certainty thereof, the
Court considers that all conditions are fulfilled to apply the principle of precaution for environmental matters
and to protect the right to health of persons. | ... S|imply said, the precautionary principle implies that, in the
event of scientific uncertainty, the right to a healthy environment, connected to the right to life, must be protected
[..] In concrete, the application of the precautionary principle in this case shall have the following objectives: (i)
prohibit the use of toxic substances like mercury in mining, whether legal or illegal; and (ii) declare the Atrato
River as a subject of rights, which implies its protection, conservation, maintenance and, where applicable,
restoration |[...]” ibid, 139-140 (citations omitted, emphasis added).

182 Thid, 139.

183 1bid 105.
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5. LEGAL PERSONHOOD AND THE SUPRANATIONAL LEGAL
ORDER

In T-380/1993, international treaties on the protection of biodiversity, and international laws
on the rights of indigenous peoples, served to highlight the interdependence between healthy
ecosystems and the biological and cultural survival of indigenous groups, insofar as they mutually
contribute to the preservation of one another. For their protection, the Court established that
indigenous communities are entitled to legal personhood.!® T-652/1998 advanced this understanding
by establishing that, pursuant to the ILO Conv. 169, the existence of these groups presupposed the
effective exercise of their right to collective property of territories, in turn secured though the right to
establish indigenous reserves (which are collective legal entities).

In the Atrato-Tutela, the enormous body of national provisions feeding into the scope and
content of legal entitlements was complemented by a numerous catalogue of international instruments
elaborating on the interconnection between the right to life and other rights like water, food or
culture.'™ Given that the existence of a person in biological and cultural terms in the legal realm is
translated into the capacity to enjoy legal entitlements, this catalogue made a more robust case for
granting rights to humans and non-humans inhabiting the river basin, once their collective personhood
was laid out understanding them as collective subjects embedding the world’s heritage. There, legal
personhood was not just a category of national law, but a living system of global relevance, whose
existence was operationalized through a broad range of complementary legal guarantees for humans
and non-humans, the content of which fed from international frameworks: Besides the vast catalogue
of international laws envisaged in the ruling, the recognition of rights to non-human elements of Nature
in other jurisdictions (particularly in Ecuador, Bolivia and New Zealand), also served to strengthen the
case to do likewise for the benefit of the Atrato River Basin,'® an approach that would be supported
by international discourses on biocultural rights. Remarkably, in view of the planetary relevance of the
mega-biodiversity of the region, the basin’s governance mechanisms devised in the Atrato-Tutela
contemplated the permanent participation of the international community (i) as counselor to the
Commission of Stewards; (ii) as technical support to decontamination programs; and (iii) as members
of the Board of Experts, responsible to advise State agencies on the ruling’s compliance, and with power
to supervise the Commission of Stewards.!®

Core international dimension of legal personhood in the Atrato-Tutela.

184 T-380/1993, 16. This understanding is specifically based on the CBD and Art. 22 of the Rio Decl.

185 Atrato Tutela, 55, 72. See also, Craig M Kauffman and Pamela L Martin, 'When Rivers Have Rights: Case
Comparisons of New Zealand, Colombia, and India’ (International Studies Association Annual Conference).

186 Atrato Tutela, 47.

187 Thid, 159-167.
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6. WHO ARE WE AFTER WORLDS COLLIDE BEYOND NATIONAL
BORDERS?

Severe social and ecological damage on the ground met in court science and the international
body of environmental and human rights law, while the constitutional judge encountered the
narratives of the peoples inhabiting the basin and the biocultural rights approach -heavily inspired by
the work of Sanjay Kabir Bavikatte.® From there, the Atrato-Tutela re-dimensioned the
interconnected transnational character of the domestic framework provided by the Cultural and the
Ecological Constitution. As a result, entitlements enabling the survival of legal persons became more
comprehensive and overflew the boundaries of classical adjudication by reinterpreting legal
personhood of humans and not-humans not only for the benefit of the petitioners and the responsibility
of the respondents, but for the benefit, with the collaboration of, and under the co-responsibility of the
international community, which had not been a party to the case.

The Court’s green legal toolkit of the Ecological Constitution, which also contains
international treaties enshrining human rights, broadened the content of constitutional protection of
legal persons by creating bridges with the international legal order and with different sub-fields of
international law (such as chemical regulations), indirectly bridging with other sciences too (like the
natural sciences underlying environmental laws), enabling the protection of nature’s health as a
function of the effective realization of this toolkit. The Ecological Constitution, conceived of in terms
of complementarity with the Cultural Constitution, resulted in the basin’s legal personhood and an
exhaustive compendium of preconditions to fulfil the rights vested into legal persons.

188 Interview with Felipe Clavijo-Ospina, former law clerk at the Constitutional Court of Colombia (video-call
conversation, 17 February 2019).
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VIIl. POLITICAL AND SOCIO-ECONOMIC LANDSCAPE—
THE WORLD OF SOCIETAL PROJECTS

Now it is time to start taking the first actions to effectively protect the planet and its resources
before it is too late or damage is irreversible,
not only for future generations but for the entirety of the human species.'s

Granting rights to nature can be interpreted as a decolonizing effort to resist anthropocentric
and predatory economic and political features of the cultural hegemony embedded in mainstream
legal institutions.” The following pages explore such dimension of legal transformation:

189 Atrato Tutela, 143.

19 «Tt is often observed that economic globalization tends to favor cultural products and models of wealthier
countries, resulting in the standardization of cultural expressions of poorer or smaller countries. The World
Trade Organization (WTO) and international trade agreements concluded under its auspices have been
criticized for undermining the ability of governments to maintain policies aimed at sustaining national cultural
industries and creation.” Robert McCorquodale, 'Group Rights' in Daniel Moeckli and others (eds), International
Human Rights Law (International Human Rights Law, Third edn, Oxford University Press 2018) 284.

191 Alberto Acosta, referring to Nature’s rights as an expression of the Good-Living philosophy, stated that “[...] it
rejects the vision that intends to drive us through the path of perpetual accumulation of material goods as a
symbol of development and progress; a path that leads to the auto-destruction of humanity.. We finally
understand that we are compelled, on the one hand, to seek choices of dignified and sustainable life that do not
represent the caricatured reedition of the Western life style, and, on the other hand, also to reject structures
marked by a massive social and environmental inequity. We must resolve the existing disbalances and, especially,
incorporate sufficiency criteria instead of trying to maintain, at the expense of most of the population and Nature
itself, the logics of efficiency understood as the increasingly accelerated material accumulation that benefits a
reduced segment of people. [..]| We are aware that these new school of legal thinking is not exempted of conflict.
[.] In any event, someday, not far away, the Universal Declaration of Nature’s Rights will be crystalized as an
inseparable complement of Human Rights.” Alberto Acosta, 'Derechos de la Naturaleza y Buen Vivir: Ecos de la
Constitucion de Montecristi' (2009) 25 Pensamiento Juridico 21 23-24. See also, Sergio Miranda Hayes,
Decolonization in the Constitutional System: Indigenous Rights and Legal Pluralism, a Comparative Study between Bolivid,
Colombia, and Ecuador
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A. MAIN SOCIETAL CONSIDERATIONS IN T-380/ 1993

T-380/1993

Cultural, social and
economic integrity of
T-652/1998 M. indigenous peoples
prevails over the
exploitation of natural
resources (Arts. 80
and 330 CP)

Atrato-
Tutela

Economic
approach

Socio-
political
approach

Economic and
environmental choices
are subordinated to
the content and scope
of principles relating to
the protection of
heritage, ethnic and
cultural diversity,
democracy and
pluralism

Economic
activities are
subject to and
must be
B compatible with
environmental
and human rights
protection (SU-
039/1997)

Environmental and
sanitary rules are to
limit economic freedom
as to protect public
health and quality of life

Economic activities
must perform social and
ecological functions

Indigenous ways of living generate minor surplus and are efficient only
under low human concentrations but have an essential ecological

function

The Constitution does not endorse only the capitalist economic
paradigm but protects other economic models, pursuant to the
principle of cultural diversity

Environmental destruction is caused by profit-focused activities favored
by the authorities' negligence

Ethnic and cultural diversity are preconditions for a democratic,
partipatory and pluralistic political system

raditional knowledge and practices of local and indigenous communities|
have an essential role for environmental protection and sustainable

development
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B. MAIN SOCIETAL CONSIDERATIONS IN T-652/ 1998

Victims will only be able to survive by joining the market economy and renouncing to the natural

diversity of nutritional options and economic activities available before, whcih undermine
cultural and ethic diversity

Exploitation of natural resources must be balanced against, and must not undermine, the ethnic,
d cultural, social and economic identity and integrity of tribal peoples (T-342/1994, based on Arts.

7,72, 329 CP; and SU-039/1997 based on Arts. 80 and 330 CP)
Fundamental principle of ethnic

and cultural diversity Hunting, fishing and shifting cultivation will need to be replaced by harvesting, but harvestin
d limited by land availability (especially because nearby areas are classified as natural parks), whi

violates cultural and ethnic diversity

The democratic, participatory and pluralistic character of the nation is crystallized through ethnic
and cultural diversity (T-188/1993, based on Arts. 63, 171, 176, 246, 329, 330 CP)

Moving fish before filling the reservoir would have been cheaper than the future repopulation
with native fish species needed to compensate the environmental damage caused

ishing became impro ive and will not be possible at least for a decade; cultivation
hunting are seriously hampered, affecting the communities living in these areas

Irregular environmental permits issued with Affected communities must receive alimony
the omission of prior consultation of people guaranteeing minimum conditions of life for at
affected violated fundamental rights and least 15 years.
caused irreversible harm. The communities
. have the right to have their integrity An agreement must be reached on prevention of
i Economic il secured and to be indemnified in the future impacts and mitigation of current and
Bl PrEamisHmitEateEnd amount necessary to guarantee physical previsible impacts

compensate their impact and survival for a time allowing adjustment to . .
= ffect p the cultural, social and economic changes Project must‘f{nance the for.ced rler.JIlacement of
— forced by the projects traditional economic activities

National authorities and private agents involved in the hydroelectrical project must abstain from
meddling in the community's affairs and must instead continue the ethnic development programs
promised to the communities until these projects are modified in mutual consultation with the
communities

Indigenous peoples must benefit
(also financially) from the

exploitation of natural resources
in their territories

The petitioners are prevented from hunting and

gathering fruits, and they cannot have an agricultural
economy because law prohibits agriculture in

national parks; they have almost no economic choice

of survival, being under risk of forced disappearance

The project forced a definitive and fast
change from a subsistence economy of
low environmental impact to an

agricultural economy of high
. - " J- environmental impact and less The petitioners's subsistence will barely be viable. By
R Right to minimum conditions of productivity joining the market economy, the victims have to
renounce to a diverse range of products available for
food intake and economic purposes

life (minimo vital)

Municipal authorities must enroll the members of the community in the national health care
system, provide medical assistance, and supply prescribed medication free of charge to the poorest
and most vulnerable persons (C-282/1995, C-183/1997, T-248/1997 and C-054/1998, based on Act

100/1993)
o Right to heal
Previsible health risks known in similar projets must be incorp

ted into the consultation process
communities and must be assessed by (environmental) authorities

National authorities must enable registration of traditional political structures and
Embera-Katio peoples have descentralized authorities reflecting the community's independent choice and only for the specific
systems of power but were forced to unify and and explicit affairs, within the specific powers, and for the definite period actually
adopt forms of representation characteristic of designated by the communities
the mestizo society
Unification of authorities can only occur at the communities' discretion

Centralization left some communities outside of
the consultation and decision-making processes,!
and deprived them from financial resources i ities arbitrarily divided the territory, generating conflicts between the
Socio- needed to supply basic services two newly created divisions
political
approach

Non-indigenous authorities and private agents meddled in the communities' political
life by imposing forms of governance, electoral census and voting, and by conducting
selective registration of representatives

Centralization fostered conflict among
gcommunities that were at the mercy of meddling]
by the new cabildo's white advisors

National authorities shall be limited to register the communities' autonomous
political choices and decisions. authorities must refrain from intervening (save when a|
constitutional value superior to the constitutional principle of ethnic and cultural
diversity is at peril (T-254/1994 based on Arts. 246 and 330 CP)

Access to financial resources for indigenous
reserves was conditioned to registration and
certification of centralized indigenuos cabildos

Obstacles to autonomous or effective political organization of communities increased vulnerability of peoples against colonists and other
private agents

The filling of the reservoir is suspended until the consortium undertaking the project fulfills all requirements imposed by the
Atratlo- . environmental authority, all mandates in the judgement are complied with, and the covenants made in the context of a free, prior and
Tutela informed consultation and dispute resolution processes are implemented
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C. MAIN SOCIETAL CONSIDERATIONS IN THE ATRATO-TUTELA

Principle of solidarity to achieve general welfare: fulfilling General interest must be proportionately
basic needs of marginalized peoples is everyone's duty in limited if fundamental rights of particular
order to overcome the highly unequal and fragmented interests are violated; fulfilling fundamental
structures of society and territorial organizations rights strenghtens general interests

spired in John Rawls)

Economic
approach

Human dignity: Presuposses a certain quality of life in a material, psychological, cultural and spiritual sense (C-
040/2004, based on Art. 366 CP). eg food, education, security, decent income based on decent work, access to
health and culture, a healthy environment, and the possibility to exercise civil rights

A sustainable model of development must be guaranteed, where humans can live with dignity in a healthy

Atrato-Tutela . o _
environment free from threats by extractivist activities

How to
materialize
the
foundational
principle of
the "Social
Rule of Law",
guarantee
minimum
conditions of Material justice: Biological, historical, social and economic inequalities demand affirmative action (a

life with ~ j— differentiated favorable treatment for the weakest) to promote inclusion and participation
dignity and

general
welfare to

everyone, and S S " Ethnic communities have the right to autonomously
halt the i Principle of autonomy of territorial entities . o .
& (Art. 288 CP) ] Manage their territories pursuant to their own rules and
structural . SIS

disregard of
the State
against nature
and Chocé's
ethnic
communities?

Use and exploitation of natural resources cannot result in damage to individual or collective well-being, nor in
ad harm to biodiversity or to environmental integrity: Economic activities must be in harmony with (and not at the
expense of) nature

Principle of pluralism (Arts. 1, 5, 13, 16, 26, 27, 67, 70-72 CP)

and principle of ethnic and cultural diversity (Arts 1, 7, 11,
12, 58, 63 and 329 CP): All ethnic communities are part of
the country's identity. They are entitled to non-

S discriminatory treatment and to live under conditions of
- Itural Constitution o :
dignity and fairness

The State has the obligation to ensure that all worldviews
Socio-political can peacefully coexist [...] The State shall refrain from
approach: imposing a specific worldview or model of development

The Republic is

founded on the
pillars of satisfaction Environmental protection is not only the prime objective

of basic needs on within the SRL but also contains, essentially, the spirit that
the basis of human Ecological Constitution, founded on integral informs the entire constitutional order (T-411/1992 and T-

dignity, social justice environmental protection and sustainable 046/1999)

andEele] \{velfare, development (T-411/1992 and C-632/2011 Constitutionally, environmental protection is a social

tr::ern’g;t\icj}:\cg;ac;)fle i.a.; Arts. 8,49, 79 and 80 CP i.a.) objective, a teleological priority and a duty to ensure the
survival of present and future generations (T-254/1993

persons, the based on Art. 366 CP)
acknowledgement

fo ethnic and
cultural diversity The authorities' failure to perform their functions in the

and the protection region, despite judicial and administrative orders to do so,
of the envronment demands a structural ruling that addresses the existing
and natural complex problems leading to violation of human rights

resources (T-
406/1992, C-
1064/2001, based
onart 1 CP)

Against the State's failure to fulfil its duties, the judge is
compelled to adopt measures allowing for a holistic solution|
g based on interinstitutional coordination at different levels.
Institutional redress The ultimate goal of the constitutional judge is to realize
material justice

The serious situation before the Court derives from the
State's absense in Chocd, and requires design and
implementation of strong institutions and comprehensive
apublic policies enabling the materialization of the SRL in the
region as to guarantee minimum conditions for the
development of a life in dignity, well-being and enjoyment

of legal entitlements for everyone in Chocd
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The worlds seen in the previous chapters reflect a contrasting universe where very serious life-
threatening conditions were permanently experienced on the ground, there was scientific support
ascertaining the severity of social and environmental damage, and legal instruments were available to
halt transgressions against environmental and human rights harm but those instruments were not
being furthered nor enforced. The distance between these worlds is, at a deeper level, political: Most
State institutions (part of the hegemonic world), and the society as a whole, were not putting the legal
world into motion to tackle the environmental, humanitarian and social emergencies at issue.

Understanding that this mismatch has very deep historical roots and results from socio-
political dynamics defining how and at the service of whom effectively institutions work and resources
are allocated, throughout the years the Constitutional Court has stood as a critical voice intending to
address the underlying structures that have left the alterity behind/outside, and that have given rise to
the factual conditions leading to the proceedings. While this work centers its attention only on three
judgements, there is a vast series of examples in which the Court has played this role, some of which
are succinctly referred to herein.

In the Atrato-Tutela, following the tradition of judicial activism underpinned in former
judgements,'*? the Court raised its voice as a counterbalancing power with a narrative embedding a
strong criticism to the societal project of the hegemonic world(view) that creates the legal and political
disbalances between respondents and petitioners. There, the Court reminded the authorities that their
performance and raison d’étre are subordinated to the constitutional principle of the Social Rule of
Law (SRL)." This principle has two prime implications: First, that economic activities have social and
ecological functions; second, that constitutional provisions must be realized for the benefit of everyone
and particularly of the most vulnerable members of society.** But the Court did not stay in the realm
of criticism, it empowered the petitioners and the ecosystem to take part in discussion, policymaking
and supervision fora to halt the crises at issue.

1. FROM HEGEL’S DUALISM TO HELLER’S SOCIAL RULE OF LAW

While the axiological legal formula chosen by the Court in the Atrato Tutela for joint
protection of the environment and collective fundamental rights is that of biocultural rights,'> the
political statement is deeply rooted in the foundational principle of the SRL as the ultimate goal of
society. This ensemble is crafted to overcome the antagonisms on which classical legal and political
structures have been built at the expense of the alterity.®

192 For example, T-380/1993 criticized the hegemonic economic system and protected non-individualistic ethics
(pages 13 and 14-15, respectively). T-652/1998 reiterated the criticism to the hegemonic economic system in page
23.

193 The Constitutional Chart enshrines the principle of the SRL as follows: Art. 1, Title I (Fundamental Principles)
CP, states: “Colombia is a social rule of law, organized as a unitary decentralized republic [...]"; while Art. 334 CP
recites: “The general direction of the economy is the State’s responsibility. The State shall intervene, through
statutory mandates, in the exploitation of natural resources; the use of soil; the production, use and consumption
of goods; and in public and private services; in order to streamline the economy as to achieve at national and local
level, within a framework of fiscal sustainability, the improvement of the quality of life of the inhabitants, the
equitable distribution of opportunities and benefits of development, and the preservation of a healthy
environment. This framework of fiscal sustainability shall serve as an instrument to progressively reach the
objectives of the Social Rule of Law. In any event, social public expenses shall have priority.

The State shall especially intervene to fully employ human resources and progressively ensure that every person,
and particularly those with less income, have access to the ensemble of basic goods and services |[...|”

194 Atrato Tutela, 72. These functions derive from Art. 58 CP para 2: “Property is a social function that entails
obligations. As such, an ecological function is inherent to it.”

19 The biocultural rights approach is further explained in the next chapter.

19 Atrato Tutela 28. Departure from the Hegelian viewpoint would also have implications on the way how the legal
system related to Nature; Heinrich Boll Stiftung , La Corte Ambiental - Expresiones Ciudadanas sobre los Avances
Constitucionales, 88.
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In other words, the logics of pluralism and inclusion, under the premise of social justice,
presupposes a political design where the State (in fact, the welfare State) is the instrument for
realization of rights and as such must take positive action to materialize the SRL, particularly for the
benefit of those falling behind/outside, which emphasizes the interconnectedness of first, second and
third generations rights.1®

The Atrato-Tutela advanced the Court’s social justice premise, walking towards ecological
justice by recognizing non-human elements of Nature as right-holders. There, being the SRL an
essential aspect of the Constituent’s societal project, intended to irradiate the entire legal order,
ontologically the State is not to exist unless it, in fact, realizes the SRL*° To that end, the principles of
solidarity, democracy and diversity underpin the societal project,”® as to embrace and protect the
alterity -those traditionally excluded from effective entitlements granted to the subjects of the
hegemonic legal system.>!

2. WHO HAD BEEN LEFT BEHIND?

The decisive political background of the Atrato-Tutela is the acknowledgement that
“historically this region has been deeply marginalized since the independence from Spain [in 1810], and
since colonial times it has lacked inclusive political and administrative structures, being instead the
object of highly unregulated extractive activities”.*> The historical and institutional segregation was
evidently a situation that the Court undertook to correct.

This attitude has been pervasive in the Court’s case-law, which has acknowledged that ethnic
groups have been left behind and that the constitutional principle of ethnic and cultural diversity
entails a political aspiration to bring them along through State environmental and economic policy
choices.?®

In the depths, there underlies a criticism to the political and economic thinking that not only
has surrendered and marginalized peoples, but also has dominated and mastered nature.?®* The
essential conflict is between two economic worldviews:*® On the one hand, the life projects of
indigenous and afro-descendants; on the other hand, the extractive economic model, whether
undertaken by private actors or devised by the government in breach of legal obligations like those
relating to the communities’ free, prior and informed consent.’®® A defense of the former, as an
expression of cultural diversity results in a defense of economic models and ecological values diverging

197 Atrato Tutela, 37.

198 Thid 21-23.

199°T-406/1992, 10.

200 Art. 1 CP states: “Colombia [...] is founded on [...] the solidarity between the persons that integrate it and in
the prevalence of the general interest.” The principle of solidarity is also expressed in Arts. 48, 49, 95, 356 and
367. Similarly, the democratic principle is enunciated in the Constitutional Charter’s Preamble, in Art. 1 and in
others articles. The principle of diversity is enshrined in Arts. 7 (ethnic and cultural diversity), and 79 (ecological
and environmental diversity) CP.

201 Macpherson and Ospina, 'The Pluralism of River Rights in Aotearoa, New Zealand and Colombia', 289.

202 Atrato Tutela, 8.

203 T-380/1993, 15-16.

204 C-339/2002, 18.

205 For an account of root cause approaches, see Susan Marks, 'Human Rights and Root Causes' (2011) 74 The
Modern Law Review 57.

206 Foro Interétnico Solidaridad Choco and others, Informe sobre la Grave Crisis Humanitaria, Social, Econémica y
Ambiental en el Departamento del Choco, 2018) 3.
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from the hegemonic worldview.” Condemnation of environmental and social damage is at the same
time a condemnation of the hegemonic capitalist and anthropocentric worldview.2%

Sustainable development can be seen with its physical and economic connotations AND with
its social and cultural dimensions.?*® Outstandingly, in the Atrato-Tutela, this deconstructive effort is
not limited to bringing on board ethnic communities, but everyone alive, even non-humans.?°

In this context, at the outset, the Atrato-Tutela demarcated the constitutional problem in
function of the “repercussions that illegal mining can have on the content, scope and limitations of the
Colombian State’s policy on mining and energy”.”! Having set this scene, the Court undertook to
determine if omissions by the authorities violated fundamental rights. In this sense, the judicial
question was not restricted to the legal world, it had a political-economic dimension expressed
through the exercise of enquiry and control over performance of State duties. Interestingly, this is a
feature of groundbreaking judgements of international environmental law, such as the famous Oposa
case?? or the recent Urgenda cases,”® where the judges performed as a balancing power to enquire
about compliance with State’s environmental duties.

3. AN ECOCENTRIC, BIOCULTURAL, MULTI-SECTORIAL POLICY~
MAKING FRAMEWORK

In view of the serious crises undergoing in Choco, the Ombudsman had issued several
instruments?* that unfortunately had no echo among most other State agencies.”® In absence of
effective governance to address the crises, the Atrato-Tutela did not stay in the realm of the justice
system. It required that additional national and local authorities join the case as respondents.® It also
invited the academia, NGOs and international organizations to render specialized opinions, and it
conducted an on-site inspection in Choco’s capital city, Quibdo, and throughout the Atrato River
Basin.?” In doing so, the Court undertook to fill in the pervasive governance gap, acquiring first-hand

207 See T-342/1994, 5-7 and T-080/2015.

208 T-652/1998, 23; citing T-380/93, 13. In a similar vein, the TACtHR declared: “this Court considers that
indigenous communities might have a collective understanding of the concepts of property and possession, in the
sense that ownership of the land “is not centered on an individual but rather on the group and its community.”
This notion of ownership and possession of land does not necessarily conform to the classical concept of property,
but deserves equal protection”. Inter-American Court of Human Rights Sawhoyamaxa Indigenous Community v
Paraguay, 71.

299 Atrato Tutela 73, referring to T-574/1996.

210 Thid, 110.

21 Thid 19.

212 Minors Oposa and others v Secretary of the Department of Environmental and Natural Resources, GR No 101083, 30 July
1993, 12-15.

2B Urgenda Foundation v The State of the Netherlands (Ministry of Infrastructure and the Environment) (2015) The Hague
District Court, 24 June 2015, ref C/09/456689 / HA ZA 13-1396; and The State of the Netherlands (Ministry of
Infrastructure and the Environment) v Urgenda Foundation (2018) The Hague Court of Appeal, Civil Law Division, 9
October 2018, case number 20.178.245/01, ref C/09/456689/ HA ZA 13-1396.

24 Notably, the Ombudsman Report Crisis Humanitaria en el Choco: Diagnéstico, Valoracién y Acciones de la Defensoria del
Pueblo (Defensoria del Pueblo 2014); Res. 64/2014; and Joint Directive 005/2014 (the latter in collaboration with
the office of the Inspector General).

215 Choco and others, Informe sobre la Grave Crisis Humanitaria, Social, Econémica’y Ambiental en el Departamento del Choco
2-3.

26 Atrato Tutela 17-18.

217 Participation of other State and non-state actors in the judgement’s implementation was also chosen in T-
576/2014, a precedent to the Atrato-Tutela, as a way to address the forced displacement and other structural
harsh conditions to which afro-descendant tribal communities were being subjected. Moisés Pérez Casseres v
Ministerio del Interior, M.P. Luis Ernesto Vargas Silva, Reference Expediente T-3482903, 4 August 2014, 8-46. The
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information on the actual conditions in which people lived, and becoming a policy coordinator and
policymaker extending its domain beyond typical judicial duties.

The judicial output was an eco-centered, biocultural, multi-sectorial policy framework to give
voice to the others. 28 While this new governance setup may be viewed as essentially anthropocentric,?
the bridge created between transnational, biocultural, anthropocentric and ecocentric narratives in
reference to numerous instruments of environmental and human rights, is one of the greatest virtues of
the ruling, because it made for a more robust case accommodating different backgrounds and positions,
showing that these narratives are not inextricably antagonistic but can be complementary,
consolidating the holistic character of the ruling.

The value of the approach chosen by the Court is that those who were counterparties,
antagonists, were to become a collaborative team whose mandate must harmonize the values and
interests of dissimilar stakeholders despite their differences; in other words, those who were contraries
in court were to become one to walk together a common dialectic path.?>° Moreover, this approach was
shielded with the participation of civil society, scientists and international organizations that may
exert the pressure necessary to help the policy mechanisms move forward.

¢ Ethnic communities are collective subjects of special protection, entitled to legal personhood, and important
actors in the realization of sustainable development.

¢ Economic activities entail ecological and social functions: The Constitutional Chart does not endorse only one
economic model, and instead subordinates economic freedoms to the principles of pluralism, democracy and
environmental and human rights protection.

e Ethnic communities are collective subjects entitled to legal personhood, autonomous government and
representation, and free, prior and informed (political) participation.

e Economic activities shall not place peoples in a position where they either marginally join the market
economy or perish.

e Economic activities shall compensate caused and future social and ecological damage, and local communities
shall share the economic benefits of projects.

*The principle of solidarity underpinned in the SRL demands overcoming social and ecological injustices.

eSustainable development entails guaranteeing everyone's life in dignity and subordinating economic
freedoms to environmental and cultural integrity.

eEnvironmental protection is a transnational multi-stakeholder responsibility towards peoples left
behind/outside, the global living community and future generations. Mechanisms of diagnostics, governance
and supervision to protect environmental and human health shall include collective stakeholders: local
communities, the international community, scientists, civil society, and the ecosystem.

Graphic 11. Highlights of economic and political considerations.

governance approach was partly inspired by New Zealand’s model of nature’s personhood, although such model
does not have an international institutional framework. Macpherson and Ospina, 'The Pluralism of River Rights
in Aotearoa, New Zealand and Colombia’, 287) and interview with Felipe Clavijo-Ospina, former law clerk at the
Constitutional Court of Colombia (video-call conversation, 17 February 2019).

28 “The Court introduces the idea of an ecocentric approach as part of its exercise of persuasion, consisting of
establishing a link between the 1991 Constitutional Charter and the interpretative legacy of the Court in its 26
years of existence, separating itself from the anthropocentric paradigm in the relationship between humans and the
environment. For the Court, the latter paradigm “responds to an old philosophical and economic tradition -from
naturalist theoreticians such as Smith and Ricardo to pragmatic neoliberals like Stiegler and Friedman - which
have conceived of men as the only rational, complete and worthy being in the planet. [...] In the Court’s view, the
change towards an ecocentric paradigm is constitutionally sustained by the formula of the Social Rule of Law.”
Heinrich Boll Stiftung , La Corte Ambiental - Expresiones Ciudadanas sobre los Avances Constitucionales, 148 (citations
omitted, original in Spanish).

219 Macpherson and Ospina, 'The Pluralism of River Rights in Aotearoa, New Zealand and Colombia'’, 291.

220 Heinrich Boll Stiftung , La Corte Ambiental - Expresiones Ciudadanas sobre los Avances Constitucionales, 306.
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4. LEGAL PERSONHOOD IN ECONOMIC AND POLITICAL TERMS

The nature and content of legal personhood in the judgements under analysis were not explicitly
devised by a legislator nor did they emerge from a Code or from other exercise of classical
representative democracy. Yet the judicial output portrays a deeply democratic approach extending
rights to the alterity in the greatest sense of the term; legal personhood was devised beyond (until then)
national written law: The three cases safeguarded fundamental rights of human collectivities, and the
Atrato-Tutela vested rights into an element of Nature overflowing human communities. As it has been
shown, this result was backed by the Court’s years of political and economic enquiry towards private
agents and other State institutions, and found justification in the severity of social and environmental
damage at a point in history where the hegemonic world(view) has driven the planet to the verge of
biological catastrophe. In the Atrato-Tutela, besides the planetary ecological threat, there were
political and economic contentions, by act or omission, between armed actors, mining and logging
businessmen, State agencies, and local communities, altogether appearing to have made it imperative
for the Court to take an economic and political stand in order to give a voice to whomever had been
historically disregarded. In law, such voice is called legal personhood.

But a legal person without autonomous representation and participation in decisions affecting
it would be an empty formalism. Legal persons were then to be taken as political subjects, vested with
political rights to bring forward their narratives, values and hurdles. And these political persons were
not left on their own. They were to be accompanied by transnational, multi-sectorial advisory and
supervisory bodies with the potential to exert the political pressure necessary to advance the ruling’s
implementation, and the Court itself retained jurisdiction through periodic supervision.

Finally, these legal persons were not unavoidably destined by the Court to either surrender to
the hegemonic economic model or perish. The possibility to survive outside the market economy was
seen as an expression of economic freedom, biological and cultural integrity, and cultural diversity. The
same economic freedom that an entrepreneur may claim to enter the market economy, has been
reformulated by the Court as a social and an ecological responsibility, which may be expressed by the
right to exist even if refrained from the values and practices that the market economy praises.?”! These
notions, contrary to the hegemonic worldview, defend the otherness under a holistic approach,
considering that economic activities and aspirations must be harmonized with biological and cultural
diversity.???

Core societal dimension of personhood in the Atrato-Tutela.

221 Tim Lindgren, 'Ecocide, Genocide and the Disregard of Alternative Life-Systems' (2017) 22 The International
Journal of Human Rights 525 528-529.
222 That is, biodiversity and bio-culture. Atrato Tutela, 48-81.
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5. WHO ARE WE AFTER WORLDS COLLIDE IN POLITICAL AND
ECONOMIC TERMS?

Probably the most salient political feature of the rulings at hand is their activism for the benefit
of the alterity, as an expression of the Court’s vision on the role that judges are to play within the SRL.
Since its inception, the Constitutional Court has defended that the SRL demands from the
constitutional judge an active role where political will is lacking to materialize the rights of those left
behind/outside the hegemonic societal project;’? as an expression of the contemporary doctrine of
separation of powers pursuant to which each branch serves as a mechanism of balance and control
with respect to the other branches,??* and as a means to adapt law to the particularity of the cases at

hand.?®

The Court’s legacy of protection for the benefit of the alterity that other branches (or even lower
courts) failed to afford, tolerated, or even fostered can be seen, for instance, in T-652/1998, which
ordered indemnifications and set minimum parameters of compensation to be paid (by the consortium
undertaking the hydroelectrical project) for no less than 15 years, the time that the Court considered
reasonable for the affected communities to adapt to the cultural, social and economic changes forced
by the hydroelectrical project at issue.*

These antecedents would support the Atrato-Tutela’s case for an intervention beyond the
classical scope of adjudication, powering instead multi-layered governance and supervisory
mechanisms devised with a bottom-up approach,”” rather than under the classical top-down
technocratic approach to environmental and crises management.??®

22 Heinrich Boll Stiftung , La Corte Ambiental - Expresiones Ciudadanas sobre los Avances Constitucionales, 303-307.
(citations omitted, original in Spanish).

224 In a similar vein, see Urgenda Foundation v The State of the Netherlands (Ministry of Infrastructure and the Environment)
(2015) The Hague District Court, 24 June 2015, ref C/09/456689 / HA ZA 13-1396. 53-54. The position held in
internationally known environmental cases as the Urgenda ruling or the Atrato-Tutela contrasts with the
doctrine of the ‘political question’ in jurisdictions where the executive branch has eclipsed environmental affairs
and the legislative branch has not managed to address the issue, for example, regarding federal climate change
policy in the US. Stone, Should Trees Have Standing? - Law, Morality, and the Environment, 34-36, 51-54.

25 Atrato Tutela 28, based on T-406/1992 i.a.. See also Atrato Tutela 22-23.

226 T-652/1998, 20.

227 While Hongji describes vertical transnational processes where international rules are internalized into
domestic law (Harold Hongju Koh, 'How Is International Human Rights Law Enforced?' (1999) 74 Ind L] 1397
1406), Nature’s rights can be seen as an example of a bottom-up transnational process that is feeding into and
from grassroots organizations in multiple directions (vertically, horizontally and cross-sectionally: “[..T]he
extreme environmental crises required a shift in people’s thinking and a fundamental change in the economic
system to reflect the intrinsic value of nature, which [extend] far beyond ecosystem services. The current legal
system [is] not working because the notion of “rights” was too narrow; it must be broadened to extend rights to
future generations and to nature. A deep paradigm shift occurs when a theoretical legal approach is replaced by
tangible instances in which rights have been extended to natural entities, for example the initiative to give legal
standing to Lake Balaton in Hungary”. Secretary-General, Harmony with Nature - Report of the Secretary-General, 2018),
3. See also Houck, 'Noah's Second Voyage: The Rights of Nature as Law", 17-18.

228 The Atrato-Tutela’s institutional setup partly resembles the local governance scenario emerging from judicial
disputes involving environmental conservation and indigenous rights in the U.S., particularly regarding fisheries
in the Pacific Northwest, where the judge also retained permanent jurisdiction. Interview with Patrick
Parenteau, Professor of Law and Senior Counsel in the Environmental and Natural Resources Law Clinic
(ENRLC) at Vermont Law School (Skype call, 21 December 2018); Weaver, 'Litigation and Negotiation: The
History of Salmon in the Columbia River Basin' and , In the Pacific Northwest, Native Fishing Rights Take on a Role as
Environmental Protector . However, the U.S. fisheries disputes were not sources in the Atrato-Tutela. Interview
with Felipe-Clavijo Ospina, former law clerk at the Constitutional Court of Colombia (video-call conversation,
17 February 2019).
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Considering the legal pitfalls in environmental regulation,”” the governance gaps and
corruption,®® and the lack of enforcement of existing laws,?* the Constitutional Court appeared to be
the ultimate resort available to the petitioners and some State human rights agencies to try to halt
transgressions against ecosystems and people’s rights. Neither civil unrest by mining protesters (who
had gained some visibility -but little practical achievements- in the context of the ‘Direction for Mining
Formalization’ created as a result therefrom), nor the Ombudsman’s warnings and emergency
statements, nor previous administrative and judicial proceedings, had accomplished that a brawny
public authority take the dalterity on their shoulders and effectively require dismissive agencies to
perform their duties for the benefit of the lives at stake. While these antecedents set the political scene
to strengthen the Court’s policy choices, the Court could not have placed this ruling in the political
arena without the political muscle built over years of permanent activism against hegemonic political
structures and dynamics.

As a result of the Atrato-Tutela and other cases adjudicated to protect the fundamental rights of
peoples in Choco, on 2 May 2018 the Colombian Government enacted Decree 749 in order to create an
inter-sectorial commission integrated by different governmental units, where civil society in general
and ethnic groups in particular could be heard.?*

Without the chain of bold precedents, transformational judgements with structural
implications as the Atrato-Tutela would be hard to sustain in support of the originary societal project,
let alone as a normative mandate.”®* At times where the hegemonic worldview has eclipsed national
and international policy and lawmaking,** the Constitutional Court has persisted enquiring about the
role that businesses are to play for environmental and human rights protection, and the Court has done
as much as it was possible within its power, not only as a political and legal duty, but essentially as a
transcendental moral imperative, as shown in the following chapter. This political authority also
enabled it to internationalize the stakes.

229 Atrato Tutela 102, 104, and 117-119 para 9.12. Notice that the English and the Spanish version of some fragments
of the introductory section (Executive Report) of the report therein referred to are totally different.

20 Tbid 8, 96 para 7.19, 102, 154-158, 216, 218.

2bid 12-16, 21, 24, 25, 97, 99, 114, 115, 119, 128-130, 140, 150-158, 193, 216, 226, 232.

22 Particularly the Atrato-Tutela, the Council of State’s judgement on “Protection of Indigenous Children in
Choco” and T-080/2018. Recital 2 of Decree 749/2018 states: “Currently there exist different judicial decisions
involving the activities of various national and local authorities for the protection of fundamental rights of
Choco’s populations, like the Constitutional Court’s judgement T-622 of 2016, and the Council of State’s
judgement “Protection of Indigenous Children in Choco”, partially modified by the Constitutional Court’s
judgement T-080 of 2018”. Recital 5 thereof indicates “That the National Government, having considered these
judicial decisions and being aware of the serious situation in the Province of Choco, deems pertinent and
necessary to create a mechanism of inter-sectorial coordination and articulation to reach: (i) greater effectiveness,
efficiency and efficacy [...] (ii) greater coordination [...] (iii) greater verification and follow-up of implementation,
recommendations and activities to be performed; and (i) greater coordination between the National Government,
civil society, and ethnic groups in the province.”

233 Atrato Tutela, 152-153.

24 See e.g. Ibid.



Who Are We?
Myriam Ximena Arenas Orbegozo

FROM THE COURT’S ASSESSMENT OF POLITICAL AND
ECONOMIC CONDITIONS, IT CAN BE CONCLUDED THAT THE
NATURE, CONTENT AND SCOPE OF LEGAL PERSONHOOD, BOTH
FOR HUMAN AND FOR NON-HUMAN ELEMENTS OF NATURE,
REQUIRES THE CAPACITY TO EXERCISE MEANINGFUL LEGAL
REPRESENTATION AND PARTICIPATION IN DECISION-MAKING
PROCESSES AND SCENARIOS OF POLITICAL DISCUSSION,
WHICH CAN BE SUPPORTED AND SUPERVISED BY A WIDE
VARIETY OF STAKEHOLDERS: STATE AGENCIES, THE JUDICIARY,
NGO’sS AND OTHER CIVIL SOCIETY ORGANIZATIONS, LOCAL
COMMUNITIES AND THE INTERNATIONAL COMMUNITY,
ALTOGETHER RESPONSIBLE FOR THE PRESERVATION OF THE
WORLD’S NATURAL AND CULTURAL HERITAGE.,
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PHILOSOPHICAL CONSIDERATIONS — THE WORLD

For Judge Jorge Ivan Palacio,

who ruled in favor of granting rights to the Atrato River,

his conclusion was as obvious as it was difficult:
they must save the planet from man himself>*

The charts below provide an overview of the main ethical considerations outlined in the
judgements under analysis:

A. MAIN PHILOSOPHICAL CONSIDERATIONS IN T-380-1993

T-652/1998

Atrato-
Tutela

T-380/1993

Ethos: There is

a deep
connection
beteen
balanced
ecosystems
and the
survival of
indigeous
communities
living therein

| Attitude towards
nature

M Attitude towards the|
alterity

Relationship
between the
individual, the
community and the
environment

m The role of the State

o The role of business fed

(Certain modalities of)

capitalism produce externalities rooted in an

attitude of mastery towards nature

Ethnic and cultural
diversity requires respect
for the alterity and for
worldviews and ways of
living different from the
Western paradigm

Indigenous peoples'
identity is formed
through cultural
reproduction of
community life and may
not be conceived of as
detached from Nature
and the community

Authorities' omission or
leave humans and the e

Supression of indigenous worldviews,
values, beliefs, attitudes and knowledge
amount to the extinction and forced
disappearance of indigenous groups
(Art. 12 CP)

Indigenous life systems -undervalued
by the Western culture- guarantee
natural and cultural heritage while

preserving biodiversity

Exclusive recognition of individual
rights is contrary to the principles of
democracy, pluralism, ethnic and
cultural diversity, and protection of
cultural heritage

negligence in the performance of their duties
nvironment defenselessness against the ever-
expanding capitalism

Judicial redress of human rights abuses must be available directly against

private agents

2 Harmony with Nature (published 19 July 2017) UNGA (Report of the Secretary General A/72/175), 6.
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B. MAIN PHILOSOPHICAL CONSIDERATIONS IN T-652/ 1998

Attitude towards

Ecosystems with exceptional ecological value must be maintained

nature as part of the nation's natural and cultural heritage
ndigenous peoples and the environment are a system or universe
that deserves comprehensive protection by the State by virtue of
the principle of ethnic and cultural diversity of the nation (Art. 7 CP

The State cannot impose cultural differentiation to individuals who
ml decided to leave their indigenous communities and not to continue
being 'different’

Attitude towards the

alterit
Y Alternative economic activities have been forcedly and permanently

disappeared within a short period of time. Communities have no
other option than to join the market economy, which destroys
alternative ways of living

The principle of ethnic and cultural diversity is concretized thr
safeguarding the right to ethnic, cultural, social and economic
identity and integrity.

Indigenous communities are a human natural resource integral to
the environment
Territory is essential for the
community's survival

The territory is an essential part of
their cosmogony, cosmovision,
religiosity and culture (T-188/1993,
based on Decree 2001/1988, Act
21/1991, and Art .7 CP)

Right to collective
mal Property of territory is

T-652/1998 - fundamental

Ethos: Indigenous
communities have
special
constitutional
status and as such
must be protected

Atrato-

Tutela

Generally indigenous communities
occupy ecosystems with exceptional
ecological value that must be
maintained

Relationship between
the individual, the
community and the

environment

Ethnic and cultural
diversity is in harmony
with Nature
conservation,

preservation a
restoration (T-
342/1994, based on
Arts. 7, 8, 72 and 329
CP)

Sacred sites, cultural life, biodiversity,
basic means of subsistence, and other
aspects of life fundamental to these
communities have definitely
disappeared and such losses must be
compensated

Ecological protection of]

The role of the State Lammgdand particularly to indigenous groups whose survival is threatened,
especially by projects authorized under irregular conditions

The role of business

national parks cannot
be conducted at the
expense of the forced
disappearance of the
ethnic group

Areas of the national park
superposed with indigenous reserves
must have a special regime allowing

the survival of these peoples

The State shall afford special protection to vulnerable communities

Corporations shall not irresponsibly underestimate the

environmental and health risks posed by their projects

Corporations shall provide affected communities with alternatives
for development; mitigation for cultural, social and economic
impacts; and long-term financial support and compensation fo
harm caused by the projects

The private agents undertaking the hydroelectrical project must
hold discussions and finance a program enabling replacement of
traditional hunting and fruit collection for economic activities

compatible with the ecological function of the collective property
attached to the tribe's lands so that the tribe can live with dignity
and autonomy




C. MAIN PHILOSOPHICAL CONSIDERATIONS IN THE ATRATO-

Atrato-Tutela -
Ethos

Integration of
biological
diversity with
cultural diversity)|

national law.

"Policy,
legislation and
jurisprudence
must focus on

(Posey and
others,
Traditional
Rights:
International
Instruments for
Protection and
Compensation
for Indigenous
Peoples and
Local
Communities,
International
Union for the
Conservation of
Nature, 1996)

TUTELA

Attitude towards
nature

Attitude towards
the alterity

Inter comunis
effects: Protecting
the alterity in its

widest sense

Relationship
between the
individual, the
lcommunity and the
environment

The Role of the
State

The Role of

Business
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The environment is understood in a holistic way, containing all elements of nature, including

human and non-human life

The Atrato river basin is acknowledged as a subject of rights essential to everyone on Earth due

to its ecological importance

he Atrato river basin is not only a territory, but the space where life is reproduced and culture is|

Principle of pluralism: The alterity
is to be protected

Adopted to protect the rights of
everyone affected by the same
situation upon non-discriminatory
grounds

National and international
organizations must work together
with the petitioning ethnic
communities in order to (1) design|
and implement a plan to
decontaminate the Atrato tiver
basin; and (2) neutralize and
erradicate illegal mining

Humans are dependent on the
natural world and not vice versa

Biocultural rights

recreated

Principle of ethnic and cultural diversity: Protecting
ethnic diversity translates into protecting everyone else

Principle of solidarity: The interests of the alterity are
not inferior and deserve special protection

Principle of prevalence of the general interest is limited
if fundamental rights of particular interests are
undermined

Biodiversity conservation is not only restricted to the
intrinsic value of ecosystems but is necessary for the
survival of human communities, whether living therein
or elsewhere, because the majority of goods we
consume are produced by, or require, healthy
ecosystems; and because biodiversity provides cultural
services as well as environmental services like hydric,
carbon and climate regulation

The environment and its biodiversity are part of the
mlhuman vital setting and are indispensable for the survival
of future generations

The protection and preservation of cultural diversity are
essential preconditions for the conservation and
sustainable use of biological diversity and vice versa

The special meanings and relationships of different
cultures and non-human elements of nature are part of
the distinctive character of the ways of living pertaining

to ethnic communities

A substantial transformation in our relationships with
nature must occur in the shortest possible time. This can
m be achieved reformulating from an economic and legal
perspective the understanding that humans have about

ecosystems

For the communities along the basin, the river represents
ol the home; there is a strong feeling of belonging to the
river, full of symbolic, territorial and cultural values

Acknowledgement of the deep and intrinsic connection
between nature and ethnic communities, which are
interdependent and must be understood in a holistic way

Ethnic communities develop their culture and ways of
living based on the special relationship they have with
their habitats

Protection of bioculture and biodiversity are undetachable|

The State must coordinate its local and national institutions in order to realize the Social Rule of

Ecosystem management must be

Law

designed in colaboration with national and international

organizations, local communities, academics and other stakeholders

The State must address the root causes of the crises and devise structural solutions thereto

Economic activities must be subordinated to the mandates of the Ecological Constitution and the

Ll  Cultural Constitution. Policies must be reoriented to ensure sustainability in the use of natural

resources
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1. ETHICAL AND ONTOLOGICAL CHALLENGES

Formulation and realization of a (political) project, find inspiration and traction in the deep
set of values and motivations powering the attitudes, behaviors and relationships of its participants in
and beyond the scenario where a given project is set. The SRL, as a political project, was interpreted
by the Constitutional Court as a mandate to progressively overcome the inequalities that the alterity
has historically endured. In that context, the judgements under analysis kept in scope the pervasive
marginalization, assimilation and biological and cultural destruction to which petitioning rural,
indigenous and afro-descendant communities and their environments have been historically subjected,
as an expression of the rejection and exclusion of them as the other that diverges from the aspirational
ideal of the hegemonic worldview.?¢

At the profoundest level, these judgements embody an ethical commitment to confront,
condemn and halt -through the constitutional edifice- hegemonic neglectful or demeaning attitudes
towards the alterity,”* from the understanding that the 1991 constitutional reform served as a forum for
marginalized groups to conquer spaces of public and political existence and participation, which can
only crystalize if these conquests can be vivified and enforced.”® It follows that the constitutional
principle of cultural diversity, when materializing the SRL, translates into an ontological and ethical
exercise of defending different forms of being and living, while safeguarding the material conditions
necessary therefor. This vision is engrained for example in T-380/1993, where environmental protection
of indigenous territories -recognized as legal entities- was deemed essential for the community’s
integrity, and the contrary would be against the rights to life and to not be forcedly disappeared.?

2. THE ECOCENTRIC BIO-CULTURAL APPROACH

The indissoluble connection between biological and cultural diversity and integrity is present
both in T-380/1993 and T-652/1998, and in that sense they may be viewed as incipient steps towards
the Atrato-Tutela’s explicit biocultural approach,**® whereby the Court’s continuous endeavor to
repositioning non-hegemonic ways of being and living found a reference framework, enabling theoretical
anchor of the petitioners’ ancestral, inextricable and interdependent relationship with their
ecosystem.”*! The biocultural rights approach was viewed as an international trend reflected in various

26 For example, see T-405/1993 (Comunidades Indigenas del Medio Amazonas v Ministry of Defense and USA Air Mission,
53-54 n 31); and T-576/2014, 53 n 32.

27 T-380/1993,13; and T-652/1998, 23.

238 See T-405/1993 (Comunidades Indigenas del Medio Amazonas v Ministry of Defense and USA Air Mission), 53.

29 T-380/1993, 15 and T-652/1998, 23. This view contrasts with the position held by law in the past concerning
indigenous peoples; e.g. Act 89 of 1980 (partially in effect and partially annulled by C-139/1996 and C-463/2014)
determines “the way how sauvages that surrender to a civilized life shall be governed”, naming indigenous
communities as ‘incipient societies’ that are an object to civilize. T-139/1996 declared that “The terminology used
in the legal text [..] ignores the dignity of the members of indigenous communities as well as the fundamental
value of ethnic and cultural diversity. A pluralistic conception of intercultural relationships, as that adopted by
the 1991 Constitution, rejects the idea of domination implicit in integrationist streams.” T-139/1996, 12.

240 Atrato Tutela 48-49, citing Bavikatte’s and Benneth’s ‘Community Stewardship: The Foundation of Biocultural
Rights’ (Sanjay Kabir Bavikatte and Tom Bennett, '‘Community Stewardship: The Foundation of Biocultural
Rights' (2015) 6 Journal of Human Rights and the Environment 7) and Bavikatte’s and Robinson’s ‘Towards a
People’s History of the Law: Biocultural Jurisprudence and the Nagoya Protocol on Access and Benefit Sharing’
(Sanjay Kabir Bavikatte and Daniel F Robinson, 'Towards a People's History of the Law: Biocultural
Jurisprudence and the Nagoya Protocol on Access and Benefit Sharing' (2011) 7 Law, Environment and
Development Journal 35).

241 For the petitioners, the biocultural rights approach is the most valuable aspect of the Atrato-Tutela. Ana
Gutiérrez, ‘#TodosSomosGuardianesDelAtrato’  Revista  Arcadia (20 December 2017)  Colombia
<https://www.revistaarcadia.com/agenda/articulo/sentencia-rio-atrato-sujeto-de-derechos-choco-
colombia/67553> accessed 5 March 2019
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instruments of international law,?*? as well as in previous Constitutional Court judgements linking

cultural integrity and land rights, even if they did not explicitly mention the term ‘biocultural’.’*3
Henceforth, the Court emphasized that protection of biocultural diversity is to become a central aspect
informing public policy and national law.2*4

The Atrato-Tutela navigated through the history of humanity to highlight how the human tale
has been shaped by a spiritual connection to bodies of waters, forests and other natural elements, from
the Epic of Gilgamesh to our times.”*> To continue the journey, the Constitutional Court proposed
inverting the values of the hegemonic worldview: “it is essential to strengthen a constitutional
pedagogy exalting the value of biological diversity and cultural heterogeneity in order to advance
towards a new human rationality founded on the protection and respect of nature as an
expression of evolution and civilization.”**¢ Crucially, there humankind was not conceived of as the
planet’s user and master but her steward; here human capabilities and social, legal and political
structures are to be placed at the service of Nature and her enterprise of life, of which humans are an
integral part. This approach can be summarized as follows:

Because the Atrato-Tutela heavily relied on the defense of biocultural rights, some authors have
considered that this ruling partially takes an anthropocentric stand.?*” However, under a biocultural
framework purporting a holistic approach, this may pose no contradiction because human and non-
human elements of Nature can be conceived of as an indivisible whole, where integral and systemic
protection of one may derive in protection of the other and vice versa. From a biocultural perspective,
the antagonizations embodied in hegemonic thinking pursuant to which ecocentrism may stand in
exclusion of or in conflict with human concerns, do not reflect what a holistic worldview may entail.

Considering the harsh conditions evidenced on the ground, crystallization of the ecological
and cultural constitutional mandates called for joint protection of the communities and the ecosystem,
as the former cannot thrive without the latter, and the latter cannot defend itself from human-driven
degradation without the former.?*8

242 Atrato Tutela, 53. Among these instruments, the Court mentioned the ILO Conv. 169, the CBD, UNDRIP, the
Conv. for the Safeguarding of the Intangible Cultural Heritage, and the American Decl. on the Rights of
Indigenous Peoples. Ibid, 53-55.

243 Particularly, T-433/2011 and C-1051/2012. E.g., in T-433/2011, “the Court, when resolving a tutela intended to
protect the integrity, identity, autonomy and collective property of an Embera-Dobida community settled in
Choco, reiterated a set of case-law rules aimed at protecting the special relationship of indigenous peoples with
their territories, acknowledging and respecting ethnic and cultural diversity as preconditions for the subsistence
of these communities, conserving the spiritual value that all ethnic communities have with their lands and
territories, and safeguarding the community’s right to have a legally recognized territory.” Ibid 60 (citations
omitted).

244 Tbid 55.

2 Ibid, 62.

246 Thid, 153. (emphasis added).

247 Macpherson and Ospina, 'The Pluralism of River Rights in Aotearoa, New Zealand and Colombia’, 291.

248 T-380/1993, 16.
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Biocultures: Varied ways of
living and thinking,
inextricably linked to
diversity of ecosystems and
territories

Result from the coevolutive
interrelations between human
communities and the environments
in which they live, together
adapting to environmental changes,
where richness is expressed
through the diversity of cultures,
practices, beliefs and languages

Inform spiritual and cultural
expressions underpinned in the
conservation of biological diversity,
based on the relationships of
ancestral communities with plants,
animals, miroorganisms and the
environment

Nature and culturéane
intertwined:
biodiversity and
cultural diversity
(containing all cultural
and spiritual traditions
and practices) are
inextricable and
interdependent

Atranstemporal
existence valuing
the past, assessing
the present and
placing the future
at the service of

asrations,

Communities
seen
simultaneoulsy
in ther singular
and universal
characters

Biocultural Rights:
A holistic conception where individuals, communities and the environment are part of a diverse whole

Emphasizes second and third generation rights
and peripheric worldviews: ethnic, peasants,
Afro-desccendent cosmovisions, where the
protection of bioculturality supports
environmental protection and vice versa

Sees the planet under a "common'"

perspective, where nature has spiritual
and cultural meaning embodies as an
integral part of biocultural diversity

Resists technocratic top-down approaches
and advocates for bottom-up environmental
and biodiversity conservation, including also
the protection of cultural diversity

Graphic 12. Overview of the Atrato-Tutela’s biocultural output
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The biocultural formula is thus encompassed with an ecocentric?* stand for the defense of all
forms of life,”® by virtue of their intrinsic value.” The ecocentric position would see its legal
expression primarily materialized through the ecosystem’s legal entitlements, under the premise that
local communities, with their cosmovisions, values, knowledge, and ways of being and living, are the
ecosystem’s prime stewards.

3. NATURE AS A RIGHT-HOLDER

While the Atrato-Tutela was the first to declare a specific ecosystem as a right-holder in
Colombia, it was not the first to defend non-human elements of Nature as right-holders: C-220/2011
stated that both humans and Nature are worthy under the Constitution; while C-632 stated that
Nature has rights and as such must be protected.?> T-080/2015 suggested that under certain
cosmovisions Nature was a proper right-holder.>?

The Atrato-Tutela is not a rarity within the Colombian legal system but an evolutionary step on
the ecocentric milestones placed before by the Constitutional Court. These precedents would pave the
way for the Atrato as a sui generis right-holder.”* The Atrato-Tutela’s recognition of a non-human
element of Nature as a subject deserving rights, derives from an ecocentric stand,” as from the
biocultural rights worldview?® that provides a framework for an integral way of living, where life, in all
its forms, is to be preserved.>’

eIndigenous life systems (undervalued by the hegemonic worldview) cannot be
detached from Nature and the community. the principle of ethnic and cultural
T-380/1993 diversity presupposed accepting these forms of life and relating to the World.

*The State cannot impose cultural differenciation. For indigenous peoples, territories
are an essential part of their gosmogony, cosmovision, religiosity and culture.

T-652/1998

eThe principle of ethnic ad cultural diversity is founded on values of toerance and
respect for the otherness, and the State must ensure the pacific coexistence of

Atrato-Tutela different worldviews.

Graphic 13. Highlights of philosophical considerations.

249 Macpherson and Ospina, 'The Pluralism of River Rights in Aotearoa, New Zealand and Colombia’, 284.

250 Atrato Tutela, 285.

1 bid, 48.

252 Thid, 47. This view would be reiterated in T-080/2015.

23 Tbid, 47-48, 141-142.

4 After the Atrato, other non-human elements of nature would follow suit. Notably, the Amazon Tutela
pronounced by the Supreme Court, erected the Amazon as a right-holder. Amazon Tutela .

25 Houck, 'Noah's Second Voyage: The Rights of Nature as Law', 18-23.

2% Bender, 'As Nature Evolves, So Too Does MPA Management Need to Evolve', 132.

57 Atrato Tutela 75, 143-144.
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4. LEGAL PERSONHOOD FROM A PHILOSOPHICAL PERSPECTIVE

While the Atrato-Tutela’s most renown innovation in the extension of legal entitlements to a
non-human element of Nature, the embracement of the alterity and the institution of legal personhood
was not exhausted there. In fact, the Atrato-Tutela’s concern for entities that did not enjoy legal
personhood also included future generations, in a global perspective.?® There, legal personhood was
not rooted in the premises of the hegemonic worldview but in the ethics of commonality and
stewardship underpinning the biocultural rights framework.>°

Building upon the ground laid by its predecessors, the ruling portrayed that we, the persons of
the legal order, are collective subjects sharing ecological and cultural heritage of planetary relevance
for present and future generations. As such, human collectivities are inextricable from the human and
non-human living fellows left behind/outside mainstream legal, political and ethical realms; living
fellows with whom we have a historical debt that must be rectified.®

It follows that the Atrato River Basin, as a sui generis legal subject, was to be stewarded by the
transnational community, in a framework where local communities are a prime voice to the
ecosystem.?®! The legal institution of personhood, vested into a non-human element of Nature, was
emphasized as the legal mechanism through which environmental provisions, human rights and other
entitlements embodied in human legal entities could be best safeguarded, However, the ecocentric
holistic ethical framework enabled an understanding of the basin’s entitlements as a means to protect
every living being related thereto.

Moreover, in the institutional setup devised in the judgement for ecosystem and crises
management, collective subjects were granted the right to encounter and contest the discretional
power of the State’s hegemonic world(view), at its same hierarchical level: as the river's co-
representatives (in the case of local communities); or as partners (within the collaborative and advisory
roles assigned to academia, scientists, civil society and international organizations), Furthermore, the
State’s performance and the designated guardians would be under the transnational supervision of the
Panel of Experts, authoritatively placed above. Henceforth, the then-alterity?®> was to become a peer to
build the way forward; the dalterity was called to be part of us -to be an enabled member of a diverse
legal, political and scientific community.

The Atrato-Tutela’s redefinition of legal personhood is, essentially, a holistic endeavor to leave
no voice unheard, no one behind/outside: “[..] the Court has reinterpreted the core concept of
biocultural rights not only as an instrument to manage stewardship of biocultural protocols but as a
possibility to understand the protection of human communities and nature as a whole unto

8 1hid, 41-49, 72-75, 141-143. The Amazon Tutela (a 2018 judgement by Colombia’s Supreme Court vesting the
Amazon with rights), resonated with the Atrato-Tutela’s concern and, calling out to transform selfish ethics into
public ethics of solidarity, advanced protection to future generations. The Amazon Tutela is particularly rooted
in the principles of intergenerational equity, precaution and solidarity, but also has an ecocentric component that
questions the hegemonic approach to Nature. Amazon Tutela, 16. The notion of solidarity there was inspired by
Maria Eugenia Rodriguez Palop. Maria Eugenia Rodriguez Palop, Claves para Entender los Nuevos Derechos (Ed.
Catarata, Madrid-2011), 54-55.

2 Bavikatte, Stewarding the Earth - Rethinking Property and the Emergence of Biocultural Rights, 30-31.

260 Rafi Youatt, 'Personhood and the Rights of Nature: The New Subjects of Contemporary Earth Politics' (2017)
11 International Political Sociology 39, 1-2.

261 For a short overview of the origin of trusteeship or guardianship and other antecedents to nature’s personhood,
especially under the public trust doctrine, and the principle of intergenerational equity, see Dinah Shelton,
‘Nature as a Legal Person' (2015) Vertigo Law Revue Electronique en Sciences de I'Environment 1.

%2 Yoel Kahn, The Three Blessings — Boundaries, Censorship and Identity in Jewish Liturgy (OUP Ch 1 Defining Oneself
Against the Other 2011) 10-12.
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constitutional law.”?® The holistic, eco-centric and biocultural ethical framework of legal personhood
dissolved the boundaries between the individual, the (global) community and the non-human Natural
World: Legal personhood was vested in collective subjects interacting with all other living beings with
whom the planet is shared, the only planet we know in the universe that is capable of hosting life.2¢*

Core philosophical dimension of personhood in the Atrato-Tutela.

5. WHo ARE WE AFTER PHILOSOPHICAL WORLDS COLLIDE?

If the hegemonic legal order was to be assumed as primarily concerned with serving the interests
of market values and its elites,?® the judgements at issue attempted to put the hegemonic legal and
political systems and their institutions at the service of the voiceless (and their ways of living), who
historically have been left behind/outside,® pursuant to the principle of ethnic and cultural
diversity.2®

Moreover, while for Hegel there were antagonistic interests whose differences may be
irreconcilable,?®® the Atrato-Tutela sees each entity as a living part of an indivisible ensemble feeding
into and from one another: It conceives of collective subjects connected not only with their immediate
human communities and ecosystems, but also with their planetary fellows now and in the future,
altogether depending on the quality of the environment, with which there is a biological
interdependence and a universal responsibility.**

263 Email from Felipe Clavijo-Ospina, former law clerk at the Constitutional Court of Colombia, to author (4 June
2019).

264 Atrato Tutela, 43, 143.

265 Saskia Sassen, 'When Territory Deborders Territoriality' (2013) 1 Territory, Politics, Governance 21 32-33;
Felix Mukwiza Ndahinda, Indigenousness in Africa - A Contested Legal Framework for Empiwerment of 'Marginalized'
Communities (T.M.C. Asser Press 2011) 58, 75, 88, 176; Philip McMichael, 'The Land Question in the Food
Sovereignty Project’ (2015) 12 Globalizations 434 435.

206 Atrato Tutela, 140.

267 Tbid, 34.

268 Ibid, 26-27.

269 The status of indigenous communities as collective subjects of fundamental rights was also outlined in T-
380/1993, T-652/1998, and T-049/2013 i.a.; pursuant to which these collective subjects can act on their own behalf
or be represented by their community leaders, organizations destined to defend indigenous rights or the
Ombudsman. Ibid 23.
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Essentially, the philosophical collision underlying the Atrato-Tutela concerned the existence
and content of the dlterity. Before the Court, there laid the axiological formula of inclusiveness
engrained in the 1991 Constitutional Chart, yet simultaneously the societal configuration displayed a
highly fragmented society where the petitioners endured the hardships of poverty, armed conflict,
forced displacement and many other forms of exclusion and invisibility. The Atrato-Tutela’s ethical
endeavor was primarily to recognize the diversity of the alterity as a collectivity to be contained in us -
the beneficiaries of the law.

Remarkably, the judgement afforded protection to others that had not demanded judicial
redress, nor could do so: (i) the ecosystems (crystalized through the acknowledgement of non-human
elements of Nature as subjects with legal entitlements), (ii) non-petitioning victims of the same
violations (applying inter comunis effects);*”® and future generations (applying notions like the principle
of inter-generational equity, or the rights to sustainable development, to a healthy environment and to
water, in order to safeguard biocultural diversity for the future). In doing so, the Court appeared to
exhibit a hardcore non-discriminatory and equitable treatment beyond formalities, overcoming
exclusions, categorizations and hierarchizations typical of the hegemonic worldview.

The biocultural rights approach proposed by the Atrato-Tutela represents a step from the
utilitarian view of philosophers like Singer or Leimbacher,”" towards the biocultural approach,
through eco-centrism,”? where the defense of Nature is a defense for the continuation of life cycles
(including also human cycles). If an utilitarian would think of right-holders in terms of their capability
to suffer or be sentient, the Court’s biocultural approach would base rights on life itself. As the entire
natural world is alive, interconnected and interdependent with the environment, preserving the part
translated into preserving the whole over time.

Biodiversity was then seen as an ancient common living history of infinite pieces deserving to
be preserved and informing culture (being culture a dynamic continuum too).?” This understanding
resonates with the contemporary scientific awareness that we all hold the (epi)genetic code of our
ancestors and that territories portray the geography of the planet’s evolution, to which we are a part
interacting with the rest of us.

Several core categorizations of the hegemonic worldview were blurred here: (i) the antagonists
in the adjudication (us v them) were transformed into co-participants of the basin’s governance
framework; (ii) the distinction between the individual, the community and the environment was
annulled through the biocultural framework; (iii) subsets of human activity, biological evolution and
cultural richness were seen in transtemporal terms: today’s bioculturality and healthy ecosystems are
built from ancestral legacies and are tomorrow’s heritage. In other words, the ancestral was given
superior transhistorical planetary value, which demands protection for present and future generations
of all living beings.”* This assumption contrasts with the capricious chronology of the hegemonic
worldview that brags on the modern, views the ancestral as primitive, and purports increasing future

210 Tbid, 145, 151.

21 Lidia Cano Pecharroman, 'Rights of Nature: Rivers That Can Stand in Court' (2018) 7 Resources , 3.

272 Macpherson and Ospina, 'The Pluralism of River Rights in Aotearoa, New Zealand and Colombia’, 285.

23 Atrato Tutela, 141-142. “A second value added by nature rights is deeply rooted in the human genome. We grew
up together, producing linkages that E.O. Wilson calls "biophilia”.” Houck, ‘Noah's Second Voyage: The Rights
of Nature as Law', 49.

24 Atrato Tutela, 49. Similarly, the 2018 judgement by the Supreme Court of Colombia that declared the Amazon
as a subject of rights (following the steps of the Atrato-Tutela) also establishes the link between nature’s rights
and the rights of future generations. For further reference, see Amazon Tutela .
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production/consumption with little regard for its long-term cross-boundary environmental impact,*”
with devastating consequences for future generations of all species.?

FROM THE COURT’S ETHICAL STANDPOINT, IT CAN BE
CONCLUDED THAT WE ~SUBJECTS BEFORE THE LAW~ ARE AN
INEXTRICABLE ENSEMBLE OF INDIVIDUALS, COMMUNITIES AND
ENVIRONMENTS INTERACTING TO EXPRESS THE UNIQUENESS
OF OUR FORMS OF LIFE, ALTOGETHER WORTHY OF
PROTECTION. PURSUANT TO AN ECOCENTRIC, BIOCULTURAL,
HOLISTIC FRAMEWORK WHERE HUMANS ARE ENTRUSTED
WITH THE PLANET’S STEWARDSHIP, CLASSICAL ETHICS OF
ANTAGONIZATION AND EXCLUSION ARE CHALLENGED BY
GRANTING LEGAL PERSONHOOD, AND (POLITICAL)
REPRESENTATION AND PARTICIPATION, TO HISTORICALLY
INVISIBILIZED COLLECTIVITIES OF HUMAN AND NON-HUMAN
ELEMENTS OF NATURE.

25 FAO, The State of the World’s Biodiversity for Food and Agriculture ,107. “Many vertebrate and invertebrate associated
biodiversity species are bred and reared in captivity, for instance in zoos, aquariums or research institutes or by
commercial companies. In many cases, conservation is not the primary objective. For example, companies that
raise biological control agents for sale are motivated by profitmaking rather than by concerns about the loss of
biodiversity. They may nonetheless maintain large populations of important associated biodiversity species in ex
situ conditions. Zoos and aquariums have the potential to play an “insurance” role in conservation and may be
the only option available for the short-term conservation of wild species threatened by severe habitat loss. They
do not normally have any particular focus on associated biodiversity, but often keep species that are found in and
around production systems.” Ibid, 353 (citations omitted).

276 Lindgren, 'Ecocide, Genocide and the Disregard of Alternative Life-Systems', 529.
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X. CONCLUSIONS

This thesis examined the definition of legal personhood under the judgement that declared the
Atrato River Basin as a right-holder, and analyzed how such definition differs from mainstream
concepts. The research entailed three phases: First, the judgements’ factual, scientific, legal,
supranational, political and ethical sources and arguments were identified. Second, the content and
scope of legal personhood was outlined within each ‘world’. Finally, the judicial output was contrasted
with mainstream legal approaches.

In order to answer the first research sub-question (what are the main arguments and sources
of the Atrato-Tutela and how do they feed into the judgement’s definition of a legal person?), the Atrato-
Tutela was studied in a historical perspective, accounting for the genesis and evolution of judicial
substantiation in view of source-rulings T-380/1993 and T-652/1998.

These three judgements arose amidst severe environmental and social damage that threatened
the survival of peoples settled along Colombia’s Western river basins -especially members of Embera-
Katio indigenous communities. The Court’s factual considerations show that, contrary to the orthodox
process of reification during adjudication (where facts, and individuals’ hurdles and values, are reduced
to standardized legal categories), conditions on the ground were vivified through the rulings: Legal
notions -particularly the foundational notion of legal personhood and the entitlements vested into legal
persons- were (re)interpreted by reference to the worldviews pertaining to the petitioning
communities rather than by reference to established legal definitions.

Scientific considerations played a central role in helping dimension the severity of the social
and environmental damage at hand, and their long-lasting and sometimes irreversible consequences.
Thenceforth, human and non-human communities were deemed interdependent, and ancestral ways
of life were seen as crucial for environmental preservation. In the Atrato-Tutela, this departure point
served to appreciate environmental damage from a planetary and transhistorical viewpoint: biological
and cultural diversity were therein understood as an ancestral process of interconnections whose
preservation is owed to present and future generations at global scale, given the cultural richness
inherited by the affected communities and the mega-biodiversity of the ecosystem at stake.

With the factual and scientific evidence, the Court ascertained that the undergoing social and
environmental damage violated (collective) constitutional rights, especially the rights to life and to
ethnic and cultural integrity. In doing so, the Court attributed to various first, second and third
generation rights the character of fundamental by virtue of their interdependence. Outstandingly, in the
Atrato-Tutela, legal protections were not restricted to the petitioning communities but extended to
non-petitioners: to the ecosystem (vested with the rights to protection, conservation, maintenance and
restoration, in light of the ruling’s biocultural character); AND to victims of the same violations that
did not join the case (via inter communis effects).

International discourses and legal instruments also contributed to the rulings’ substantiation,
particularly with regards to indigenous rights and environmental protection. International
instruments were significantly more numerous in the Atrato-Tutela, where they were harmonized with
national laws through judicial interpretation or in light of the notion of the “Constitutional Block” -
pursuant to which ratified international treaties enshrining human rights become part of the domestic
constitutional order.

Yet the distance between enforcement of legal provisions enshrining human rights or
environmental safeguards, and the environmental and social harm unveiled in the cases, evidenced that
a material resolution of the disputes at hand would require addressing historical root causes
overflowing the boundaries of the legal realm. The judgements studied hereunder embodied strong
criticisms to the dominant political and economic structures that tolerated or caused the damage
presented before the Court. In the Atrato-Tutela, the foundational notion of the Social Rule of Law
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served as the prime basis for judicial redress to correct social and ecological injustices; an endeavor
operationalized through the establishment of multi-stakeholder mechanisms for research, governance
and supervision, where subjects of protection have direct participation and representation. There, local
communities, scientists, the international community, governmental agencies, general public and -
remarkably- the ecosystem itself (vested with personhood under the joint stewardship of the
government and the petitioning communities), were envisaged as permanent members of a governance
setup with the jurisdictional mandate of social and intergenerational justice.

At the deepest level, the supreme sources of the judgements are philosophical: The rulings
embed an aspiration to embrace those left behind/outside the benefits of the prevailing political,
economic and legal edifices; in other words, to view the alterity as part of us (the actual subjects of the
legal order) and to have them effectively enjoy entitlements equivalent to ours. In the Atrato-Tutela, this
aspiration led to craft legal personhood from holistic, biocultural and ecocentric ethics of stewardship
towards non-human elements of Nature, in contrast with the ethics of mastery entrenched in
mainstream frameworks.

Regarding the second research sub-question (what is the Atrato-Tutela’s notion of legal
personhood?), the explorations into the sources evidenced that the content and scope of legal
personhood, and of the legal entitlements to be vested into legal persons, as developed by the Atrato-
Tutela, portray the higher self of a massive body of groundbreaking constitutional case-law embracing
alternative discourses since the Constitutional Court’s inception in 1992. The Atrato-Tutela subsumes
its precedents and provides a more robust case for environmental and human rights protection,
combining a large catalogue of legal instruments and theoretical tools.

The Atrato-Tutela views legal persons as entities that cannot be disentangled from their local
and global communities of human and non-human elements of Nature. These persons are conceived of
as interdependent living entities that are trans-historically interconnected at planetary scale, who for
their survival require autonomous legal representation and participation, as well as fulfilment of a wide
catalogue of legal entitlements under the premises of equal treatment and material justice to be
achieved by embracing and safeguarding biological and cultural diversity.

Concerning the third research sub-question (how does the definition of legal personhood in
the Atrato-Tutela differ from conventional definitions), the precedents analysis showed a Court
permanently challenging the values that have powered economic activities of high environmental
impact at the expense of ways of life that are more beneficial to Nature conservation but do not
function under market-driven values. Indeed, the exaltation of the collective dimension of life, and the
importance of ancestral knowledge and practices, played a central role for the protection of
biodiversity and cultural integrity in the judgements under scrutiny.

The research shows that legal personhood in the three rulings studied hereunder evolved
alternatively to classical definitions, by transforming underlying legal, political and ethical
assumptions, reshaping thereby categories that are familiar to prevailing narratives: The mainstream
legal edifice was therein placed at the service of collective entities that had fallen outside/behind,
erected in the course of adjudication as right-holders deserving the effective exercise of entitlements
historically denied to them.

Interestingly, the jurisprudential study allows to conclude that the Atrato-Tutela was not the
first judgement where the Constitutional Court of Colombia proposed rights to non-human elements
of Nature, although it was the first to vest them into a specific ecosystem and operationalize them
through inter-sectorial representation and governance mechanisms whose permanent members are
collectivities typically marginalized from policymaking:

Besides the ecosystem’s sui generis legal personhood and bi-sectorial representation, local
communities became the ecosystem’s voice and stewards, embedding thereby a bottom-up approach
that contrasts with technocratic top-down structures; scientists became supervisors, requiring
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environmental and social policy to be informed by independent science-based considerations; and the
national ruling internationalized the stakes by placing the ecosystem as planetary heritage and
planetary responsibility under the international community’s scrutiny. In doing so, the Court filled in
the governance vacuum left by other branches of government, extending its intervention beyond the
usual judicial realm.

The resulting governance setup reconfigured the ontological assumptions of exclusions that
are deep-rooted in legal orders exclusively devoted to humans (or human-made entities), and especially
to the humans for the benefit of whom the hegemonic legal and political edifice works. In the Atrato-
Tutela’s institutional structure, the various ‘worlds’ and cosmovisions with a seat in policymaking
(may) collide. The value of this approach for international environmental and human rights debates
lays on the democratization of environmental management and social policy, from the prism of
ecocentrism and bio-cultural rights -rather than from an anthropocentric utilitarian first-generation
rights approach- which may help overcome the theoretical limitations of the mainstream human rights
framework.?”

Moreover, the combination of legal arguments and policy instruments may result valuable for
complex environmental issues, which however will require an ethical and political shift within
hegemonic (non-)State machineries to bridge the distance between policies and implementation.

The approach taken by the Atrato-Tutela is holistic: It views humans as an integral part of the
environment, and gives a voice to Nature (in fact, two voices: the government’s and the local
communities’):’8

cosystems are not
mere territories,
SLHBEuECS S eEcosystems have global relevance
S ) ife develops with respect t
individuals and as €lops pect to
groups, (re)create everything alive that surrounds us,
our physical, hether or not human

cultural and
spiritual life

Institutions are *Needs are.assessed ba_se_d on
® raelEss the narratives of the victims
everyone's rather than on hegemonic

needs, especially discourses or red-tape

those |°f thil «Judges experience cases on the
most vulnerable ground

: *\We are holistic, indivisible and
We are one with inseparable composites of
S::ﬁ'g’f:;:lsss diverse individual, collective,
: . 5 Us, cultural, social, economic,
including also the . |

spiritual and environmental

non-human - h h
natural world dimensions, all of which

deserve legal protection.

Graphic 14. The Bio-Cultural Rights approach in the Atrato-Tutela.

277 Daly, 'Environmental Constitutionalism in Defense of Nature', 670-671.
78 Harmony with Nature (published 19 July 2017) UNGA (Report of the Secretary General A/72/175), 5. See also
Atrato Tutela, 284; and Houck, 'Noah's Second Voyage: The Rights of Nature as Law', 14-15.
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Further research is due to elaborate on the (potential) legal and policy implications of the
model proposed by the Atrato-Tutela, as well as on the possibilities to outspread biocultural narratives
to other social groups, to the extent that sui generis subjects of rights -once the worlds described above
have collided- triggers a reconfiguration of what us entails, of the value that society (should) assign(s)
to such sui generis right-holder(s), and of the actors that (should) take part in decision-making. It is
worth exploring the potential of the Atrato-Tutela’s bio-cultural rights approach to protect other
collectivities and to develop transformational frameworks for the global environmental catastrophe
and social crises ahead.?®

2% Ximena Arenas, Irina Ivanova and Angus Sargent, Report of the NNHRR 'Toogdag' 2018, 2018).
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XI. APPENDICES

1. ATRATO-TUTELA COURT DETAILS

Petitioners:

Respondents:

Justices:
Filed Date:

First Instance:
Appeal:

Constitutional
Review

Centro de Estudios para la Justicia Social “Tierra Digna”, en representacion del
Consejo Comunitario Mayor de la Organizacion Popular Campesina del Alto Atrato
(Cocomopoca), el Consejo Comunitario Mayor de la Asociacion Campesina Integral
del Atrato (Cocomacia), la Asociacion de Consejos Comunitarios del Bajo Atrato
(Asocoba), el Foro Inter-étnico Solidaridad Choco (FISCH) y otros

Ministerio de Interior, Ministerio de Ambiente y Desarrollo Sostenible, Ministerio de
Minas y Energia, Ministerio de Defensa Nacional, Ministerio de Salud y Proteccion
Social, Ministerio de Agricultura, Ministerio de Vivienda, Ciudad y Territorio,
Ministerio de Educacion, Departamento para la Prosperidad Social, Departamento
Nacional de Planeacion, Agencia Nacional de Mineria, Agencia Nacional de Licencias
Ambientales, Instituto Nacional de Salud, Departamentos de Choco y Antioquia,
Corporacion Autonoma Regional para el Desarrollo Sostenible del Choco -
Codechoco-, Corporacion para el Desarrollo Sostenible del Uraba -Corpouraba-,
Policia Nacional — Unidad contra la Mineria Ilegal, Instituto Geografico Agustin
Codazzi -IGAC-, Instituto Colombiano de Desarrollo Rural -Incoder-, Registraduria
Nacional del Estado Civil, Defensoria del Pueblo, Contraloria General de la Republica,
Procuraduria General de la Nacion, Municipios de Acandi, Bojaya, Lloro, Medio
Atrato, Riosucio, Quibdo, Rio Quito, Unguia, Carmen del Darién, Bagado, Carmen de
Atrato y Yuto (Choco), y Murindo, Vigia del Fuerte y Turbo (Antioquia)

Aquiles Arrieta Gomez (e), Alberto Rojas Rios y Jorge Ivan Palacio Palacio

27 January 2015 before Tribunal Administrativo de Cundinamarca (Administrative
Tribunal of the Province of Cundinamarca)

Tribunal Administativo de Cundinamarca (Administrative Tribunal of the Province
of Cundinamarca), Fourth Section, Subsection B, 11 February 2015, denied petition.
Consejo de Estado (Council of State), Second Section, Subsection A, 21 April 2015,
confirmed first instance judgement.

Corte Constitucional de Colombia (Constitutional Court of Colombia), M.P. Jorge
Ivan Palacio Palacio, Ref. Expediente T-5.016.242, 10 November 2016.
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2. INTERVIEW INFORMATION

The interviews conducted for this research were semi-structured and varied depending on the
professional and geographical background of the interviewee. The structured part of the interviews
revolved primarily around the following questions:

1. Are environmental degradation or climate change issues about which you are personally
worried to tackle? Why?

2. What is, in your view, the position of your colleagues and the institution for which you work
about these issues?

3. How do you think these issues can be more comprehensively tackled?

4. Are you familiar with legal developments granting rights or personhood to nature? Do you
know which are the sources of these developments? What do you think about them? Do they
impact your work? How?

5. Before learning about developments to grant rights or personhood to nature, were you aware
of the theoretical possibility to do so?

6. (To what extent) Do you think this innovation is sensible? Is it practical? Do you feel that it
seems legitimate within your organization, your professional network and your social circle?

7. What challenges do you foresee to implement this change?

8. Do you think effective environmental or human rights protection could have been achieved
without this change?

9. What implementation efforts are you aware of (court cases, sub-laws, etc.) with regards to
nature’s rights? Have you been involved in these? In which way?

10. Are you aware of other initiatives in similar directions?

11. Do you collaborate on these or other environmental or human rights issues with other
disciplines and with organizations abroad? To what extent?

Interviewees:

1. Professor at law faculty in Netherlands. Phone call, 4 October 2018.

2. Professor at law faculty in Colombia. Whatsapp call, 2 November 2018.

3. Environmental lawyer in Ecuador. Skype videocall. 14 November 2018.

4. Professor at law faculty in Netherlands. Personal meeting, 19 November 2018, Utrecht,
Netherlands.

5. Professor at law faculty in Colombia. Whatsapp call, 8 December 2018.

6. Professor at law faculty in the U.S.A.. Skype call. 21 December 2018.

7. Professor at law faculty in Netherlands. Personal meeting, 9 January 2019, Tilburg,
Netherlands.

8. Environmental lawyer in Colombia. Phone call, 19 January 2019.

9. Constitutional lawyer in Colombia. Whatsapp call, 1 February 2019.

10. Human rights lawyer in Indonesia. Personal meeting, 16 April, Tilburg Netherlands.
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3. LIST OF LEGISLATION AND INSTITUTIONAL DOCUMENTATION

1933

1948

1954

1957

1958

1966

1969

1969

1972

1972

1972

1973
1974
1977
1978
1979
1979

1982
1987

1987

1988

1989

1989

1989

MULTINATIONAL

Convention Relative to the Preservation of Fauna and Flora in the Natural State
(signed 8 November 1933 entered into force 14 January 1936) International
Conference for the Protection of the Fauna and Flora of Africa (London Conv. 1933).
Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res
2017 A(IIT) (UDHR).

International Convention for the Prevention of Pollution of the Sea by Oil (signed 12
May 1954 entered into force 26 July 1958) International Maritime Organization
(OILPOL).

Treaty Establishing the European Economic Community (signed 25 March 1957,
entered into force 1 January 1958). Intergovernmental Conference on the Common
Market and Euratom (Treaty of Rome).

Convention on the High Seas (adopted 29 April 1958 entered into force 20 March
1966) United Nations Conference on the Law of the Sea (High Seas Conv.).
International Covenant on Economic, Social and Cultural Rights (adopted 16
December 1966, entered into force 3 January 1976) UNGA Res 2200A XXI (ICESCR).
American Convention on Human Rights (adopted 22 November 1969, entered into
force 18 July 1978) OAS (ACHR).

International Convention on Civil Liability for Oil Pollution Damage (adopted 29
November 1969 entered into force 19 June 1975) IMO (CLC).

Convention for the Prevention of Marine Pollution by Dumping from Ships and
Aircraft (adopted 15 February 1972, entered into force 7 April 1974) United Nations
Conference on the Human Environment (Oslo Conv.).

Declaration of the United Nations Conference on the Human Environment (adopted
16 June 1972) United Nations Conference on the Human Environment (Stockholm
Decl.).

Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other
Matter (signed 13 November 1972 entered into force 30 August 1975)
Intergovernmental Conference on the Convention on the Dumping of Wastes at Sea
(Marine Dumping Conv.).

International Convention for the Prevention of Pollution from Ships (signed 17
February 1973 entered into force 2 October 1983) IMO (MARPOL).

Universal Declaration on the Eradication of Hunger and Malnutrition (adopted 16
November 1974) UNGA (UDEHM).

Mar del Plata Action Plan (adopted 25 March 1977) UN Water Conference.
Universal Declaration of Animal Rights (adopted 17 October 1978) UNESCO.
Convention on Long Range Transboundary Air Pollution (adopted 13 November
1979, entered into force 16 March 1983) UNECE (CLRTAP).

Convention on the Elimination of All Forms of Discrimination against Women
(adopted 18 December 1979) UNGA (CEDAW).

World Charter for Nature (adopted 28 October 1982) UNGA.

Montreal Protocol on Substances that Deplete the Ozone Layer (adopted 26 August
1987 entered into force 16 December 1987) Conference of Plenipotentiaries on the
Protocol on Chlorofluorocarbons to the Vienna Convention for the Protection of the
Ozone Layer.

World Commission on Environment and Development (“Brundtland Report”), Our
Common Future (OUP, 1987).

Additional Protocol to the ACHR in the Area of Economic, Social and Cultural Rights
(adopted 17 November 1988) OAS (Protocol of San Salvador).

Basel Convention on the Control of Transboundary Movements of Hazardous
Wastes and their Disposal (signed 22 March 2989, entered into force 5 May 1992)
Conference of Plenipotentiaries (Basel Conv.).

Convention 169 on Indigenous and Tribal Peoples (7 June 1989 entered into force
1991) International Labor Organization (ILO Conv. 169).

Convention on the Rights of the Child (adopted 20 November 1989, entry into force
2 September 1990) UNGA (CRC or UNCRC).
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1992 Dublin Statement on Water and Sustainable Development (adopted 31 January 1992)
International Conference on Water and the Environment (Dublin Principles).

1992 Convention on the Protection of the Marine Environment of the Baltic Sea Area
(adopted 9 April 1992 entered into force 17 January 2000) HELCOM (Helsinki
Conv.).

1992 United Nations Framework Convention on Climate Change (adopted 4 June 1992
entered into force 21 March 1994) UNCED (UNFCCC).

1992 Convention on Biological Diversity (signed 5 June 1992 entered into force 29
December 1993) UNCED (Biodiversity Conv. or CBD).

1992 The Rio Declaration on Environment and Development (adopted 5 June 1992 entered
into force 29 December 1993) UNCED (Rio Decl.).

1992 Convention for the Protection of the Marine Environment of the North-East Atlantic
(signed 22 September 1992 entered into force 25 March 1998) Ministerial Meeting of
the Oslo and Paris Commissions (OSPAR Conv.).

1992 World Declaration and Plan of Action for Nutrition (adopted December 1992)
International Conference on Nutrition (WDN).

1994 ICPD Programme of Action (adopted 13 September 1994) International Conference
on Population and Development.2%

1996 Rome Declaration on World Food Security (adopted 13-17 November 1996) World
Food Summit (Rome Decl. WES).

1997 Kyoto Protocol to the United Nations Framework Convention on Climate Change
(adopted 11 December 1997 entered into force 16 February 2005) UNFCCC (Kyoto

Protocol).

1998 Aarhus Protocol on Persistent Organic Pollutants (adopted 24 June 1998) UNECE
(POPs).

1998 Convention on Access to Information, Public Participation in Decision-Making and

Access to Justice in Environmental Matters (adopted 25 June 1998 entered into force
30 October 2001) UNECE (Aarhus Conv.).

1998 Rotterdam Convention on the Prior Informed Consent Procedure for Certain
Hazardous Chemicals and Pesticides in International Trade (signed 10 September
1998 entered into force 24 February 2004) Conference of Plenipotentiaries
(Chemicals Conv.).

1999 The Right to Adequate Food (published 12 May 1999) CESCR E/C.12/1999/5 (CESCR
General Comment 12).

2000 Earth Charter (adopted March 2000) UNESCO.

2000 Cartagena Protocol on Biosafety to the CBD (adopted 15 May 2000 entered into force
11 September 2003) UNCTAD (Cartagena Protocol).

2000 United Nations Millennium Declaration (adopted 8 September 2000) UNGA (UN
Millennium Decl.).

2001 Universal Declaration on Cultural Diversity (adopted 2 November 2001) UNESCO
(UDCD).

2003 Convention for the Safeguarding of the Intangible Cultural Heritage (adopted 17
October 2003 entered into force 20 April 2006) UNESCO.

2003 The Right to Water (published 20 January 2003) UN-ECOSOC (General Comment
15).

2004 The Right to Food (adopted 16 April 2004) UNCHR E/CN.4/RES/2004/19 (Res.
2004/19).

2004 Voluntary Guidelines to Support the Progressive Realization of the Right to
Adequate Food in the Context of National Food Security (adopted November 2004)
FAO Council (2004 FAO VG).

2006 Convention on the Rights of Persons with Disabilities (adopted 13 December 2006
entered into force 3 May 2008) UNGA (CRDP).

2007 United Nations Declaration on the Rights of Indigenous Peoples (adopted 13
September 2007) UNGA (UNDRIP).

2009 Right of Everyone to Take Part in Cultural Life (published 20 November 2009)
CESCR (General Comment 21).

2010 Universal Declaration on the Rights of Mother Earth (adopted 22 April 2010, Earth’s
day 2010) World People’s Conference on Climate Change and the Rights of Mother
Earth.

2010 Resolution on the Human Right to Water and Sanitation (adopted 28 July 2010)
UNGA (Res. 64/292).

280 The Key Actions to implement the Programme were adopted by UNGA in July 1999. UNFPA, ‘Programme of
Action’ (2004) < > accessed 25 February 2019.


https://www.unfpa.org/sites/default/files/event-pdf/PoA_en.pdf
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2010 Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing
of Benefits Arising From their Utilization (adopted 29 October 2010, entered into
force 12 October 2014) UNCTAD (Nagoya Protocol).

2010 Situation of Human Rights and Fundamental Freedoms of Indigenous Peoples
(published 9 August 2010) UNGA (Res. A/65/264).

2011 Declaration of Animal Rights (drafted May 2011) “Our Planet. Theirs Too”
conservation group.

2011 Universal Declaration on Animal Welfare (drafted 2011) World Society for the
Protection of Animals (UDAW).

2013 Minamata Convention on Mercury (signed 10 October 2013 entered into force 16
August 2017) Intergovernmental Negotiating Committee on Mercury — Conference
of Plenipotentiaries (Minamata Conv.).

2015 2030 Agenda for Sustainable Development (adopted 25 September) UNGA
(A/Res/70/1).

2015 Annual Report 2015 (5 October 2015) [ACHR .28

2015 Paris Agreement (adopted 12 December 2015 entered into force 4 November 2016)
UNFCCC.

2016 American Declaration on the Rights of Indigenous Peoples (adopted 15 June 2016)
OAS.

2016 Alluvial Gold Exploitation — Evidences from Remote Sensing (published May 2018)
UNDOC and Gobierno de Colombia (Colombian Government) (Alluvial Gold
Exploitation report).2®

2017 Harmony with Nature (published 19 July 2017) UNGA (Report of the Secretary
General A/72/175).

2018 UN Declaration on the Rights of Peasants and Other People Working in Rural Areas
(adopted 17 December 2018) UNGA (UNDROP).

2018 Harmony with Nature (published 23 July 2018) UNGA (Report of the Secretary
General A/73-221).

NATIONAL

Bolivia
2010 Act 071 of 2010 - Ley de Derechos de la Madre Tierra (Act of Mother Earth’s Rights).
Colombia?®3

1873 Act 84 of 31 May 1873 (hereinafter “Act 84/1873”) - Colombian Civil Code.

1890 Act 89 of 25 November 1890 (hereinafter “Act 89/1890”) ~ By means of which it is
determined the way how sauvages that surrender to a civilized life shall be governed.

1922 Act 114 of 30 December 1922 (hereinafter “Act 114/1922”) on Immigration and
Agricultural Colonies (current validity unconfirmed).

1961 Act 135 of 15 December 1961 (hereinafter “Act 135/1961”) on Social Land Reform
(repealed by Act 160 of 3 August 1994 — Whereby the National System of Land
Reform and Peasant Rural Development is created, a subsidy for land acquisition is
established, the Instituto Colombiano de la Reforma Agraria (Colombian Institute of
Land Reform) is reformed and other provisions are adopted).

1968 Decree 760 of 22 May 1968 (hereinafter “Decree 760/1968”) — Whereby the Corporacion
Nacional para el Desarrollo del Chocé (National Corporation for the Development of
Choco) - CODECHOCO is created.

1974 Decree 2811 of 18 December 1974 (hereinafter “Decree 2811/1974”) - Whereby the
National Code on Renewable Natural Resources and Environmental Protection is
adopted.

1984 Decree 1 of 1984 (hereinafter “Decree 1/1984”) - Codigo Contencioso Administrativo
- C.C.A. (Administrative Code).

1988 Decree 2001 of 28 September 1988 (hereinafter “Decree 2001/1988”) — Whereby Act
135 of 1961 is partially regulated with regards to Indigenous Reserves (repealed by
Decree 2164 of 7 December 1995 by means of which Act 160 of 1994 was regulated
with regards to land titles for indigenous communities to establish, restructure,
widen or clear Indigenous Reserves).

281 Ch IV.A deals with the right to access to water in the Americas.

282 The Atrato-Tutela refers to the Spanish language version of this document: UNDOC and Gobierno de
Colombia, Explotacion de Oro de Aluvion ~Evidencias a partir de Percepcion Remota (June 2016).

28 Unless otherwise stated, the instrument is in effect, even if only partially. The legal effects of legal instruments
in other jurisdictions has not been verified in the course of this study.
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Constitucion Politica de Colombia (hereinafter “CP”, “Colombian Constitutional Charter”
or “Constitution”).

Act 21 of 4 March 1991 (hereinafter “Act 21/1991”) -~ Whereby it is approved the ILO
Convention 169 on Indigenous and Tribal Peoples adopted by the 76 session of the
General Conference, Geneva, 7 June 1989.

Decree 2591 of 19 November 1991 (hereinafter “Decree 2591/1991”) - Whereby the
Tutela action is regulated pursuant to Art. 86 of the Constitution.

Decree 306 of 19 February 1992 (hereinafter “Decree 306/1992”) — Whereby Decree
2591 of 1991 is regulated.

Decree 1332 of 11 August 1992 (hereinafter “Decree 1332/1992”) — Whereby the Special
Commission for Black Communities referred to by transitory Art. 55 CP is created,
and its functions and powers are established; and on the acknowledgement of
territorial and cultural rights as well as economic, political and social rights of black
peoples in Colombia.

Act 70 of 27 August 1993 (hereinafter “Act 70/1993”) — Whereby the transitory Art.
55 CP is regulated.

Act 99 of 23 December 1993 (hereinafter “Act 99/1993”) — Whereby the Ministry of
the Environment is created, the Public Sector responsible for the management and
conservation of the environment and renewable natural resources is reorganized, the
National Environmental System (SINA) is organized, and other provisions are
adopted (partially modified).

Act 100 of 23 December 1993 (hereinafter “Act 100/1993”) -~ Whereby the System of
Integral Social Security is created and other provisions are adopted.

Act 165 of 9 November 1994 (hereinafter “Act 165/1994”) — Whereby the CBD,
adopted in Rio de Janeiro on 5 June 1992, is approved.

Decree 1320 of 13 July 1998 (hereinafter “Decree 1320/1998”) — Whereby prior
consultation with indigenous and black communities for exploitation of renewable
natural resources in their territory is regulated.

Act 740 of 24 May 2002 (hereinafter “Act 740/2002”) — Whereby the Cartagena
Protocol on Biosafety to the CBD is approved.

Act 1037 of 25 July 2006 (hereinafter “Act 1037/2006”) ~ Whereby the Convention for
the Safeguarding of the Intangible Cultural Heritage, adopted by the XXXII General
Meeting of UNESCO celebrated in Paris and ending on 17 October 2003, signed in
Paris on 3 November 2003, is approved.

Ombudsman Report, La Mineria de Hecho en Colombia (Defensoria del Pueblo 2010).
Ombudsman Report, Informe de Riesgo Num. 15 (Defensoria del Pueblo 2010).

Decree 3570 of 27 September 2011 (hereinafter “Decree 3570/2011") — Whereby the
objective and structure of the Ministry of the Environment and Sustainable
Development are modified and the Administrative Sector of the Environment and
Sustainable Development is integrated.

Ombudsman Report, Informe de Seguimiento a la Publicacién “Mineria de Hecho en Colombia”
(Defensoria del Pueblo 2010).

Act 1658 of 15 July 2013 (hereinafter “Act 1658/2013") - Whereby the
commercialization and use of mercury in diverse industrial activities are established,
requirements and incentives to reduce and eliminate the use of mercury are
determined, and other provisions are adopted.

Ombudsman Report Crisis Humanitaria en el Choco: Diagnstico, Valoracion'y Acciones de la
Defensoria del Pueblo (Defensoria del Pueblo 2014).284

Resolucion Defensorial (Ombudsman Resolution) 64 of 29 September 2014,
Defensoria del Pueblo (hereinafter “Res. 64/2014").

Directiva Conjunta (Joint Directive) 005/2014, Defensoria del Pueblo (Ombudsman)
and Procuraduria General de la Nacion (Inspector General (hereinafter “Joint
Directive 005/2014™).

Acuerdo Final para la Terminacion del Conflicto 'y la Construccion de una Paz Estable y Duradera
(Final Accord to End the Conflict and Build Stable and Long-Lasting Peace,

284 Available on <

> accessed 28 February

2019. Data for 2013 show at least: 8 victims of anti-personnel mines, 157 cases of extorsion, 169 murders, 636 death
threats, 4.600 persons expulsed of their territory, 18 massive displacements, i.a. It also reports land dispossession,
armed conflict, child mortality by preventable diseases (intestinal diseases and malnutrition), geographic and
language barriers to treat sick people, lack of medical services, sexual abuses (including of minors), unlawful
recruitment of children, i.a. Between January-July 2014, 53 forced disappearances had been reported. The report
also highlights the National Government’s non- compliance with the commitments made in the interinstitutional
plan of return of victims to the area. Defensoria del Pueblo, Crisis Humanitaria en Chocé - Diagndstico, Valoracion y
Accion de la Defensoria del Puchlo, 2014).
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hereinafter “Peace-Agreement”), entered into 24 October 2016 between the
Colombian Government and the Fuerzas Armadas Revolucionarias de Colombia — Ejército
del Pueblo (FARC-EP).

Decree 749 of 2 May 2018 (hereinafter “Decree 749/2018”) - Whereby the
Intersectorial Commission for the Province of Choco is created.

Constitucion de la Repiiblica del Ecuador (Constitution of the Republic of Ecuador)
(adopted 28 September 2008 entered into force 20 October 2008. Asamblea Nacional
Constituyente de Ecuador de 2007-2008 (National Constituing Assembly of Ecuador).
Codigo Organico del Medio Ambiente (Organic Code of the Environment) (adopted 12
April 2017, entered into force 12 April 2018).

Ley Ambiental de Proteccion a la Tierra en el Distrito Federal (Environmental Act of
Protection to Earth in the Federal District) (published 13 January 2000).

Constitucién Politica del Estado Libre y Soberano de Guerrero (Political Constitution of the
Free and Sovereign State of Guerrero) (adopted 30 June 2014).

Constitucion Politica de la Ciudad de México (Political Constitution of Mexico City)
(adopted 31 January 2017).

“Te Urewera” Act 51 of 27 July 2014 (entered into force 28 July 2014).
“Te Awa Tupua (Whanganui River Claims Settlement)” Act 7 of 20 March 2017
(entered into force 21 March 2017).

Charter of the Forest (adopted 1217, joined to Carta Magna in the 1297 Confirmation
of Charters).2®

Constitucion de la Republica Bolivariana de Venezuela (Constitution of the Bolivarian
Republic of Venezuela) (adopted 19 December 1999).

4. List OF CASE LAW AND OTHER JUDICIAL INSTRUMENTS

Inter-American
System

1997

2001

2002

2005

2006

2007

2007

Inter-American Report on the Situation of Human Rights in Ecuador (1997)
Commission  of = OEA/Ser.1/V/T1.96, 24 April 1997 (IACHR report on Ecuador).
Human Rights

Inter-American Mayagna (Sumo) Awas Tingni Community v Nicaragua (2001) 31
Court of Human August 2001 (Mayagna v Nicaragua).

Rights

Inter-American Juridical Condition and Human Rights of the Child (2002) Advisory

Court of Human
Rights
Inter-American
Court of Human
Rights
Inter-American
Court of Human
Rights
Inter-American
Commission of
Human Rights
Inter-American

Court of Human
Rights

Opinion OC-17/2002, 28 August 2002.

Yakye Axa Indigenous Community v Paraguay (2005) 17 June 2005
(Yakye Axa v Paraguay).

Sawhoyamaxa Indigenous Community v Paraguay (2006) 29 March
2006 (Sawhoyamaxa v Paraguay).

Access to Justice and Social Inclusion: The Road Towards Strengthening
Democracy in Bolivia (2007) OEA/Ser.L/V/II, 28 June 2007
(IACHR report on Bolivia).

Saramaka People v Suriname (2007) 28 November 2007
(Saramaka v Suriname).

285 Available on < http://www.nationalarchives.gov.uk/education/resources/magna-carta/charter-forest-1225
westminster/ » accessed 5 March 2019.
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Indigenous and Tribal Peoples’ Rights over Their Ancestral Lands and
Natural Resources — Norms and Jurisprudence of the Inter-American
Human Rights System (2009) OAS-TACHR OEA/Ser.L/V/IT 30
December 2009 (IACHR Doc. 56/09).

Xdakmok Kdsek Indigenous Community v Paraguay (2010) 24 August
2010) (Xakmok Kasek v Paraguay).

T-406/1992: Jos¢ Manuel Rodriguez v Enriqye Chartuny Gonzdlez,
mamager of Empresas Publicas de Cartagena (Public Enterprises of
Cartagena), M.P. Ciro Angarita Baron, Ref. Expediente T-
778/1992, 5 June 1992.

T-411/1992: José Felipe Tello Varén, M.P. Alejandro Martinez
Caballero, Ref. Expediente T-785, 17 June 1992.

T-415/1992: Fundepublico v Marino Mayor Romero (Bugalagrande
Mayor), Personero Municipal (Bugalagrande Attorney) and Director de
Saneamiento Ambiental de la Secretaria de Salud del Departamento del
Valle (Director of Public Sanitation, Health Department of the Province
of Valle del Cauca), M.P. Ciro Angarita Baron, Ref. Expediente
T-101, 17 June 1992.

T-428/1992: Amado de Jess Carupia Yagariv Solarte and Ministerio
de Obras Publicas (Ministry of Public Works), M.P. Ciro Angarita
Baron, Ref. Expediente T-859, 24 June 1992.

T-451/1992: S.AS. Television Ltda. v Alcalde Municipal de Ibagué
(Mayor of Tbagué City) and others, M.P. Ciro Angarita Baron, Ref.
Expediente 1285, 10 July 1992.

T-536/1992: Olinda Barragdn and Teresa Gonzdlezv Compaiia Vicon
S.A., M.P. Simon Rodriguez Rodriguez, Ref. Expediente 2610,
23 September 1992.

T-570/1992: Jaime Santamaria Téllez and others v Res. of 26 March
1992 issued by Alcaldia Municipal de Suaita (Municipality of Suaita),
M.P. Jaime Sanin Greiffenstein, Ref. Expediente T-2630, 26
October 1992.

C-027/1993: Carlos Fradique Méndez and others v Act 20/1974
(whereby the Concordat and Protocol signed between Colombia and the
Holy See was approved), M.P. Simén Rodriguez Rodriguez, Ref.
Expedientes D-018, D-116 and D-136, 5 February 1993.
T-092/1993: Antonio Mauricio Monroy Céspedes v Administracion
Municipal de Villavicencio (Municipal Administration of Villavicencio),
M.P. Simon Rodriguez Rodriguez, Ref. Expediente 5849, 19
February 1993.

T-188/1993: Rogelio Domico Amaris and others v Presidencia de la
Republica (Presidence of the Republic of Colombia) and others, M.P.
Carlos Gaviria Diaz, Ref. Expediente T-168594 and T-182245,
10 November 1998.

T-254/1993: Alberto Castrillon and othersv Chief of the Public Health
Service of Puerto Tejada, M.P. Antonio Barrera Carbonell, Ref.
Expediente T-10505, 30 June 1993.

T-257/1993: Asociacion Evangélica Nuevas Tribus de Colombia
(Evangelic Association Nuevas Tribus de Colombia) v Aerondutica Civil
(Civil Aviation) and Division de Asuntos Indigenas del Ministerio de
Gobierno (Division of Indigenous Affairs of the Ministry of
Government), M.P. Alejandro Martinez Caballero, Ref.
Expediente T-10239, 30 June 1993.

T-380/1993: Organizacion Indigena de Antioquia - O.LA. (Indigenous
Association of Antioquia) on behalf of Comunidad Indigena (Indigenous
Community) Emberd-Catio de Chajerado v Corporacién Nacional de
Desarrollo del Chocé — CODECHOCO (National Corporation for the
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Development of Chocd) and Compania de Maderas del Darién —
MADARIEN (Darién Timber Co), M.P. Eduardo Cifuentes
Munoz, Ref. Expediente T-13636, 13 September 1993.
T-405/1993: Comunidades Indigenas del Medio Amazonas
(Indigenous Communities of Central Amazonas) v Ministerio de Defensa
Nacional (Ministry of Defense) and Misién Aérea de los Estados Unidos
(USA Air Mission)) M.P. Hernando Herrera Vergara, Ref.
Expediente T-12559, 23 September 1993.

T-539/1993: Rafael Enrique Martinez Torres v Aslo S.A., M.P. José
Gregorio Hernandez Galindo, Ref. Expediente T-20297, 22
November 1993.

C-058/1994: Alfonso Palma Capera v Arts. 27 and 63 of Act 48/1993,
M.P. Alejandro Martinez Caballero, Ref. Expediente D-369, 17
February 1994.

T-244/1994: Arnulfo Camacho Medina v INDERENA — Regional
Cundinamarca, Carlos Adolfo Van Arcken and Maria Angélica Medina,
M.P. Hernando Herrera Vergara, Ref. Expediente T-28216, 20
May 1994.

T-254/1994: Ananias Narvaezv Cabildo de la Comunidad Indigena de
El Tambo (Cabildo of the Indigenous Community of El Tambo), M.P.
Eduardo Cifuentes Mufoz, Ref. Expediente T-30116, 30 May
1994.

T-342/1994: Ariel Uribe Orozco and Jorge Alberto Restrepo Gonzdlez
v Asociacion Nuevas Tribus de Colombia (Colombian New Tribes
Association), M.P. Antonio Barrera Carbonell, Ref. Expediente
T-20973, 27 July 1994.

C-519/1994: Constitutional review of Acts 162 and 165 of 1994
whereby the CBD was approved, M.P. Vladimiro Naranjo Mesa,
Ref. Expediente LAT-036, 21 November 1994.

T-523/1994: Maria de Jesiis Medina Pérez and other inhabitants of
Llanos de Cuiva v Alvaro Vdsquez (owner of a property containing a
water source), M.P. Alejandro Martinez Caballero, Ref.
Expediente T-34561, 22 November 1994.

T-550/1994: Lorenzo Miguel Pifia Ahumada and others v Mayor of the
Municipality of Cérdoba (province of Bolivar) and the company
“TURFIN Limitada”, M.P. José Gregorio Hernandez Galindo,
Ref. Expediente T-43712, December 1994.

T-015/1995: Esrilda Correa Marimén v Fondo Nacional de Caminos
Vecinales (National Fund for Rural Ways), M.P. Hernando Herrera
Vergara, Ref. Expediente T49824, 23 January 1995.
T-092/1995: Baltasar Guerrero Mdrquez v Municipio de Aipe
(Municipality of Aipe) and Gobernacion del Huila (Government of the
Province of Huila), M.P. Hernando Herrera Vergara, Ref.
Expediente T-54798, 2 March 1995.

C-282/1995: Gabriel Muyuy Jacanmejoy and Edgar Pardo Rodriguez
v Art. 157 of Act 100/1993, M.P. Carlos Gaviria Diaz, Ref.
EXpediente D-692, 29 June 1995.

T-379/1995: Pedro Rojas Leon v Francisco Prospero Fleury and other
successors of Manuel de Vengoechea de Mier, M.P. Antonio Barrera
Carbonell, Ref. Expediente T-61500, 28 August 1995.
C-401/1995: Constitutional review of Act 183/1995 whereby the
Framework Agreement of Cooperation between the European Economic
Community and the Cartagena Agreement and its Member Countries,
namely the Republic of Bolivia, the Republic of Colombia, the Republic of
Ecuador, the Republic of Peru and the Republic of Venezuela, M.P.
Vladimiro Naranjo Mesa, Ref. Expediente LAT. 045, 7
September 1995.

T-413/1995: Fernando Agustin Delgado v Junta Administradora del
Acueducto Regional “La Cuchilla> (Administrative Board of “La
Cuchilla” Regional ~Aqueduct), M.P. Alejandro Martinez
Caballero, Ref. Expediente T-71043,13 September 1995.
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C-139/1996: Jaime Bocanegra and others v Arts. 1, 5 and 40 of Act 89 of
1890, M.P. Carlos Gaviria Diaz, Reference Expediente D-1080,
9 April 1996

C-262/1996: Constitutional review of Act 243/1995 whereby the
International Convention for the Protection of New Varieties of Plants
UPOV was approved, M.P. Eduardo Cifuentes Mufioz, Ref.
Expediente LAT-068, 13 June 1996.

T-349/1996: Ovidio Gonzdlez Wasorna v Asamblea General de
Cabildos Indigenas Region -Chami and Cabildo Mayor Unico - CRIR
(General Assembly of Indigenous Cabildos in the Chami Region and
Unified Major Cabildo), M.P. Carlos Gaviria Diaz, Ref.
Expediente T-83456, 8 August 1996.

T-496/1996: Libardo Guainas Finscue v Third Criminal Court in the
Judicial District of La Plata, Province of Huila, M.P. Carlos Gaviria
Diaz, Ref. Expediente T-100537, 26 September 1996.
T-574/1996: Pescadores de Salahonda (Fishermen of Salahonda) v
Ecopetrol, M.P. Alejandro Martinez Caballero, Ref. Expediente
T-100774, 29 October 1996.

SU-039/1997: Defensor del Pueblo (Ombudsman) Jaime Cordoba
Trivifio on behdlf of Grupo Etnico Indigena U'wa (U'wa indigenous
community) v Ministerio del Medio Ambiente (Ministry of Environment)
and Occidental de Colombia Inc., M.P. Antonio Barrera Carbonell,
Ref. Expediente T-84771, 3 February 1997.

C-183/1997: Javier Lizcano Rivas v Art. 217 of Act 100/1993, M.P.
José Gregorio Hernandez, Ref. Expediente D-1469, 10 April
1997.

C-239/1997: José Euripides Parra Parra v Art. 326 of Decree
1000/1980 (Criminal Code), M.P. Carlos Gaviria Diaz, Ref.
Expediente D-1490, 20 May 1997.

T-248/1997: Hilario Sarmiento Tarazona and Maria Teresa Jurado de
Sarmiento on behalf of their child Jose Hilario Sarmiento Jurado, M.P.
Fabio Moron Diaz, Ref. Expediente T-122350, 27 May 1997.
T-523/1997: Francisco Gembuel Pechene v Luis Alberto Passu and
others, M.P. Carlos Gaviria Diaz, Ref. Expediente T-124907, 15
October 1997.

C-054/1998: Juan Carlos Galiendo Vacha v Art. 193 of Act 100/1993,
M.P. Fabio Moron Diaz, Ref. Expediente D-1764, 4 March
1998.

C-126/1998: Luis Fernando Macias Gomeg and Luis Roberto Wiesner
Moralesv Decree 2811/1974 (household utilities regime) and Arts. 19 and
20 of Act 23/1973 (assigning competences to the President to adopt the
Code on Natural Resources and Environmental Protection), M.P.
Alejandro Martinez Caballero, Ref. Expediente D-1794, 1 April
1998.

SU-510/1998: Alvaro de Jesis Torres Forero v Autoridades
Tradicionales de la Comunidad Indigena Arhuaca de la Zona Oriental de
la Sierra Nevada de Santa Marta (Traditional Authorities of the
Arhuaco Indigenous Community of the Eastern Zone of Sierra Nevada de
Santa Marta), M.P. Eduardo Cifuentes Munoz, Ref. Expediente
T-141047, 18 September 1998.

T-652/1998: Rogelio Domicé Amaris and others v Presidencia de la
Republica (Presidence of the Republic of Colombia) and others, M.P.
Carlos Gaviria Diaz, Ref. Expediente T-168594 and T-182245,
10 November 1998.

T-046/1999: Ricardo Correal Morillo (Director of the Ombudsman
National Directorate of Judicial Action) v C.I. Prodeco Productos de
Colombia S.A, M.P. Hernando Herrera Vergara, Ref.
Expediente T-183139, 29 January 1999

C-200/1999: Constitutional Review of Act 464/1998 — Whereby the
1994 International Tropical Timber Agreement is adopted, M.P. Carlos
Gaviria Diaz, Ref. Expediente LAT-133, 7 April 1999,
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T-209/1999: Elsa Mery Tacuri Herndndez and Olga Polanco de Iriarte
v Instituto de Seguros Sociales (Institute of Social Security), M.P.
Carlos Gaviria Diaz, Ref. Expediente T-152647 and T-154236,
13 April 1999.

SU-961/1999: Gloria Lucia Sarmiento and José Fernando Valencia v
Corte Suprema de Justicia Sala Plena (Plenary Chamber, Supreme Court
of Justice,), M.P. Vladimiro Naranjo Mesa, Ref. Expedientes T-
229103 and T-237605, 1 December 1999.

SU-995/1999: Ivin Enrique Brito Roncallo and others v Alcaldia
Municipal de El Plato (Municipality of El Plato in the Province of
Magdalena), Ref. Expedientes T-218550, T-229080, T-233549,
T233551, T-233586, T-233681, T-233709 and T-237521, 9
December 1999.

T-158/2000: Rosalba Galvis Gomez v Hospital Universitario “San
José” de Popaydn (University Hospital “San José”, Popaydn), M.P. José
Gregorio Hernandez Galindo, Ref. Expediente T-254424, 22
February 2000.

C-431/2000: Julio César Rojas Monsalve v fragments of Art. 1 of Act
507/1999 (on land management), M.P. Vladimiro Naranjo Mesa,
Ref. Expediente D-2589, 12 April 2000.

C-432/2000: Maria Teresa Pardo Platav Art. 21 of Act 344/1996 (on
public expenditure), M.P. Alfredo Beltran Sierra, Ref. Expediente
D-2590, 12 April 2000.

C-671/2001: Constitutional control of Act 618 of 2000, whereby the
1997 Montreal Protocol was approved, M.P. Jaime Araujo Renteria,
Ref. Expediente LAT-191, 28 June 2001.

SU-1023/2001: Librada de Dios Viuda de Fajardo and others v
Compaiiia de Inversiones de la Flota Mercante S.A. and others, M.P.
Jaime Cordoba Trivino, Ref. Expedientes T-409301, T-411010,
T-411263, T-442235 and T-426970, 26 September 2001.
C-1064/2001: Armando José Soto Jiménez v Art. 2 of Act 628/2000
(whereby the 2001 national budget was established), M.P. Manuel José
Cepeda Espinosa and Jaime Cordoba Trivino, Ref. Expediente
D-3449, 1 October 2001

C-293/2002: Ricardo Vanegas Sierra v fragments of Arts. 1 and 85 of
Act 99/1993, M.P. Alfredo Beltran Sierra, Ref. Expediente D-
3748, 23 April 2002.

C-339/2002: Carlos Alberto Mantilla Gutiérrez v fragments of Arts.
3,4,18,and 34to 36 of Act 685/2001 (Mining Code), M.P. Jaime Araujo
Renteria, Ref. Expediente D-3767, 7 May 2002.

T-434/2002: Fabio Andrés Ospina v Protection Technology S.A.,
M.P. Rodrigo Escobal Gil, Ref. Expediente T-537584, 30 May
2002.

C-071/2003: Constitutional Review of Act 740/2002 whereby the
Cartagena Protocol was approved, M.P. Alvaro Tafur Galvis, Ref.
Expediente LAT-222, 4 February 2003.

SU-383/2003: Organizacién de Pueblos Indigenas de la Amazonia
Colombiana — OPIAC (Organization of Indigenous Peoples in the
Colombian Amazon) v Presidencia de la Republica (Presidency of the
Republic of Colombia) and others, M.P. Alvaro Tafur Galvis, Ref.
Expediente T-517583, 13 May 2003.

T-410/2003: Jorge Herndn Gomez Angel v Alcalde Municipal de
Versalles — Valle del Cauca (Mayor of Versalles in the Province of Valle
del Cauca) and the Director of Empresa de Servicios Publicos de
Versalles (Versalles Public Services Corporation), M.P. Jaime
Cordoba Trivifio, Ref. Expediente T-697667, 22 May 2003.
T-552/2003: Ever Quinayds Omen and other v Consejo Superior de la
Judicatura (Superior Council of Judicature), M.P. Rodrigo Escobal
Gil, Ref. Expediente T-506199, 10 July 2003.

T-955/2003: Conscjo Comunitario Mayor Cuenca Rio Cacarica
(Grand Community Council of the Cacariva River Basin) v Ministerio
del Medio Ambiente (Ministry of the Environment) and others, M.P.
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Alvaro Tafur Galvis, Ref. Expediente T-562887, 17 October
2003.

T-025/2004: Abel Antonio Jaramillo and others v Red de Solidaridad
Social (Network of Social Solidarity) and others, M.P. Manuel José
Cepeda Espinosa, Ref. Expedientes T-653010 and others, 22
January 2004.

C-040/2004: Jesiis Alfonso Angarita Avila v Art. 4220 of Act
715/2001 (on membership to the health care system), M.P. Jaime
Cordoba Trivifio, Ref. Expediente D-4719, 27 January 2004.
T-814/2004: Ofelia Vasquez v Alcaldia Municipal de Padilla, Cauca
(Municipality of Padilla, Province of Cauca), M.P. Rodrigo Uprimny
Yepes, Ref. Expediente T-894976, 27 August 2004.
C-988/2004: Marcel Tangarife Torres v Arts. 1, 3, 4 and 6 of Act
822/2003, M.P. Humberto Sierra Porto, Ref. Expediente D-
4884,12 October 2004.

T-315/2005: Alvaro Latorre Nigrinis and Janeth Pardo Martinez v
Juzgados Cuatroy Primero Laboral del Circuito de Santa Marta (First
and Fourth Labor Courts in the Judicial District of Santa Marta) and
Sala Laboral del Tribunal Superior del Distrito Judicial de Santa Marta
(Labor Chamber, Superior Tribunal in the Court District of Santa
Marta), M.P. Jaime Cordoba Trivifio, Ref. Expediente T-
989589, 1 April 2005.

C-590/2005: Rafael Sandoval Lopez v Art. 185 of Act 906 of 2004,
M.P. Jaime Cérdoba Trivino, Ref. Expediente D-5428, 8 June
2005.

T-1104/2005: Jaime Castro Lépez v Empresas Prblicas de Medellin
(Public Enterprises of Medellin), M.P. Jaime Aratijo Renteria, Ref.
Expediente T-1138238, 28 October 2005.

T-1110/2005: Luis Maria Ardila Morales v Juzgado Tercero Penal del
Circuito de Bogotd (Third Criminal Court in the Judicial District of
Bogotd) and Fiscalia 106 Seccional de la Unidad de Delitos contra la Fe
Publicay el Patrimonio Econémico — Bogotd (Prosecutor 106, Section of
Crimes against Public Faith and Economic Assets), M.P. Humberto
Antonio Sierra Porto, Ref. Expediente T-1150497, 28 October
2005.

T-016/2006: Susana del Carmen Pupo de Rosania v Sala Civil del
Tribunal Superior de Barranquilla (Civil Chamber, Superior Tribunal of
Barranquilla) and Sala de Casacion Civil de la Corte Suprema de Justicia
(Civil Chamber, Supreme Court of Justice), M.P. Manuel José
Cepeda Espinosa, Ref. Expediente T-1200120, 25 January
2006.

T-158/2006: Laureano Augusto Ramirez Gil v CAPRECOM, M.P.
Humberto Antonio Sierra Porto, Ref. Expediente T-1217433, 2
March 2006.

C-188/2006: Pedro Pablo Camargo v Arts. 98 to 110 of Act 795/2003
(organic statute of the financial system), M.P. Rodrigo Escobar Gil,
Ref. Expediente D-5931, 15 March 2006.

C-742/2006: Edgar Eduardo Manrique Muiioz v Art. 4 of Act
397/1997, M.P. Marco Gerardo Monroy Cabra, Ref. Expediente
D-6212, 30 August 2006.

T-060/2007: Paola Pardo Pérez on behalf of Luis Alberto Pardo
Franco v Famisanar, M.P. Humberto Antonio Sierra Porto, Ref.
Expediente T-1422889, 1 February 2007.

T-148/2007: Martha Amparo Gémez Hendo on behalf of Elizabeth
Montoya Gomez v Instituto de Seguros Sociales EPS (Institute of Social
Security), M.P. Humberto Antonio Sierra Porto, Ref.
Expediente T-1452446, 1 March 2007.

T-270/2007: Flor Enid Jiménez de Correa v Empresas Publicas de
Medellin, M.P. Jaime Aratjo Renteria, Ref. Expediente T-
1426818, 17 April 2007.

T-760/2007: Maria Delfina Castaiio de Ospina v Corporacién
Auténoma Regional de Caldas, M.P. Clara Inés Vargas Hernandez,
Ref. Expediente T-1398036, 25 September 2007.
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T-005/2008: Santiago David Pefialosa v Cafesalud EPS and
Cafesalud Medicina Prepagada, M.P. Mauricio Gonzalez Cuervo,
Ref. Expediente 1693981, 15 January 2008.

T-243/2008: Norma Yaneth Vdsquez Diaz v Empresa Empoibagué
S.A., Juzgado Segundo Laboral del Circuito de Ibagué (Second Labor
Court in the Judicial District of Ibagué) and Sala Laboral del Tribunal
Superior del Distrito Judicial de Ibagué (Labor Chamber, Superior
Tribunal in the Judicial District of Ibagué), M.P. Manuel José
Cepeda Espinosa, Ref. Expediente T-1706145, 6 March 2008.
T-743/2008: Jos¢ Ignacio Durdn Cuellar v Sala Civil del Tribunal
Superior del Distrito Judicial de Bogota (Civil Chamber, Superior
Tribunal in the Judicial District of Bogotd), M.P. Manuel José
Cepeda Espinosa, Ref. Expediente T-1818638, 24 July 2008.
T-760/2008: Luz Mary Osorio and others v various health care
providers, M.P. Manuel José Cepeda Espinosa, Ref. Expediente
T-1281247 and others, 31 July 2008.

T-888/2008: Nicolds Contreras Herndndez v Proactiva Aguas de
Monteria S.A. ES.P., M.P. Marco Gerardo Monroy Cabra, Ref.
Expediente T-1822669, 12 September 2008.

T-170/2009: Rodolfo Medina Pertuz v Cajacopi EPS and Hospital
Juan Dominguez Romero de Soledad — Atlantico), M.P. Humberto
Sierra Porto, Ref. Expediente 2071184, 18 March 2009.
T-381/2009: Gloria Trujillo de Hodapp and others v Instituto
Nacional de Concesiones - INCO (National Institute of Licenses) and
others, M.P. Jorge Ignacio Pretelt Chaljub, Ref. Expediente T-
2104916, 28 May 2009.

T-425/2009: Rodrigo Avila Cortés and Jesus Oswaldo Chaves Chaves
v Banco Cafetero S.A. and Federacion Nacional de Cafeteros, M.P.
Gabriel Eduardo Mendoza Martelo, Ref. Expedientes T-
2151251 and T-2186198, 30 June 2009.

C-486/2009: Remberto Quant Gonzdlez v Art. 8 of Act 1124/2007
(whereby the profession of Environmental Administration is regulated),
M.P. Maria Victoria Calle Correa, Ref. Expediente D-7589, 22
July 2009.

T-546/2009: Carolina Murcia Otdlora v Empresas Piiblicas de Neiva
ES.P. (Public Enterprises of Neiva), M.P. Maria Victoria Calle
Correa, Ref. Expediente T-2259519, 6 August 2009.
C-639/2009: Constitutional review of the Protocolo de Enmienda dl
Acuerdo Latino Americano de Coproduccion Cinematogrdfica (Protocol
to Ammend the Latin American Agreeement on Film Co-production) and
Act 1262/2008 whereby the Protocol was approved, M.P. Jorge Ivan
Palacio Palacio, Ref. Expediente LAT-342,16 September 2009.
T-769/2009: Alvaro Bailarin and othersv Ministerio del Interior y de
Justicia (Ministry of Government and Justice), Ministerio de Ambiente,
Vivienda y Desarrollo Territorial (Ministry of the Environment,
Housing and Territorial Development,), Ministerio de Defensa (Ministry
of Defense), Ministerio de la Proteccion Social (Ministry of Social
Protection) and Ministerio de Minas y Energia (Ministry of Mines and
Energy), M.P. Nilson Pinilla Pinilla, Ref. Expediente T-
2315944.

T-883/2009: Andrés Santamaria Garrido — Defensor del Pueblo de la
Regional Valle del Cauca (Ombudsman in the Province of Valle del
Cauca) v Juzgado 14 Civil del Circuito de Medellin (Fourteenth Civil
Court in the Judicial District of Medellin) and Bancolombia, M.P.
Gabriel Eduardo Mendoza Martelo, Ref. Expediente T-
2294410, 30 November 2009.

T-974/2009: Sandra Milena Echeverry and others v Municipio de
Cartago (Municipality of Cartago) and Empresas Municipales de
Cartago (Municipal Enterprises of Cartago), M.P. Mauricio
Gonzalez Cuervo, Ref. Expediente T-2282092, 18 December
2009.
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T-143/2010: Marcos Arrepiche v Alcalde del Municipio de Puerto
Lopez (Mayor of the Puerto Lopez Municipality) and Gobernador del
Meta (Governor of the Province of Meta), M.P. Maria Victoria Calle
Correa, Ref. Expediente T-2435048, 26 February 2010.
C-434/2010: Luis Manuel Muftoz Bricefio and others v fragments of
Arts. 1 and 3 of Act 706/2011 (whereby the Barranquilla and Pasto
Carnivals were declared national cultural heritage), M.P. Jorge
Ignacio Pretelt Chaljub, Ref. Expediente D-7923, 2 June 2010.
T-547/2010: Julio Alberto Torres Torres and others v Ministerio del
Interior y de Justicia (Ministry of Government and Justice) and others,
M.P. Gabriel Eduardo Mendoza Martelo, Ref. Expediente T-
2128529, 1 July 2010.

C-595/2010: Juan Gabriel Rojas Lpez v fragments of Arts. 1 and 5 of
Act 1333/2009 whereby the procedure of environmental sanctions was
established, M.P. Jorge Ivan Palacio Palacio, Ref. Expediente D-
7977, 27 July 2010.

T-614/2010: Maria del Socorro Soto v Alcaldia Municipal de La
Tebaida, Quindio (Municipality of La Tebaida in the Province of
Quindio) and Empresa Sanitaria del Quindio S.A., M.P. Luis Ernesto
Vargas Silva, Ref. Expediente T-2640111, 5 August 2010.
C-666/2010: Carlos Andrés Echeverry Restrepov Art.7 of Act 84/1989
(National Statute of Animal Protection), M.P. Humberto Antonio
Sierra Porto, Ref. Expediente D-7963, 30 August 2010.
T-055/2011: Robin de Jesiis Hincapié Restrepo and Olga Lucia Ramirez
Torres v Empresas Publicas de Medellin ES.P.-EPM. (Public
Enterprises of Medellin), M.P. Jorge Ivan Palacio Palacio, Ref.
Expediente T-2804492, 4 February 2011

T-129/2011: Oscar Carupia Domicé and others on behalf of Embera-
Katio ethnic groups v Ministry of Transport and others, M.P. Jorge
Ivan Palacio Palacio, Ref. Expediente T-2451120, 3 March 2011.
T-177/2011: Tanya Patricia Mdrquez Kruger v Empresa Colsimetric
S.A., M.P. Gabriel Eduardo Mendoza Martelo, Ref. Expediente
T-2.844.031, 14 March 2011

T-211/2011: Clemencia Forero Ucros v Instituto de Seguro Social
(Institute of Social Security), Ministerio de Relaciones Exteriores
(Ministry of Foreign Affairs) and Ministerio de Hacienda y Crédito
Publico (Ministry of Finance and Public Credit), M.P. Juan Carlos
Henao Pérez, Ref. Expediente T-2861992, 28 March 2011.
C-220/2011: Eduardo Montealegre Lynett v para 1 of Art 43 of Act 99
0f 1993, M.P. Jorge Ignacio Pretelt Chaljub, Ref. Expediente D-
8241, 29 March 2011.

T-282/2011: Chilo Valencia and others v Inspeccion Urbana de Policia
Municipal 1¢ Categoria (Ist Category Municipal Police Precint) Fray
Damidn N 4 of Santiago de Cali and Secretaria de Vivienda de Santiago
de Cali (Housing Division of the municipality of Santiago de Cali), M.P.
Luis Ernesto Vargas Silva, Ref. Expedientes T-2898085 and T-
2890730, 12 April 2011.

C-366/2011: Gustavo Gallén Giraldo v Act 1382/2010 (whereby the
Mining Code was modified), M.P. Luis Ernesto Vargas Silva, Ref.
Expediente D-8250, 11 May 2011.

T-433/2011: Apulio Chamarra and Pedro Chamarra on behalf of the
Embera Dobida de Eyakera Community of Chocé v Ministerio de
Agricultura (Ministry of Agriculture), Ministerio del Interior (Ministry
of Government), Ministerio del Medio Ambiente (Ministry of the
Environment) and Instituto Colombiano de Desarrollo Rural -
INCODER (Colombian Institute of Rural Development), M.P.
Mauricio Gonzalez Cuervo, Ref. Expediente T-2918340, 23
May 2011.

T-511/2011: Union Temporal MAVIG — DEPROCON v Seccion
Tercera de la Sala de lo Contencioso Administrativo del Consejo de
Estado (Third Section of the Administrative Chamber, Council of State),
M.P. Jorge Ivan Palacio Palacio, Ref. Expediente T-2958222,
30 June 2011
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T-608/2011: Alba Rocio Cano Romdn on behalf of William Garcia
Yepesv Corporacion Autonoma Regional de Caldas - Corpocaldas, M.P.
Juan Carlos Henao Pérez, Ref. Expediente T-3045533, 12
August 2011.

C-632/2011: Luis Eduardo Montealegre Lynettv Arts. 31 and 40 of Act
1333/2009, M.P. Gabriel Eduardo Mendoza Martelo, Ref.
Expediente D-8379, 24 August 2011

C-693/2011: Marcos Arrepiche in the capacity of Governador del
Cabildo Indigena Resguardo Turpial (Governor of the Indigenous
Cabildo of the Turpial Reserve) v Ministerio del Interior (Ministry of
Government), Ministerio de Justicia (Ministry of Justice), Ministerio de
Ambiente, Vivienda y Desarrollo Territorial (Ministry of the
Environment, Housing and Land Development), and Meta Petroleum
Limited, M.P. Jorge Ignacion Pretelt Chaljub, Ref. Expediente
T-2291201, 23 September 2011.

T-740/2011: Maria Isabel Ortiz v Junta Administradora del
Acueducto Juan XXIIT (Water Board of the Juan XXIII Aqueduct),
M.P. Humberto Antonio Sierra Porto, Ref. Expediente T-
2438462, 3 October 2011.

T-104/2012: Monica Jeannette Romdn on behalf of her child Evan
Manuel Infante Roman v Alcaldia Municipal de Matanza, Santander
(Municipality of Matanza in the Province of Santander), M.P. Nilson
Pinilla Pinilla, Ref. Expediente T-3228384, 20 February 2012.
T-282/2012: Hamitt de Andreis Mattos v Ministerio de Ambiente,
Vivienday Desarrollo Territorial — Unidad Administrativa Especial del
Sistema de Parques Nacionales Naturales (Ministry of the Environment,
Housing and Land Development - Special Administrative Division of the
System of National Natural Parks), M.P. Juan Carlos Henao Pérez,
Ref. Expediente T-3095854, 11 April 2012.

T-348/2012: Asociacion de Pescadores de las Playas de Comfenalco —
ASOPESCOMFE (Fishermen Association of Comfenalco Beaches) v
Distrito Turistico de Cartagena (Touristic District of Cartagena),
Consorcio Via al Mar, Ministerio de Ambiente y Desarrollo Sostenible
(Ministry of the Environment and Sustainable Development), Instituto
Nacional de Concesiones — INCO (today’s Agencia Nacional de
Infraestructura — National Infrastructure Agency), Direccién General
Maritima — DIMAR (General Maritime Direction) and Instituto
Nacional de Vias — INVIAS (National Institute of Roadways), M.P.
José Ignacio Pretelt Chaljub, Ref. Expediente T-3331182, 15
May 2012.

T-463/2012: Jorge Maria Ballesteros Melo v Ministerio de Proteccién
Social (Ministry of Social Protection), Fidufosyga, and Instituto del
Seguro Social (Institute of Social Protection), M.P. Jorge Ivan
Palacio Palacio, Ref. Expediente T-3297425, 21 June 2012.
T-500/2012: Angel Maria Ladino and Maria Nancy Nieto on behalf of
their children v Municipio de Pitalito (Pitalito Municipality) and
Gobernacion del Huila (Government of the Province of Huila), M.P.
Nilson Pinilla Pinilla, Ref. Expediente T-3369848, 3 July 2012.
C-644/2012: Jorge Enrique Robledo Castillo and Wilson Neber Arias
Castillo v Arts. 60 to 62 of Act 1540/2011 (2010-2014 National
Development Plan), M.P. Adriana Maria Guillén Arango, Ref.
Expediente D-8924, 23 August 2012.

T-823/2012: Hoovert Eladio Carabali Playonero v Gobernacién del
Valle del Cauca (Government of the Province of Valle del Cauca), M.P.
Jorge Ignacio Pretelt Chaljub, Ref. Expediente T-3404635, 17
October 2012.

C-1051/2012: Constitutional review of Act 1518/2012 — whereby the
International Convention for the Protection of New Varieties of Plants,
signed on 2 December 1961 and reviewed in Geneva on 10 November 1972,
23 October 1978 and 19 March 1991, was approved,® M.P. Luis

28 This judgement declared the Act as unconstitutional because its approval lacked the free, prior and informed
consent of ethnic groups: “[..] pursuant to the CP and ILO Convention 169, which is contained in the
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Guillermo Guerrero Pérez, Ref. Expediente LAT-386, 5
December 2012.

2012 Corte T-1077/2012: Luisa Maria Vélez Aristizabal v La Nacion (the State) —
Constitucional de  Ministerio del Medio Ambiente (Ministry of the Environment) and
Colombia others, M.P. Jorge Ignacio Pretelt Chaljub, Ref. Expediente T-

3286371, 12 December 2012.

2013 Corte T-049/2013: Carlos Maca Palechor v Secretaria de Educacion del
Constitucional de  Cauca (Cauca Board Education) and others; and Misacl Aranda v
Colombia Gobernacion del Cauca (Government of the Province of Cauca) and

other, M.P. Luis Ernesto Vargas Silva, Ref. Expedientes T-
3613182 and T-3616335 respectively, 5 February 2013.

2013 Corte T-172/2013: Donaldo Barrios Gelez on behalf of Consejo Comunitario
Constitucional de  de la Comunidad Negra de Barti (Community Council of Bauri Black
Colombia Community) v Sociedad Portuaria Puerto Bahia S.A., Ministerio del

Interior (Ministry of Government) and others, M.P. Jorge Ivan
Palacio Palacio, Ref. Expediente T-3674925, 1 April 2013.

2014 Corte C-123/2014: Zulma Tatiana Blanco Buitrago v Art. 37, Act 685/2001
Constitucional de  (Minimg Code) and Art. 2, Decree 934/2013, M.P. Alberto Rojas
Colombia Rios, Ref. Expediente D-9700, 5 March 2014.

2014 Consejo de Estado  Consejero Ponente (Justice) Marco Antonio Velilla Moreno,
(Council of State) ~ Seccion Primera, Ref. Radicacion 25000-23-27-000-2001-

90479-01(AP), 28 March 2014.

2014 Corte T-204/2014: Ricardo Vidfara Ortizv Corporacion para el Desarrollo
Constitucional de  Sostenible del Norte y Oriente Amazénico —~ CDA (Corporation for the
Colombia Sustainable Development of the North and East of the Amazon) and

Alcaldia de Mitii (Municipality of Mitti), M.P. Alberto Rojas Rios,
Ref. Expediente T-4124007, 1 April 2014.

2014 Corte T-397/2014: Cecilia Belkys Jiménez de Malo v Comcel S.A., M.P.
Constitucional de  Jorge Ivan Palacio Palacio, Ref. Expediente T-4162938, 26 June
Colombia 2014.

2014 Corte T-384A/2014: Benigno Perilla Restrepo on his own behalf and on
Constitucional de  pehalf of the traditional authorities of the indigenous communities of the
Colombia Municipality of Taraira in the Province of Vaupés v Ministerio de

Ambiente, Vivienda y Desarrollo Territorial (Ministry of the
Environment, Housing and Land Development) and others, M.P.
Gabriel Eduardo Mendoza Martelo, Ref. Expediente T-
2650067, 17 June 2014.

2014 Corte C-463/2014: Camilo Andrés Rodriguez Rodriguez v Art. 11 of Act 89
Constitucional de  ¢f1890, M.P. Marfa Victoria Calle Correa, Ref. Expediente D-
Colombia 10001, 9 July 2014.

2014 Corte T-576/14: Moisés Pérez Casseres v Ministerio del Interior (Ministry of
Constitucional de  Government), M.P. Luis Ernesto Vargas Silva, Ref. Expediente
Colombia T-3482903, 4 August 2014

2014 Corte C-672/2014: Karen Johana Vergara Alvear and others v Agencia
Constitucional de  Nacional de Licencias Ambientales — ANLA (National Agency of
Colombia Environmental Permits), Agencia Nacional de Infraestructura - ANI

(National Agency of Infrastructure), Municipio de Bosconia
(Municipality of Bosconia) and FENOCO S.A., M.P. Jorge Ivan
Palacio Palacio, Ref. Expediente T-4349683, 10 September
2014.

2014 Corte T-801/2014: Maria Esther Paredes v Aguas Kpital Ciicuta S.A. E.S.P.
Constitucional de  and others, M.P. Jorge Ivan Palacio Palacio, Ref. Expediente T-
Colombia 4420978, 4 November 2014.

2015 Corte T-080/2015: Fundacién para la Defensa del Interés Publico
Constitucional de  (Foundation for the Defense of Public Interest) and Carmenza Morales
Colombia

Brid v Sala Civil y ed Familia del Tribunal Superior de Cartagena (Civil

constitutional block, the adoption of Act1518/2012 [...] should have been consulted with traditional communities,
with the purpose of seeking ways to avoid that such convention may directly harm Colombia’s ethnic and cultural
diversity by disregarding the historical contribution of ethnic and peasant communities to biological diversity,
its conservation and development, as well as the sustainable use of components thereof and the benefits that such
contribution has generated”. C-1051/2012, para 9.23. For a commentary on the notion of “Constitutional Block”,
see Section V.4.A above.
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and Family Chamber of the Superior Tribunal in the Judicial District of
Cartagena), M.P. Jorge Ivan Palacio Palacio, Ref. Expediente T-
4.353.004, 20 February 2015.

T-256/2015: Miembros de la comunidad ancestral de negros
afrodescendientes de los corregimientos de Patilla and Chancleta del
Municipio de Barrancas (members of the ancestral community of black
dfro-descendants of Patilla and Chancleta in the Municipality of
Barrancas v Carbones del Cerrejon Limited, M.P. Martha Victoria
Sachica Méndez, Ref. Expediente T-4587990, 5 May 2015.
C-449/2015: Alvaro Janner Geélvez Caceres v Art. 42 of Act 99/1993,
M.P. Jorge Ivan Palacio Palacio, Ref. Expediente D-10547, 16
July 2015.

T-606/2015: Jonatdn Pacheco Ydnez v Ministerio de Ambiente 'y
Desarrollo Sostenible (Ministry of the Environment and Sustainable
Development), Unidad Administrativa del Sistema de Parques
Nacionales Naturdales (Administrative Unit of the System of National
Natural Parks) and others, M.P. Jorge Ivan Palacio Palacio, Ref.
Expediente T-4943313, 21 September 2015.

T-766/2015: Consejo Comunitario Mayor de la Organizacion Popular
Campesina del Alto Atrato (Grand Community Council of the Peasant
People Organization of Alto Atrato) and others v Ministerio de Minas y
Energia (Ministry of Mining and Energy), M.P. Gabriel Eduardo
Mendoza Martelo, Ref. Expediente T-4327004, 16 December
2015.

C-035/2016: Alberto Castilla Salazar and others v Art. 108 of Act
1450/2011 - whereby the 2010-2014 National Plan of Development was
adopted; and Arts. 20,49, 50 to 52 and 173 of Act 1753/2015 -whereby the
2018-2018 National Plan of Development was adopted, M.P. Gloria
Stella Ortiz Delgado, Ref. Expediente D-10864, 8 February
2016.

C-221/2016: Wilson Renteria Ridascos v Art. 108 of Act 1450/2011
(National Development Plan 2010-2014) and Arts. 20, 49, 50 to 52 and
173 of Act 1753/2015 (National Development Plan 2014-2018), M.P.
Alberto Rojas Rios, Ref. Expediente D-10958, 4 May 2016.
C-273/2016: Luis Guillermo Osorio Jaramillo and others v Art. 37 of
Act 685/2001 (Mining Code), M.P. Gloria Stella Ortiz Delgado,
Ref. Expediente D-11075, 25 May 2016.

C-298/2016: Claudia Lépez Herndndez and others v Arts. 15, 16,20, 23,
30,41, 43,44, 50, 63, 64, 67, 68, 99, 140, 173, 179, 179, 191, 192, 202, 245,
248,262,263,266 and 267 of Act 1753/2015 (National Development Plan
2014-2018), M.P. Alberto Rojas Rios, Ref. Expediente D-10935,
8 June 2016.

T-622/2016 - “Atrato-Tutela™ Tierra Digna and others v
Presidencia de la Republica (Presidency of the Republic of Colombia) and
others, M.P. Jorge Ivan Palacio Palacio, Ref. Expediente T-
5016242, 10 November 2016.

Protection of Indigenous Children in Choco - Tutela:
Fundacion parala Atencion de la Nifiez en el Departamento del Choco —
FANICH (Foundation for the Protection of Children in the Province of
Choco) v Presidencia de la Republica (Presidency of the Republic of
Colombia) and others, Radicacion 27001-23-31-000-2016- 00097-
01(AC), 6 April 2017.

Auto (Writ) 504 of 2017 - Follow-up Judgement T-
025/2004: Information request regarding measures adopted
to assist and protect displaced persons or persons at risk of
displacement in Choco, following-up compliance with
judgement T-025/2004 and its complementary Autos 004 and
005 of 2009 and 373 of 2016, 25 September 2017.

“Amazon Tutela”: Andrea Lozano and others v Presidencia de la
Republica (Presidency of the Republic of Colombia) and others,
STC4360-2018, M.P. Luis Armando Tolosa Villabona,
Radicacion 11001-22-03-000-2018-00319-01, 5 April 2018.



Netherlands

Philippines

2018

2015

2018

1993

Corte
Constitucional de
Colombia

The Hague District
Court

The Hague Court
of Appeal

Supreme Court of
the Philippines

Who Are We?
Myriam Ximena Arenas Orbegozo

T-080/2018: Fundacion para la Atencién de la Nifiez en el
Departamento del Chocé — FANICH (Foundation for Protection of
Childrenin Choco Province) v Presidencia de la Repuiblica (Presidency of
the Republic of Colombia) and others, M.P. Carlos Bernal Pulido,
Ref. Expediente T-6.204.495, 2 March 2018.

Urgenda Foundation v The State of the Netherlands (Ministry of
Infrastructure and the Environment) (2015) The Hague District
Court, 24 June 2015, ref C/09/456689 / HA ZA 13-1396
(UrgendaI).

The State of the Netherlands (Ministry of Infrastructure and the
Environment) v Urgenda Foundation (2018) The Hague Court of
Appeal, Civil Law Division, 9 October 2018, case number
20.178.245/01, ref C/09/456689/ HA ZA 13-1396 (Urgenda II).

Minors Oposa dand others v Secretary of the Department of
Environmental and Natural Resources, GR No 101083, 30 July 1993
(Oposa case).



Who Are We?
Myriam Ximena Arenas Orbegozo

XII. BIBLIOGRAPHY

Tierra Digna and others v Presidency and others

Andrea Lozano and others v Presidency and others

Acosta A, 'Derechos de la Naturaleza y Buen Vivir: Ecos de la Constitucion de Montecristi' (2009) 25 Pensamiento
Juridico 21

Acosta Alvarado PA and Rivas-Ramirez D, 'A Milestone in Environmental and Future Generations’ Rights
Protection: Recent Legal Developments before the Colombian Supreme Court' (2018) 30 Journal of
Environmental Law 519

Aldunate E, ‘Diagnostico, Arbol de Problema y Arbol de Objetivos’ (Economic Commission for Latin America and
the Caribbean ECLAC, Course-Workshop “Formacion de Capacitadores en Metodologia de Marco Logico”,
Mexico 27-29 May 2008Brandenburg H and Orzel M, When Two Worlds Collide [2016] Yachaywasi Films. Trailer
available on <https://www.voutube.com/watch?v=-0e9ZvbgKOL o> accessed 18 October 2018

Amariles Garcia F, ‘La aldea de palafitos de Bucchado, a orillas del Atrato’ (El Pais, 21 May 2006) <
https:/elpais.com/diario/2006/05/21/domingo/1148182893 740215.html > accessed 30 May 2019.

Arenas X, Ivanova I and Sargent A, Report of the NNHRR 'Toogdag' 2018, 2018)

Bastmeijer K, 'An International History of Wilderness Protection and the Central Aim of this Book' in Bastmeijer
K (ed) Wilderness Protection in Europe The Role of International, European and National Law (Wilderness Protection in
Europe The Role of International, European and National Law, First edn, CUP 2016)

Barié G, 'Nuevas narrativas constitucionales en Bolivia y Ecuador: el buen vivir y los derechos de la naturaleza’
(2014) 59 Latinoamérica Revista de Estudios Latinoamericanos 9

Bates TR, 'Gramsci and the Theory of Hegemony' (1975) 36 Journal of the History of Ideas 351

Bavikatte SK, Stewarding the Earth - Rethinking Property and the Emergence of Biocultural Rights (OUP 2014)

Bavikatte SK and Bennett T, 'Community Stewardship: The Foundation of Biocultural Rights' (2015) 6 Journal
of Human Rights and the Environment 7

Bavikatte SK and Robinson DF, 'Towards a People's History of the Law: Biocultural Jurisprudence and the
Nagoya Protocol on Access and Benefit Sharing' (2011) 7 Law, Environment and Development Journal 35

Bender M, 'As Nature Evolves, So Too Does MPA Management Need to Evolve' (2018) Biodiversity 1

Bethlehem D, The End of Geography: The Changing Nature of the International System and the Challenge to
International Law' (2014) 25 Eur J Int'1L 9

Bonilla Maldonado D, 'El Constitucionalismo Radical Ambiental y la Diversidad Cultural en América Latina. Los
Derechos de la Naturaleza y el Buen Vivir en Ecuador y Bolivia (Environmental Radical Constitutionalism and
Cultural Diversity in Latin America: The Rights of Nature and Buen Vivir in Ecuador and Bolivia' (2019) 42
Revista Derecho del Estado 3

Branch A, Dominic Ongwen on Trial: The ICC’s African Dilemmas' (2017) 11 International Journal of Transitional
Justice

Brenner ED and others, 'Plant neurobiology: an integrated view of plant signaling' (2006) 11 Trends Plant Sci 413
Cano Pecharroman L, Rights of Nature: Rivers That Can Stand in Court' (2018) 7 Resources

Castro Caycedo G, Colombia Amarga (Bitter Colombia) (Editorial Planeta Colombiana S.A. 1986. 10th Ed. June
2001)

Ceballos G, Ehrlich PR and Dirzo R, 'Biological annihilation via the ongoing sixth mass extinction signaled by
vertebrate population losses and declines' (2017) 114 Proc Natl Acad Sci U S A E6089

Choco FIS and others, Informe sobre la Grave Crisis Humanitaria, Social, Economicay Ambiental en el Departamento del Chocé,
2018)

Choplin L, ‘Nonhuman Rights in Colombia: An Interview with Luis Domingo Gomez Maldonado’ (Non Human
Rights Blog, 10 November 2017) < https://www.nonhumanrights.org/blog/nonhuman-rights-colombia-interview
> accessed 4 March 2019

Code L, 'Ecological Responsibilities: Which Trees? Where? Why?' (2012) 9 ] Hum Rts & Env't 84

Codigo Organico del Medio Ambiente (COA), adopted 6 April 2017, published 12 April 2017, in effect 12 April
2018. Ministerio del Ambiente ‘El Codigo Organico del Ambiente (COAY < http://www.ambiente.gob.cc/codigo
organico-del-ambiente-coa/ > accessed 22 December 2018

Colwell R and Carr-Wilson S, Legal Personality of Natural Features: Recent International Developments and Applicability in
Canada, 2017)

Council IDMCaNR, Global Report on Internal Displacement - GRID 2017, 2017)

Daly E, 'Environmental Constitutionalism in Defense of Nature' (2018) 53 Wake Forest L Rev 667

Defensoria del Pueblo’s La Mineria de Hecho en Colombia (2010), Informe de Riesgo Num. 15 (2010), Informe de Seguimiento
a la Publicacion “La Mineria en Colombia” (2012), Crisis Humanitaria en el Choco: Diagnostico, Valoracion y Acciones de la



https://www.youtube.com/watch?v=Qe9ZybqKOLg
https://elpais.com/diario/2006/05/21/domingo/1148182893_740215.html
https://www.nonhumanrights.org/blog/nonhuman-rights-colombia-interview/
http://www.ambiente.gob.ec/codigo-organico-del-ambiente-coa/
http://www.ambiente.gob.ec/codigo-organico-del-ambiente-coa/

Who Are We?
Myriam Ximena Arenas Orbegozo

Defensoria del Pueblo (2014) < http://www.defensoria.gov.co/public/pdf/crisistHumanitariaChoco.pdf > accessed 27
February 2019

Defensoria del Pueblo, Crisis Humanitaria en Chocé - Diagndstico, Valoraciony Accion de la Defensoria del Pueblo, 2014)
Defensoria del Pubelo, 'La Paz No Lleg6 al Choco": Defensoria del Pueblo en la Prirmera Entrega de 'Las Voces
Olvidadas del Atrato' en Noticias RCN' (2018) <http://defensoria.gov.co/es/nube/destacados/7044/La-paz-no-
lleg%C39%B3-a-Choc%C3%3B3-Defensor%C3%ADa-del-Pueblo-en-la-primera-entrega-de-927Las-voces-
olvidadas-del-Atrato9%27-en-Noticias-RCN-R%C3%ADo-Atrato-Choc%C3%B3-Urab%C3%Al-
Quibd9%C39%B3-Defensor-del-Pueblo-Ren-Noticias.htm accessed 1 March 2019

Durkee MJ, 'The Business Of Treaties' (2016) 264 UCLA L Rev 264

Dyschkant A, ‘Legal Personhood: How We Are Getting It Wrong’ (Illinois Law Review, Vol 2015 Issue 5)

Ebus B, 'Colombia’s Constitutional Court Grants Rights to the Atrato River and Orders the Government to Clean
Up its Waters' Mongabay (22 May 2017) Global Forests <https://news.mongabay.com/2017/05/colombias-
constitutional-court-grants-rights-to-the-atrato-river-and-orders-the-government-to-clean-up-its-waters/>
Einashe I, “It’'s Time to Decolonize Environmentalism: An Interview with Zina Saro-Wiwa' (Frieze, 2018)
<https://frieze.com/article/its-time-decolonize-environmentalism-interview-zina-saro-wiwa> ~ accessed 15
September 2018

Espinosa MA, 'Familias de Desaparecidos en Ituango Piden Frenar Llenado de Represa' El Tiempo (15 Feruary
2018) <https://www.eltiempo.com/colombia/medellin/hidroituango-inundaria-tierras-con-cuerpos-de-
desaparecidos-182934> accessed 24 February 2019

Exner A and others, 'Constructing landscapes of value: Capitalist investment for the acquisition of marginal or
unused land—The case of Tanzania' (2015) 42 Land Use Policy 652

FAO, The State of the World’s Biodiversity for Food and Agriculture 2019)

Gaakeer J, ‘Sua Cuique Persona? A note on the Fiction of Legal Personhood and a Reflection on the Interdisciplinary
Consequences’ (Law and Literature, Vol 28 Issue 3: Special Issue: Bodies, Corpus/Persona/Communitas) <
heeps://www.tandfonline.com/doi/full/10.1080/1535685X.2016.1232920 > accessed 28 February 2019

Global Alliance for the Rights of Nature, World People’s Conference on Climate Change and the Rights of
Mother Earth., ‘People’s Conference on Climate Change and the Rights of Mother Earth’ «
http://therightsofnature.org/cochabama-rights/ », accessed 3 March 2019

Gutiérrez A, '#TodosSomosGuardianesDelAtrato' Revista Arcadia (20 December 2017) Colombia
<https://www revistaarcadia.com/agenda/articulo/sentencia-rio-atrato-sujeto-de-derechos-choco-
colombia/67553> accessed 5 March 2019

Ham B, 'AAAS Seeks to Uphold Science's Role in Policy-Making' (2017) 355 Science 1383

Harrer H, Seven Years in Tibet (first published 1953, Richard Graves tr, Penguin 1981)

Hartig T and others, ‘Health Benefits of Nature Experience: Psychological, Social and Cultural Processes’ in Kjell
Nilsson and others (eds), Forests, Trees and Human Health (Springer 2010)

Hayes M, Decolonization in the Constitutional System: Indigenous Rights and Legal Pluralism, a Comparative Study between
Bolivia, Colombia, and Ecuador

Hersch L, An International Bill of Rights of Man (Columbia University Press, 1945)

Hirsh M, ‘Inside the Strange Bubble World of Davos’ (Foreign Policy, 22 January 2019) <
https://foreignpolicy.com/2019/01/22/inside-the-strange-bubble-world-of-davos/ > accessed 30 January 2019
Houck OA, 'Noah's Second Voyage: The Rights of Nature as Law' (2017) 31 Tul Envtl L 1

IPCC IPoCC-, Summary for Policymakers of IPCC Special Report on Global Warming of 1.5°C Approved by Governments (2018)
IPCC IPoCC-, Global Warming of 1.5 °C, 2018)

Instituto Geografico Agustin Codazzi IGAC, ‘Official Colombia Physical Map 2012" and ‘Choco Provincial
Physical Map’, Geoportal < https://geoportal.igac.gov.co/es/contenido/mapas-nacionales > accessed 29 December
2018

Judag B, 'What is Millenial Socialism?' (The American Interest, 2018) <https://www.the-american-
interest.com/2018/07/24/what-is-millennial-socialism/> accessed 1 March 2019

Judicial R, 'En 2018 han sido asesinados 164 lideres sociales y defensores de derechos humanos' El Espectador (13
December 2018)  <https://www.elespectador.com/noticias/judicial/en-2018-han-sido-asesinados-164-lideres-
sociales-y-defensores-de-derechos-humanos-articulo-829102> accessed 4 March 2019

Kahn Y, The Three Blessings — Boundaries, Censorship and Identity in Jewish Liturgy (OUP Ch 1 Defining Oneself Against
the Other 2011) 10-12.

Kauffman CM and Martin PL, 'When Rivers Have Rights: Case Comparisons of New Zealand, Colombia, and
India’ (International Studies Association Annual Conference)

Kenji Y, ‘Especial “MUJER” Completo’ (Conference 4 November 2018)
<hteps//www.youtube.com/watch?v=BCUmTAxtMwo» accessed 4 March 2019

Kingdon JW, 'How Does an Idea's Time Come?" Agendas, Alternatives and Public Policies, vol Longman Classics in
Political Science (Agendas, Alternatives and Public Policies, 2nd edn, Longman 2003)



http://www.defensoria.gov.co/public/pdf/crisisHumanitariaChoco.pdf
https://www.tandfonline.com/doi/full/10.1080/1535685X.2016.1232920
http://therightsofnature.org/cochabama-rights/
https://foreignpolicy.com/2019/01/22/inside-the-strange-bubble-world-of-davos/
https://geoportal.igac.gov.co/es/contenido/mapas-nacionales
https://www.youtube.com/watch?v=BCUmTAxtMwo

Who Are We?
Myriam Ximena Arenas Orbegozo

Kinley D, 'Bendable Rules: The Development Implications of Human Rights Pluralism' in Brian Z. Tamanaha
CSaMW (ed) Legal Pluralism and Development - Scholars and Practitioners in Dialogue, vol 10 (Legal Pluralism and
Development - Scholars and Practitioners in Dialogue, CUP 2012)

Klein N, No Logo (First edn, Flamingo 2000)

Klor de Alva JJ, ‘Colonizing Souls: The Failure of the Indian Inquisition and the Rise of Penitential Discipline’ in
Mary Elizabeth Perry and Anne J. Cruz (eds), Cultural Encounters: The Impact of the Inquisition in Spain and the New World
(University of California Press 1991)

Koh HH, 'How Is International Human Rights Law Enforced?' (1999) 74 Ind L] 1397

Kothari A and Bajpai S, 'We Are the River, the River Is Us' (2017) LII Economic & Political Weekly 103

Linares J, 'Los Origenes Evolutivos de la Condicion Moral' (Revista de la Universidad de México, 2019)
<https://www.revistadelauniversidad.mx/articles/d3c5370c-35d4-488c-achl-96221250a9ac/los-origenes-
evolutivos-de-la-condicion-moral> accessed 16 February 2019

Kurki VAJ,‘Revisiting Legal Personhood’ (Paper for Spanish-Finish Seminar in Legal Theory, Joensuu, June/July
2016) < http://www.uef.fi/documents/300201/0/Kurki+-+Revisiting+legal +personhood.pdf/56¢99525-ba38-4c05
8034-3505d52d84a0 > accessed 30 January 2019

La Via Campesina, ‘Finally, UN General Assembly adopts Peasant Rights declaration! Now focus on its
implementation’ (17 December 2018) < https://viacampesina.org/en/finally-un-general-assembly-adopts-peasant
rights-declaration-now-focus-is-on-its-implementation/ > accessed 1 February 2019)

La Via Campesina, ‘What Are We Fighting For? < https//viacampesina.org/en/what-are-we-fighting
for/agrarian-reform/key-documents-land-water-territories/ > accessed 1 February 2019

Lindahl H, Authority and the Globalisation of Inclusion and Exclusion (CUP 2018)

Lindgren T, 'Ecocide, Genocide and the Disregard of Alternative Life-Systems' (2017) 22 The International
Journal of Human Rights 525

Lippmann W and Merz C, 'A Test of the News' (1920) XXIII The New Republic

Macpherson E and Ospina FC, 'The Pluralism of River Rights in Aotearoa, New Zealand and Colombia' (2015)
25 Journal of Water Law 283

Magallanes CI, 'From Rights to Responsibilities using Legal Personhood and Guardianship for Rivers' in Martin
B and others (eds), ResponsAbility: Law and Governance for Living Well with the Earth (ResponsAbility: Law and
Governance for Living Well with the Earth, First edn, Routledge 2019)

Maloney M, 'Environmental Law: Changing the Legal Status of Nature: Recent Developments and Future
Possibilities’ LS] society of NSW Journal

Mancuso S and Viola A, Brilliant Green - The surprising History and Science of Plant Intelligence (Island Press 2015)
Margil M, 'The Standing of Trees: Why Nature Needs Legal Rights' (2017) 34 World Policy Journal 8

Marks S, Human Rights and Root Causes' (2011) 74 The Modern Law Review 57

May JR and Daly E, 'Global Climate Constitutionalism and Justice in the Courts' in Jaria-Manzano J and Borras
S (eds), Global Climate Constitutionalism (Global Climate Constitutionalism, Widener University Delaware Law
School Forthcoming)

McCorquodale R, 'Group Rights' in Moeckli D and others (eds), International Human Rights Law (International
Human Rights Law, Third edn, Oxford University Press 2018)

McMichael P, 'The Land Question in the Food Sovereignty Project’ (2015) 12 Globalizations 434

Merchant C, 'The Death of Nature' in Zimmerman ME and others (eds), Environmental Philosophy - Fram Animal
Rights to Radical Ecology (Environmental Philosophy - Fram Animal Rights to Radical Ecology, Third edn, Prentice
Hall 2001)

Ministerio del Ambiente, ‘Los Derechos de la Naturaleza son Ejes Prioritarios en el Plan Nacional del Buen Vivir
2013-20177 < http://www.ambiente.gob.ec/los-derechos-de-la-naturaleza-son-ejes-prioritarios-en-el-plan
nacional-del-buen-vivir-2013-2017/ > accessed 18 November 2018

Montano J, 'Historico: Juez Ordena Proteger la Vida de las Abejas en Colombia' (EI Tiempo, 2018) <Historico: juez
ordena proteger la vida de las abejas en Colombia> accessed 29 November 2018

Mount N, 'Can a River Have Legal Rights? A different Approach to Protecting the Environment' Independent (13
October 2017) <https://www.independent.co.uk/environment/river-legal-rights-colombia-environment-pacific-
rainforest-atrato-river-rio-quito-a7991061.html>

Mukwiza Ndahinda F, ‘Twa Marginality and Indigenousness in Rwanda’ in Indigenousness in Africa - A contested
Framework for Empowerment of ‘Marginalized’ Ethno-Cultural Communities (T.M.C. Asser Press, Chapter 6, 2011)
Ndahinda FM, Indigenousness in Africa - A Contested Legal Framework for Empiwerment of ‘Marginalized” Communities
(T.M.C. Asser Press 2011)

Nussbaum CRSaMC, Animal Rights - Current Debates and New Directions (OUP 2004)

OHCHR, ‘Draft United Nations Declaration on the Rights of Peasants and Other People Working in Rural Areas
(10 September 2018) recital 6 ¢



http://www.uef.fi/documents/300201/0/Kurki+-+Revisiting+legal+personhood.pdf/56e99525-ba38-4c05-8034-3505d52d84a0
http://www.uef.fi/documents/300201/0/Kurki+-+Revisiting+legal+personhood.pdf/56e99525-ba38-4c05-8034-3505d52d84a0
https://viacampesina.org/en/finally-un-general-assembly-adopts-peasant-rights-declaration-now-focus-is-on-its-implementation/
https://viacampesina.org/en/finally-un-general-assembly-adopts-peasant-rights-declaration-now-focus-is-on-its-implementation/
https://viacampesina.org/en/what-are-we-fighting-for/agrarian-reform/key-documents-land-water-territories/
https://viacampesina.org/en/what-are-we-fighting-for/agrarian-reform/key-documents-land-water-territories/
http://www.ambiente.gob.ec/los-derechos-de-la-naturaleza-son-ejes-prioritarios-en-el-plan-nacional-del-buen-vivir-2013-2017/
http://www.ambiente.gob.ec/los-derechos-de-la-naturaleza-son-ejes-prioritarios-en-el-plan-nacional-del-buen-vivir-2013-2017/

Who Are We?
Myriam Ximena Arenas Orbegozo

https://www.ohchr.org/Documents/HRBodies/HR Council/WGPleasants/Session5/A HRC WG.15 5 3
English pdf > accessed 1 February 2019

Organizacion Nacional Indigena de Colombia - ONIC, ‘ONIC Denuncia la Grave Situacion de Derechos Humanos
de los Pueblos Embera Katio, Dobida, Zent y Wounaan del Bajo Atrato por Acciones de Actores Armados en el
Territorio (4 March 2018) < https://www.onic.org.co/comunicados-onic/2810-onic-denuncia-la-grave-situacion
de-derechos-humanos-de-los-pueblos-embera-katio-dobida-zenu-y-wounaan-del-bajo-atrato-por-acciones-de
actores-armados-en-el-territorio?fbelid=IwAROlo VOzPam8Ff6AifenQZwOw9L.M4sz22GEeEXdaHc7
AhsoifOZZHWaZk » accessed 5 March 2019

Organizacion Nacional Indigena de Colombia — ONIC, Muina Murui < http://www.onic.org.co/puchlos/1125
muinane > accessed 24 December 2018

Personeria Municipal de Cali, Derechos Humanos y Modernidad (1989)

Powerman 500, When Wolds Collide [1999] Tonight the Stars Revolt, Dreamworks
<hteps://www.youtube.com/watch?v=1sV500W4BHU> accessed 18 October 2018

Quintana Adriano EA, 'The Natural Person, Legal Entity or Juridical Person and Juridical Personality' (2015) 4
Penn State Journal of Law & International Affairs 363

Paine RT, 'A Conversation on Refining the Concept of Keystone Species' (1995) 9 Conserv Biol 962
Pecharroman LC, Rights of Nature: Rivers That Can Stand in Court' (2018) 7 Resources 1

Pueblo Dd, Crisis Humanitaria en Chocé - Diagndstico, Valoracion y Accion de la Defensoria del Pueblo, 2014)

Rajkovic NM, TEAaTG-H, The Power of Legality: Practices of International Law and their Politics (CUP 2016)

Redaccion Politica, 'Asi estd la situacion de DD.HH. en Choco' El Espectador (18 September 2018)
<https://www.elespectador.com/noticias/politica/asi-esta-la-situacion-de-ddhh-en-choco-articulo-812872>
accessed 27 December 2018

Rigitano E, 'COP24, The Speech by 15-year-old Climate Activist Greta Thunberg Everyone Should Listen To '
Lifegate (Environment <https.//www.lifegate.com/people/news/greta-thunberg-speech-cop24> accessed 4 March
2019

Rose DB, 'Connectivity Thinking, Animism and the Pursuit of Liveliness' (2017) 67 Educational Theory 491
Rudhyar FD, Directives for New Life (1971)

Sands P, 'On being 40: a celebration of ‘Should Trees Have Standing?” (2012)

Sassen S, "When Territory Deborders Territoriality' (2013) 1 Territory, Politics, Governance 21

Schiavoni CM, 'Competing Sovereignties, Contested Processes: Insights from the Venezuelan Food Sovereignty
Experiment’ (2015) 12 Globalizations 466

Schneider J, ‘Spirits and the Spirit of Capitalism’ in Eric R. Wolf (ed), Religious Regimes and State-Formation:
Perspectives from European Ethnology (SUNY Press 1991 ch 10)

Secretaria del Senado, ‘Codigo Civil Colombiano’ (Congress of the Republic of Colombia, Senate of the Republic,
Secretary General) < http://www.secretariasenado.gov.co/senado/basedoc/codigo civil pr019.html#633 >
accessed 29 December 2018.

Secretaria Nacional de Planificacion y Desarrollo, ‘El Plan Nacional para el Buen Vivir Ya Esta Disponible para la
Ciudadania’ (21 July 2017) < http://www.planificacion.gob.ec/el-plan-nacional-para-el-buen-vivir-ya-esta
disponible-para-la-ciudadania/» accessed 3 March 2019

Secretary-General, Harmony with Nature - Report of the Secretary-General, 2018)

Shelton D, 'Nature as a Legal Person' (2015) Vertigo Law Revue Electronique en Sciences de 1'Environment 1
Smith B, 'Legal Personality' (1928) 27 Yale L] 283

Soto Medina E and others, 'Island Effect on Diversity, Abundance and Vegetation Structure in the Choco Region'
(2015) 29 Acta Botanica Brasilica 509

Steffen W and others, 'Planetary boundaries: Guiding human development on a changing planet’ (2015) 347
Science 1259855

Stiftung Heinrich Boll, La Corte Ambiental - Expresiones Ciudadanas sobre los Avances Constitucionales (2018)

Stone CD, 'Should Trees Have Standing - Toward Legal Rights for Natural Objects' (1972) S Cal L Rev 450
Stone CD, Should Trees Have Standing? - Law, Morality, and the Environment (Third edn, OUP 2010)

Studley J and Bleisch WV, 'Juristic Personhood for Sacred Natural Sites: A Potential Means for Protecting Nature'
(2018) 24 PARKS - The International Journal of Protected Areas and Conservation 81

The Bill Lane Center for the American West, In the Pacific Northwest, Native Fishing Rights Take on a Role as Environmental
Protector (Stanford University 2018)

The Institute of Social Studies, Debate ‘Justice for Whom in Recent Chevron-Ecuador Decision by Hague
Permanent Court of Arbitration?” (The Hague, 25 October 2018)

Thunberg G, 'Our house is on Fire': Greta Thunberg, 16, Urges Leaders to Act on Climate' The Guardian (25 January
2019) Climate Change <https://www.theguardian.com/environment/2019/jan/25/our-house-is-on-fire-greta-
thunbergl6-urges-leaders-to-act-on-climate> accessed 4 March 2019

UNDOC and Gobierno de Colombia, Explotacion de Oro de Aluvion —Evidencias a partir de Percepcion Remota (June
2016)



https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGPleasants/Session5/A_HRC_WG.15_5_3-English.pdf
https://www.ohchr.org/Documents/HRBodies/HRCouncil/WGPleasants/Session5/A_HRC_WG.15_5_3-English.pdf
https://www.onic.org.co/comunicados-onic/2810-onic-denuncia-la-grave-situacion-de-derechos-humanos-de-los-pueblos-embera-katio-dobida-zenu-y-wounaan-del-bajo-atrato-por-acciones-de-actores-armados-en-el-territorio?fbclid=IwAR0Io_VOzPam8Ff6AifenQZw0w9LM4sz22GEeEXdaHc7-AhsoifOZZHWaZk
https://www.onic.org.co/comunicados-onic/2810-onic-denuncia-la-grave-situacion-de-derechos-humanos-de-los-pueblos-embera-katio-dobida-zenu-y-wounaan-del-bajo-atrato-por-acciones-de-actores-armados-en-el-territorio?fbclid=IwAR0Io_VOzPam8Ff6AifenQZw0w9LM4sz22GEeEXdaHc7-AhsoifOZZHWaZk
https://www.onic.org.co/comunicados-onic/2810-onic-denuncia-la-grave-situacion-de-derechos-humanos-de-los-pueblos-embera-katio-dobida-zenu-y-wounaan-del-bajo-atrato-por-acciones-de-actores-armados-en-el-territorio?fbclid=IwAR0Io_VOzPam8Ff6AifenQZw0w9LM4sz22GEeEXdaHc7-AhsoifOZZHWaZk
https://www.onic.org.co/comunicados-onic/2810-onic-denuncia-la-grave-situacion-de-derechos-humanos-de-los-pueblos-embera-katio-dobida-zenu-y-wounaan-del-bajo-atrato-por-acciones-de-actores-armados-en-el-territorio?fbclid=IwAR0Io_VOzPam8Ff6AifenQZw0w9LM4sz22GEeEXdaHc7-AhsoifOZZHWaZk
http://www.onic.org.co/pueblos/1125-muinane
http://www.onic.org.co/pueblos/1125-muinane
https://www.youtube.com/watch?v=lsV500W4BHU
http://www.secretariasenado.gov.co/senado/basedoc/codigo_civil_pr019.html#633
http://www.planificacion.gob.ec/el-plan-nacional-para-el-buen-vivir-ya-esta-disponible-para-la-ciudadania/
http://www.planificacion.gob.ec/el-plan-nacional-para-el-buen-vivir-ya-esta-disponible-para-la-ciudadania/

Who Are We?
Myriam Ximena Arenas Orbegozo

UNESCO, Universal Declaration of Animal Rights (adopted 17 October 1978) <
http://www.esdaw.cu/unesco.html » accessed 2 March 2019

UNFPA, ‘Programme of Action’ (2004) < https://www.unfpa.org/sites/default/files/event-pdf/PoA en.pdf>
accessed 25 February 2019

United Nations, 'Earth Jurisprudence’ (<attp://www.harmonywithnatureun.org/ejlnputs/> accessed 18 May 2019
United Nations, 'Education’ (<http://www.harmonywithnatureun.org/rightsOfNatureEducation/> accessed 4
April 2019

United Nations, 'La Proteccion de la Madre Tierra, a Debate en la ONU' (United Nations,
<https://www.un.org/sustainabledevelopment/es/2017/04/la-proteccion-de-la-madre-tierra-a-debate-en-la-
onu/> accessed 4 March 2019

United Nations, 'Rights of Nature, Policy and Education’ (2019)
<http://www.harmonywithnatureun.org/rightsofnature> accessed 3 March 2019

United Nations Secretary-General, Harmony with Nature - Report of the Secretary-General, 2018)

United Nations Secretary-General, Harmony with Nature - Report of the Secretary-General, 2018
<http://www.harmonywithnatureun.org/rightsofnature> accessed 3 March 2019

Watts J, "The Beginning of Great Change": Greta Thunberg Hails School Climate Strikes' (The Guardian, 2019)
<https://www.theguardian.com/environment/2019/feb/15/the-beginning-of-great-change-greta-thunberg-hails-
school-climate-strikes> accessed 1 March 2019

Weaver T, 'Litigation and Negotiation: The History of Salmon in the Columbia River Basin' (1997) 24 Ecology
LQ 677

White House, ‘Remarks of President Donald J. Trump — As Prepared for Delivery’ (20 January 2017, Washington
D.C.) https//www.whitehouse.gov/briefings-statements/the-inaugural-address/ accessed 21 February 2019
Wise SM, 'The Evolution of Animal Law since 1950' in Rowan DJSaAN (ed) The State of the Animals IT (The State of
the Animals I, Humane Society Press 2003)

Wolfe M, Jones BD and Baumgartner FR, 'A Failure to Communicate: Agenda Setting in Media and Policy
Studies’ (2013) 30 Political Communication 175

World Meteorological Organization, ‘WMO Climate Statement: Past 4 Years Warmest on Record’ (Press Release
29112018, 29 November 2018). < https://public.wmo.int/en/media/press-release/wmo-climate-statement-past-4
years-warmest-record > accessed 23 December 2018

Youatt R, 'Personhood and the Rights of Nature: The New Subjects of Contemporary Earth Politics' (2017) 11
International Political Sociology 39

Zumbansen P, 'Transnational Law' in Smits | (ed) Encyclopedia of Comparative Law (Encyclopedia of Comparative
Law, Edward Elgar Publishing 2006)



http://www.esdaw.eu/unesco.html
https://www.unfpa.org/sites/default/files/event-pdf/PoA_en.pdf
http://www.harmonywithnatureun.org/rightsOfNatureEducation/
http://www.harmonywithnatureun.org/rightsofnature
https://www.whitehouse.gov/briefings-statements/the-inaugural-address/
https://public.wmo.int/en/media/press-release/wmo-climate-statement-past-4-years-warmest-record
https://public.wmo.int/en/media/press-release/wmo-climate-statement-past-4-years-warmest-record

