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Maps

Figure 1
The division of land according to the 1947 UN Partition Plan. (Israel Embassy, 2024)
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Figure 3

Israeli territory before and after the Six-Day War of 1967. (BBC, 2017)
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Figure 2

The division of land after the Armistice Agreement
that led to The Green Line (also called the Pre-1967
Border. (1948.0rg.uk, 2024)
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Introduction

Since October 7th, 2023, the world has turned its eyes towards the Israel-Palestine conflict
anew. We have been presented with a lot of new events taking place in this conflict, such as
Israel’s search for Hamas, an Islamic resistance movement whose goal is to create an Islamic
state in place of Israel and subsequently dismantle the state of Israel', and the casualties that
have fallen in Palestine and Israel as a result.” Consequently, countries around the world have
given their support towards Israel or Palestine and international organisations such as the
United Nations (UN) have given themselves to finding viable solutions to stopping the
conflict currently taking place and helping the Palestinian refugees that have been scattered
around the world. According to Albanese, approximately 8 million of the 13 million
Palestinians around the world are refugees.” While it is difficult to give an exact estimate of
the number of Palestinian refugees in different countries because their status and lack of
documentation in different countries often make them statistically invisible and difficult to
track dispersedly, the Palestinian Central Bureau of Statistics (PCBS) estimates that by the
end of 2019, there are 13.350 million Palestinians in the world of whom 5.986 million reside
in Arab countries, such as Jordan, Lebanon, and Syria, and around 727,000 in foreign
countries around the world.* For many of these Palestinian refugees, the only solution to
“adequately redress the injustice of the expulsion and dispossession.” that happened during
past events, is their return to their home country, or what is now known as Israel. The legal
and political phenomenon that underlies this return to Israel that Palestinians hope to achieve,
is the right of return. However, debates about its legal bindingness have arisen, meaning that
while some scholars argue that it is a right that every State should uphold, other scholars
argue that this is not the case, at least not for Palestinian refugees, and that it is less of a right
and more of a suggestion®. Scholars are not the only ones with diverse opinions on the nature
of the right of return; Israelis and Palestinians also have different views. Many Israelis find
the return of Palestinians to Israel a “threat of an Arab majority diluting the Jewish character
of the State of Israel and, by extension, of its survival as an ethnic majority.”’, meaning that
they think that the return of Palestinians would diminish the Jewish nature of the State which
they have worked so hard to establish. Many Palestinians believe, on the other hand, that the
only viable solution to the Israel-Palestine conflict and its accompanying refugee crisis is the
return of those Palestinian refugees to a state in which they can enjoy collective rights and a
national identity®. This means they think they should be able to return under the right of
return and be given an equal place in a state without discriminatory practices. This idea is
loosely based on the one-state solution, however, while the one-state solution refers to the
creation of one single state that would “satisfy the national aspirations of both Jews and

' BBC. (2024). What is Hamas and why is it fighting with Israel in Gaza?

2 AJLabs. (2024). Isracl-Gaza war in maps and charts: Live tracker.

? Albanese, F.P.; Takkenberg, L. (2020). Palestinian Refugees in International Law, p. 1

4 Palestinian Central Bureau of Statistics. (2019). Dr. Awad Presents a Brief on Palestinians at the End of 2019.

> Albanese; Takkenberg, supra note 3, at 343

¢ Kalman, M. (2003). The Palestinian Right of Return in International Law - The Israeli Perspective. In Nexus A
Journal of Opinion, Volume 8§, p. 55

" 1bid.

8 Shemer-Kunz, Y. (2023). Annexation, normalization and the two-state solution in Israel-Palestine. Frontiers in
Political Science, Volume 5, p. 12.



Palestinians™ and that would merge Israel, the West Bank, and the Gaza Strip into one
common country'’, the right of return as used in this thesis refers to the capability of return
for those Palestinian refugees who would wish to do so, regardless of the creation of one state
since the creation of such state might not be realistic. Many Palestinian refugees have
expressed their wish to return to their home'!, however, it could be questioned whether this
wish is still present when met with unequal rights unsuitable for a full citizen and
accompanied by discriminatory laws, policies, and practices. Mahmoud Abbas, President of
the State of Palestine expressed an answer to this exact question stating that: “our Palestinian
people and the entire world will not tolerate such a situation and circumstances on the ground
will inevitably impose equal and full political rights for all on the land of historical
Palestine”'* However, considering the current State of Israel, which can be argued to be a
state of apartheid, the question arises as to whether this will ever be possible under the current
legal framework in Israel. Will discriminatory laws and policies in Israel affect the Palestinian
refugees’ ability to exercise their right of return?

In this paper, I will look at the discriminatory laws and policies within Israel against the
non-Jewish population, more specifically against the Palestinian citizens of Israel, also called
Palestinian Israelis or Arab Israelis, who pose a minority, and how these affect the Palestinian
refugees’ ability to exercise the right of return. To properly understand the Palestinian refugee
crisis and the focus of this research paper, it is first necessary to turn towards the historical
background of the Israel-Palestine conflict, which will give us the foundation required for
continuing with the aim of this thesis. Furthermore, this thesis will contribute to the gaps
currently residing in academic material regarding the discriminating laws and policies in
Israel that might or might not hinder Palestinian refugees from exercising their right of return
and make everything clear by using a structural layout.

The first substantive chapter of this thesis will look at the right of return under International
Law and its legal framework including its legally bindingness onto the states. This part will
also delve deeper into the interpretation and application of the right of return as well as the
interpretation and application of the right of return by the state of Israel. The second chapter
will look at equality and discrimination under its legal framework in international as well as
national law. Furthermore, there will be looked at the protection of the rights of minorities in
Israel, since it is important to examine the full framework under which Palestinian Israelis
could exercise a right to equality and nondiscrimination. Afterwards, this chapter will delve
into the current situation regarding equal rights for and discrimination against Palestinian
citizens of Israel by looking at the discriminatory laws, policies, and practices in Israel
against the non-Jewish population, specifically the Palestinian citizens of Israel. This chapter
will also include an examination of the State of apartheid in Israel and an examination of the
weakening Rule of Law in Israel. The third, and last, chapter will serve as a synthesis to bind
the two previous chapters together. It will briefly summarise the previous chapters and

® Summers, K. (2023). What is the “One-State Solution,” and Why is it Unlikely to Work?

19 Arab Center Washington DC. (2023). Shifting the Paradigm: The One-State Solution as a Path to Peace.

' Suleiman, J. (2001). The Palestinian Liberation Organization: From the Right of Return to Bantustan. In Aruri,
N. (Ed.), Palestinian Refugees: The Right of Return, (p. 87-102)

12 Shemer-Kunz, supra note 7, at 4



critically analyse the findings to come to a conclusion. This chapter will aim to ask the main
research question, namely:

How do discriminatory laws and policies in Israel affect the Palestinian refugees’ ability to
exercise their right of return?

Historical Background

The start of the Israel-Palestine conflict can be attributed to the development of the
religious and political movement of Zionism, which, “initially described a movement to
invigorate Jewish culture, linguistic, and national identity.”"* Its most basic definition is that
the Jewish community should have political, cultural, and national autonomy meaning that
the Zionists’ main goal was to create an autonomous state in the Holy Land, which had been
known under different names over the years, such as Palestine, and currently Israel.'"* This
Zionistic view led from 1933 onwards to a stream of migration of Jews to the area of
Palestine which created a minority of Jewish inhabitants in the area."” The gap in knowledge
between Jews and Palestinians led, over the years, to a separation between the two groups and
started to elicit resentment among the Arab population, marking the beginning of the friction
between the Zionists and the Arab population.'® This friction between the Zionist and the
Arab population increased with the creation of the Balfour Declaration in 1917, which
declared Palestine to be the “national home for the Jewish people”'’. This declaration did,
however, mention, that  “the ‘civic and religious rights of existing non-Jewish
communities.””"® had to be safeguarded, meaning that while the document declared Palestine
to be the home of the Jews, the rights of non-Jewish communities, such as the Palestinians,
had to be safeguarded. In 1947, the UN announced its Partition Resolution, which officially
divided Palestine into an Arab State and a Jewish State!. This resolution was, however,
rejected by the Arab States surrounding Palestine, since the partitioning of a country with an
Arab majority into two unequal parts, which can be seen in Figure 1, against the will of the
Arab majority, was seen as a “betrayal of the legal and moral obligations towards Palestinian
self-determination and independence.”” Consequently, the Arab States of Egypt (then known
as the United Arabic Republic (UAR)), Jordan, Syria, and Iraq also saw the establishment of
the Israeli State on May 14, 19482, which followed the UN Partition Resolution, as a threat to
the Arab population and prepared forces to enter Israel** resulting in the first Arab-Israeli war
of 1948. While the creation of the state of Israel in May 1948 was the realisation of a
long-desired plan to create a Jewish State safe from Jewish prosecution, the establishment has

13 Perez, A. (2023). Understanding Zionism: History and Perspectives, p.1

“1bid., [2]

15 Kochavi, A.J. (1998). The Struggle against Jewish Immigration to Palestine. In Middle Eastern Studies,
balfourVolume 34(3), p. 146.

16 Albanese; Takkenberg, supra note 3, at 21

'7 Balfour, A.J. (1917). The Balfour Declaration.

'8 Albanese; Takkenberg, supra note 3, at 22

' UN General Assembly resolution 181 (II). (1947). Partition Plan.

2 Albanese; Takkenberg, supra note 3, at 28-29

2! Kaplan, E., Penslar, D.J., Sorkin, D.J. (2011). The Origins of Israel, 1882-1948: a documentary history, p. 342.
22 Albanese; Takkenberg, supra note 3, at 31



been given the name ‘The Nakba’, meaning ‘catastrophe’ in Arabic®, which is used in
abundance by the Palestinian people to signify this period in their history. This first war was
the result of building tension between the Arab and the Jewish population®* and resulted in the
displacement of Palestinian Arabs, which was the largest mass displacement of Palestinians in
history®, the number which eventually reached between 600,000 and 750,000 refugees® *’.
Only about 15 per cent of the original Arab population from before the first Israeli-Arab war
in 1948, which were close to one million people, stayed in the area that was declared as the
State of Israel and is the foundation of today’s Arab minority in Israel.?® The other Arabs fled
to neighbouring Arab countries, such as Egypt and Lebanon, or even countries beyond®. The
United Nations Relief and Works Agency for Palestine Refugees in the Near East (UNRWA)
was established with the aim of providing assistance and protection for registered Palestine
refugees®®, meaning those “people whose normal place of residence was Palestine between
June 1946 and May 1948, who lost both their homes and means of livelihood as a result of the
1948 Arab-Israeli conflict.®' Currently, about 5.5 million Palestinian refugees are referred to
as ‘registered’ with the UNRWA .*> The UNRWA has continued its work for Palestinian
refugees up until this very day, by ensuring health care, education, and emergency assistance
among others.*® The first Arab-Israeli conflict also resulted in the drawing of the Armistice
border, also called The Green Line*, which indicated new borders for the area. As shown in
Figure 2, the Arab population ended up with a far lesser percentage of the country than was
originally planned for under the UN’s Partition Resolution of 1947. The Palestinian Arab
territory shrank from the planned 42% of the land to the eventual 22% that the Palestinians
were left with after the Armistice agreement in 1949.%

After the first Arab-Israeli war, tensions had continuously been rising leading to the
Six-Day War in 1967, a conflict between Israel and Egypt, Syria, Jordan, Iraq, and Lebanon®,
which resulted in a territorial expansion by Israel’’. This expansion by Israel of, among
others, the Gaza Strip, the West Bank, and East Jerusalem, which is shown in Figure 3, has
been termed the ‘The Naksa’, meaning ‘the setback’ in Arabic.*® The Six-Day War was
followed by another stream of fleeing Palestinians from their homeland, however, smaller
than the first mass displacement of 1948%°. Apart from the first and the second Israeli-Arab
wars, which both led to a massive outflow of Palestinians, multiple other Israeli-Arab wars
broke out.

2 Albanese; Takkenberg, supra note 3, at 1

 Morris, B. (2008). 1948: A History of the first Arab-Israeli War, p. 1

5 Albanese; Takkenberg, supra note 3, at 49

% Flapan, S. (1987). The Palestinian Exodus of 1948. In Journal of Palestine Studies, Volume 16(4).

27 Albanese; Takkenberg, supra note 3, at 1

8 Albanese; Takkenberg, supra note 3, at 35

» Albanese; Takkenberg, supra note 3, at 1

%% United Nations Relief and Works Agency for Palestine Refugees in the Near West. (2013). About UNRWA.
3 Ibid., [4]

32 Albanese; Takkenberg, supra note 3, at 1

33 United Nationas Relief and Works Agency for Palestine Refugee in the Near West, supra note 29, at 2
3% Jerusalem Story. (2024). Green Line (The 1949 Armistice Agreement Line).

35 Institute for Middle East Understanding. (2012). The UN Partition Plan for Palestine.

3¢ Lotha, G. (2024). Six-Day War.

37 Popp, R. (2006). Stumbling Decidedly into the Six-Day War. In Middle East Journal, Volume 60(2).
3% Albanese; Takkenberg, supra note 3, at 1

3 Albanese; Takkenberg, supra note 3, at 49



The UN has undertaken multiple attempts at solving the refugee crisis since the first mass
displacement in 1948, the first of those attempts being UN Resolution 194 (III) which stated
that “the refugees wishing to return to their homes and live at peace with their neighbours
should be permitted to do so at the earliest practicable date”.** While Palestinians interpreted
this resolution as an “immediate duty upon Israel to allow™*' their return, Israel “believed that
as long as general peace had not been reached with all the Arabs in the area and the
Palestinians’ return could jeopardise Israel’s security, the allowance of repatriation was not
obligatory.”** Israel indicated that the refugees should preferably be relocated to the Arab
territories, namely the Gaza Strip, the West Bank, and the neighbouring Arab countries.®
Apart from stating this preferred solution, Israel had undertaken several steps to prevent
Palestinian refugees from returning. One such step is mentioned by Morris, who reports that
on June 16, 1948, the Israeli cabinet “without a formal vote, resolved to bar the return of
refugees.”* In 1952, Israel even implemented a Nationality Law, which barred the fled Arab
population from returning to the State as nationals.* For now, the Palestinian refugee crisis
has not gotten closer to being solved, although the recent events surrounding Hamas have
shone a new light on the issue.

Methodology

It can be difficult to remain objective with a topic like this due to the many news articles
stating gruelling happenings and the continuous stream of new developments, however,
knowing this beforehand, I will do my utmost best to look at the research openmindedly and
objectively. The main method that this thesis will make use of to come to an answer to the
question of how discriminatory laws and policies in Israel affect the Palestinian refugees’
ability to exercise their right of return, is legal dogmatic research.

As mentioned above, the first chapter will take a look at the legal framework of the right of
return under international law, making use of international legal documents, such as the
Universal Declaration of Human Rights (UDHR), The International Covenant on Civil and
Political Rights (ICCPR), the Convention on the Elimination of All Forms of Racial
Discrimination (ICERD) and the Geneva Conventions. Furthermore, this chapter makes use
of case law to delve deeper into the interpretation and application of the right of return to
clear up the exact use of the right and any misconceptions that still surround the definition of
the right of return under international law. This part will also include the interpretation and
application of the right of return by the State of Israel, which are important in examining the
situation in practice around the theoretical concept of the right of return. In the end, this
chapter will aim to shine a light on whether or not there is a right to return for Palestinian
refugees under international law.

% UN General Assembly resolution 194 (III). (1948). Palestine - Progress Report of the United Nations
Mediator, Art. 11.

#! Zilbershats, Y. (2007). International Law and the Palestinian Right of Return to the State of Israel. In
Benvenisti, E., Gans, C., Hanafi, S. (Eds.), Israel and the Palestinian Refugees, p. 196

“1bid., [195]

# Albanese; Takkenberg, supra note 3, at 43

# Morris, B. (2001). Righteous victims: A history of the Zionist-Arab conflict 1881-199, p. 257

# Albanese; Takkenberg, supra note 3, at 38



The second chapter will make use of legal dogmatic research in the form of the legal
framework around equality and discrimination under international law, and secondly, around
Israeli laws and policies that can be considered discriminatory towards the non-Jewish
population, specifically the Palestinian citizens of Israel. This part will also look at the legal
framework of minority rights in Israel since Palestinian Israelis are a minority population
within the State of Israel. Furthermore, this chapter will examine the enforcements and
practices, to see whether the rights enshrined in Israeli law are in practice also truly protecting
the Palestinian Israelis. The third part of this chapter will look at apartheid and the rule of law
within Israel, which will be done by making connections with small parts of theory and the
current situation in Israel. The exploration of Israel as a state of apartheid and a state with a
weakening rule of law will be done through theoretical work on the definition of apartheid
and the rule of law, and will include scholarly work and reports on the situation in Israel that
might or might not make it apply to the definitions, as well. The aim of this chapter will be to
examine the rights of Palestinian Israelis within the Israeli state as well as the current
situation in Israel regarding rights for minority groups such as the Palestinian Israelis in order
to establish their standing in society.

The third, and last, chapter will be of analyzing nature in which the two previous chapters
will be combined to be able to answer the main research question. This chapter will include
critical reflection and thinking skills to reach a viable conclusion.

In short, this thesis will make use of legal dogmatic research, in the form of international
and national legal frameworks as well as legal analysis from legal scholars, with the aim of
not only describing the legal frameworks around the different rights discussed, but also
analyzing the current situation, and critical reflection on the effects of these discriminatory
laws and policies on the ability of Palestinian refugees to exercise their right of return.



Chapter 1: Right of Return of Palestinian Refugees

The right of return is a principle in international law under which people not only have the
right of return to their own country, as implied by the name of this principle but also have the
right to leave their own country and move freely within it. The right of return has often been
associated with Palestinian refugees in their quest to return to their homeland and is
mentioned not only in multiple documents within international law but is also used in some
court cases, which have been influential in deciding the interpretation and application of the
right of return. The Palestinians argue that if it is accepted that they have a claim to Palestine,
then how come their right of return is denied?*. They argue that the claim to Palestine by the
Palestinians cannot go without a right of return for the Palestinian refugees. This part of the
thesis will look at the legal framework of the right of return under international law and the
interpretation and application of the right of return.

1.1: Right of Return Under the International Legal Framework

Numerous international instruments have documented the right of return to their body. One
of the most prominent ones is the Universal Declaration of Human Rights (UDHR). Article
13 of the UDHR states that “Everyone has the right to freedom of movement and residence
within the borders of each State.”’ and that “Everyone has the right to leave any country,
including his own, and to return to his country.”* This shows that the right of return entails
more than its name would suggest. Not only do people have a right to return to their country,
but they also have the right to leave a country and move and reside within a State's borders.
The UDHR was officially created with the intent to never let the horrors of the Second World
War happen again®, meaning that the articles within this document are meant to protect states
and their citizens against the cruelties of war. This also implies that the document is meant to
protect those harmed by the Israel-Palestine conflict. However, the UDHR is not a treaty,
meaning that the articles within this document are not legally binding for the countries that
approved its making back in 1948, but they can be said to have moral authority. The UDHR
contains principles that are legally binding in other human rights treaties such as the
International Covenant on Civil and Political Rights (ICCPR). During the drafting of the
UDHR, the Chairman of the U.N. Commission on Human Rights, Eleanor Roosevelt
explained the declaration as one “of basic principles of human rights and freedoms... and to
serve as a common standard of achievement for all peoples of all nations.” The upholding of
the articles declared in the UDHR is thus a matter of respecting human rights and the right
morals that come with certain situations in which human rights are negatively affected. While
the UDHR is not legally binding in international law and does thus not safeguard the right of
return as a legally binding right, the document has been very important for the development

4 Khalidi, R.I. (1992). Observations on the Right of Return. In Journal of Palestine Studies, Volume 21(2)

" Universal Declaration of Human Rights. (1948). Art. 13(1)

B Id., Art. 13(2)

# United Nations. (2024). Universal Declaration of Human Rights: History of the Declaration.

30 Hannum, H. (1996). The Status of the Universal Declaration of Human Rights in National and International
Law. In Georgia Journal of International & Comparative Law, Volume 25(1), p. 318
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of international human rights law after 1948 due to the fact that the declaration is based on
human rights standards that should be upheld based on the morals of a state.

A second international instrument to also have documented the right of return is The
International Covenant on Civil and Political Rights (ICCPR). Article 11 of this document
mentions that:

1) “Everyone lawfully within the territory of a State shall, within that territory, have the
right to liberty of movement and freedom to choose his residence.

2) Everyone shall be free to leave any country, including his own.

3) The above-mentioned rights shall not be subject to any restrictions except those which
are provided by law, are necessary to protect national security, public order (ordre
public), public health or morals or the rights and freedoms of others, and are consistent
with the other rights recognized in the present Covenant.

4) No one shall be arbitrarily deprived of the right to enter his own country.

9951

The ICCPR elaborates further on the rights, in particular civil and political rights, mentioned
within the UDHR, which the extended definition of the right of return above shows. Unlike
the UDHR, the ICCPR is a treaty, meaning that the covenant is legally binding under
international law. However, it is only legally binding for the countries that have ratified the
Covenant. The UN Human Rights Committee (HRC) is a body established by the ICCPR to
review whether the ratified countries have behaved in conformity with the obligations set
down in the treaty. According to the UN, all states ratified to the ICCPR “are obliged to
submit regular reports to the Human Rights Committee on how civil and political rights are
being implemented.”** after which the Committee will make known its concerns. While Israel
has ratified the ICCPR*, Israel did not ratify the Optional Protocol of the ICCPR*, which
states that the Committee is free to receive communications from individuals of ratified
states, which means that the HRC does not have jurisdiction to hear a complaint from an
Israeli citizen, neither Jewish Israeli nor Palestinian Israeli, about situations in which the
Israeli State has violated their human rights.

Apart from the UDHR and the ICCPR, another international document that has enshrined
the right of return in its body is the Convention on the Elimination of All Forms of Racial
Discrimination (ICERD). Article 5(d)(ii) of the ICERD declares that everyone has “the right
to leave any country, including one’s own, and to return to one’s country” Just as the ICCPR
the ICERD is a treaty and thus legally binding to the states that have ratified the convention.
Israel has ratified this treaty, however, the state has made a reservation for Article 22 of the
Convention®®, which states that:

3! United Nations General Assembly resolution 2200A (XXI). (1966). International Covenant on Civil and
Political Rights, Art. 12

32 United Nations. (2024). Introduction to the Committee: Human Rights Committee.

33 United Nations. (2024). Status of Ratification: Interactive Dashbord.

> United Nations. (2024). Optional Protocol to the International Covenant on Civil and Political Rights.

> United Nations General Assembly resolution 2106 (XX). (1965). International Convention on the Elimination
of All Forms of Racial Discrimination, Art. 5(d)(ii).

36 United Nations General Assembly resolution 2106 (XX). (1965). International Convention on the Elimination
of All Forms of Racial Discrimination - Declarations and Reservations, p. 6.
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“Any dispute between two or more States Parties with respect to the interpretation or
application of this Convention, which is not settled by negotiation or by the procedures
expressly provided for in this Convention, shall, at the request of any of the parties to
the dispute, be referred to the International Court of Justice for decision, unless the
disputants agree to another mode of settlement.””’

This means that if there is a conflict between two or more states that have ratified the
convention about the interpretation or application of one or more of the articles described in
its body, the International Court of Justice (ICJ) can be involved in certain situations. A
reservation of this article by the State of Israel has consequences for the enactment of the
right of return because the ICJ cannot get involved in a situation where Israel has a conflict
with one or more other State parties about the interpretation and application of the right of
return. This might also make it more difficult for other countries to come to an agreement
with Israel about its interpretation and application since it is not allowed to present the
disagreement about the interpretation or the application of the right of return to the ICJ, but
will instead have to be solved by turning to other methods. Just like the ICCPR, the ICERD
has a committee, the Committee on the Elimination of Racial Discrimination (CERD), that
looks at the implementation of the treaty by States. This is done by looking at regularly
submitted reports about the implemented rights.™

Lastly, the Fourth Geneva Convention has also documented the right of return in its body
of work. The Geneva Conventions consist of four treaties that lie at the heart of International
humanitarian law (IHL)*’, which is a “set of rules that seek to limit the effects of armed
conflict”.®® The Fourth Geneva Convention, in particular, has the aim of protecting the
citizens of states in war, including those who are living in occupied territories.®' This would
include those Palestinians living in the Occupied Palestinian Territory (OPT) as well as the
Palestinian citizens of Israel. The right of return is described in Article 49 which states that
“Persons thus evacuated shall be transferred back to their homes as soon as the hostilities in
the area in question have ceased.”®* The Geneva Conventions are just like the ICCPR and the
ICERD treaties and are legally binding on the countries ratified to the conventions. The
Geneva Conventions are universally ratified, however, the existing Additional Protocols are
not universally ratified®, but this does not appear to influence the legally bindingness of the
right of return for the State of Israel in specific.

1.1.2 Interpretation and Application

While the right of return is thus mentioned within international law in different legal
instruments, there are still some issues regarding its interpretation and application. Various
interpretations of the definition of the right of return in international law lead to confusion in

57 United Nations General Assembly resolution 2106 (XX). (1965). International Convention on the Elimination
of All Forms of Racial Discrimination, Art. 22.

38 United Nations. (2024). Committee on the Elimination of Racial Discrimination: Introduction.
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its application as well as an opportunity for States to not adhere to the right of return due to
the use of a different interpretation than the one that was meant to be the correct interpretation
upon the drafting of the right. The next section will discuss three issues that have come up
around the interpretation and application of the right of return.

Issue of ‘one’s own country’

One of these issues on interpreting the right of return is what it means to return to ‘his own
country’. This issue pertains to the fact that it is unclear what is meant with the wording ‘his
own country’ within, for instance, the ICCPR definition of the right of return. In turn, this
leads to difficulty interpreting the article and determining the criteria a country has to fulfil
regarding ties to the person seeking to return, for it to be a country that the person can call
‘his own’. Legal institutions have given multiple possible solutions, one of these being a
comment from the HRC regarding the definition of the right of return under Art. 12 of the
ICCPR. They state that:

“The scope of “his own country” is broader than the concept “country of his
nationality”. It is not limited to nationality in a formal sense, that is, nationality acquired
at birth or by conferral; it embraces, at the very least, an individual who, because of his
or her special ties to or claims in relation to a given country, cannot be considered a
mere alien.”®

Under this interpretation, it would mean that not only Palestinian refugees born in the country
that is now Israel would fall under the application, but also descendants of the Palestinian
refugees that have special ties or claims to Isracl. When people have special ties to a State,
which can take shape in the form of a language or family still living in the area, they cannot
be merely seen as an ‘alien’ of the State. Children of refugees would thus have a right of
return under this interpretation, even if they never even left the State of Israel, but were, for
instance, born in another State. This interpretation of ‘his own’ country is broader than others,
which results in the fact that more people besides the 1948 refugees, would have a claim to
the right of return under this interpretation. A second instance in which this interpretation of
the right of return is followed is Warsame v. Canada. In this court case, the HRC decided that
the author, Jama Warsame, could call Canada ‘his own country’ due to “the strong ties
connecting him to Canada, the presence of his family in Canada, the language he speaks, the
duration of his stay in the country and the lack of any other ties (...) with Somalia.”® This
interpretation is relatively similar to the comment of the HRC mentioned first, seen as both
interpretations emphasize the ties someone has to a country that determine whether you can
call a certain country your own. Over the years, the HRC has, however, given inconsistent
interpretations of the wording ‘his own country’.®® Besides the comment of the HRC and the
Warsame v. Canada case’s consistent interpretation, a second interpretation, namely the one
mentioned in the Stewart v. Canada case slightly differs.
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In the Stewart v. Canada case, the author, Charles E. Stewart, argued that Canada was ‘his
own country’ because he had been living there since he was seven years of age®’. The HRC
argued that this was not the case and that Canada could not be considered ‘his own country’
since the definition of the right of return under Art. 12(4) of the ICCPR suggests that when
you are not a national of a country, you can only call that country ‘your own country’ when
you are not considered an ‘alien’. According to the first interpretation set out above, being
considered an ‘alien’ depends on whether you have ties to that state or not. In this
interpretation, however, the HRC stated that since Mr. Stewart had not applied for Canadian
citizenship in all those years of living there, but instead still held his British citizenship, he
could be considered an ‘alien’ and thus not call Canada ‘his own country’. His ties to the
country had little meaning in his claim to Canada as ‘his own’ country. Examples of
‘non-alien’ persons are given in the statement, mentioning that:

“This would be the case, for example, of nationals of a country who have there been
stripped of their nationality in violation of international law and of individuals whose
country of nationality has been incorporated into or transferred to another national entity
whose nationality is being denied them.”*®

This interpretation differs from the comment of the HRC and the Warsame v. Canada case in
the sense that while the first interpretations emphasize the fact that for a country to be called
someone’s own there needs to be a strong tie to the country in the form of family, language,
etc., the interpretation in the case of Stewart v. Canada emphasizes that a country can only be
called ‘your own’ when you are a non-alien of that country. While Stewart could not be
considered a non-alien of Canada in this particular case, it can be argued that the Palestinians
living outside of Israel and even those living in the OPT who do not hold Israeli citizenship
can be considered ‘non-alien’ of Israel since they would fall under those “individuals whose
country of nationality has been incorporated into or transferred to another national entity
whose nationality is being denied them.”®, and thus have the right to return to Israel.
However, this seems to only apply to those refugees who fled to the country before the
establishment of the State of Israel. Refugees who fled, for instance, in 1967 or the children
of refugees born in other states did not possess the nationality of the country that was
incorporated into or transferred to the State of Israel and can thus, according to the definition
of non-alien, not be seen as a non-alien of Israel.

Besides these two, somewhat inconsistent, interpretations of the HRC, there is a third
important interpretation that needs to be mentioned in connection with the definition of ‘his
own country’ in Article 12 of the ICCPR. This is the Notebohm case which was decided
before the ICJ in 19557, In this case, Mr Nottebohm, a German citizen who had lived in
Guatemala for 34 years, gave up his German citizenship to become a citizen of Liechtenstein.
When returning to Guatemala, after having been gone for a while, Mr Nottebohm’s
citizenship of Liechtenstein was denied for which Liechtenstein brought Guatemala before
the ICJ. While Liechtenstein claimed that Guatemala was wrongful in refusing to recognize
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their grant of citizenship to Mr. Nottebohm, Guatemala argued that they didn’t have to
recognize Liechtenstein’s grant of citizenship under international law.”" The main takeaway
from this case, which is also important when looking at the claim Palestinian refugees could
lay on Israel as ‘their own country’ when appealing to their right of return, is that the ICJ
ruled the following:

“They have given their preference to the real and effective nationality, that which
accorded with the facts, that based on stronger factual ties between the person concerned
and one of the States whose nationality is involved. Different factors are taken into
consideration, and their importance will vary from one case to the next: the habitual
residence of the individual concerned is an important factor, but there are other factors
such as the centre of his interests, his family ties, his participation in public life,
attachment shown by him for a given country and inculcated in his children, etc.””

For the case of the Palestinian refugees specifically, this would mean their right of return
depends from case to case. Those who have stronger ties to Israel in the form of family ties,
attachment to Israel, etc. have a greater right of return than those whose ties to Israel have
considerably diminished over the generations since their exodus. The ties of the children of
Palestinian refugees are considerably weaker than those of the refugees from 1948 and 1967.
However, this does not necessarily mean that these children would not have a right to return to
Israel. It just means that for these people to have a claim to the right of return to Israel there
need to be other links present, such as a family who still lives in the State.

The interpretation given in the Nottebohm case seems to be giving the best definition of
‘one’s own country’ that is given in court cases and other legal documents. While the
interpretation from the HRC and the Warsame v. Canada case seems to be giving a definition
too broad, the Stewart v. Canada case gives a definition that is too narrow. The Nottebohm
case, on the other hand, gives an interpretation that takes into account the challenging nature
of the situation. Due to the different refugee dispersals and the fact that the refugees have
since their exodus acquired descendants, it might be better to look at the ties a person has to
Israel on a case-to-case basis. Of course, it is nearly impossible to look at every individual
Palestinian wishing to invoke their right of return to see if they have a right to claim Israel as
‘their own country’, however, categorising the different refugees, such as the 1948 refugees,
the 1967 refugees, and descendants of these refugees, as well as whether these categories of
refugees have for instance ties in the form of the family still living in the area, might make
this case-to-case basis less demanding. Their right to call Israel their ‘own state’ would then
depend on which category they belong to and which ties they still have to the State.

Apart from different interpretations mentioned in court cases and other documents, legal
scholars also differ in opinion on the right interpretation. While Ingles and Sieghart believe
that “the right to enter the state is assigned solely to citizens of that state”” and thus not to
everyone with a connection to the country, Nowak argues for a broader interpretation that not
only includes permanent residents of the state but also those who subjectively feel attached to
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the state and thus argue that that state is their own™. A third interpretation is that of Hannum
who explains that the term ‘his own country’ should be interpreted more broadly than just
including nationals, but not as broadly as including people who see themselves as belonging
to a state subjectively.”” Since it has a broader approach but does not include people who
subjectively see themselves as belonging to a state, this interpretation seems to be the best
one. When allowing a state to be called ‘one’s own’ purely on a subjective basis, it could in
theory be possible to admit everyone to that state regardless of their objective ties to the State.

Issue of the ‘arbitrariness’ of the depriving of the right of return

Not only have there been interpretational issues with the meaning of ‘his own country’, in
the definition of the right of return, and who, as a result, can lay claim on the right of return,
but a question surrounding the nature of the concept of arbitrariness’ as mentioned in article
12(4) of the ICCPR also arises. Article 12(4) of the ICCPR mentions that: “No one shall be
arbitrarily deprived of the right to enter his own country.””’. The clearing up of the nature of
arbitrarily is important seeing as it decides the scope of the right. When not knowing the exact
meaning of the word ‘arbitrarily’ as used in the ICCPR article, it becomes immensely difficult
to determine the situations in which it is acceptable to deprive someone of their right of return
and in which situations it is not. The word ‘arbitrarily’ is namely the only qualification on the
right of return listed in Article 12(4) of the ICCPR®. The addition of the word ‘arbitrarily” in
the description of the right of return has posed a problem in the context of the Israel/Gaza
conflict in the sense that the question of whether the Palestinian refugees are ‘arbitrarily’
deprived of their right of return by Israel, arises. According to Quigley, the term ‘arbitrarily’
was inserted in the definition of the right of return under Article 12(4) of the ICCPR due to
countries who expressed their wish to only provide entry to those who had not been exiled.”
By adding ‘arbitrarily’ to the definition, the declining of the right of return of those who had
been deprived of the right under certain circumstances became possible.

One interpretation of the definition of ‘arbitrarily’ is given by the drafters of the ICCPR
who submitted that the term ‘arbitrarily’ could be said to be equivalent to ‘unlawful’.®
According to Hannum, however, this narrow definition is not appropriate since this
interpretation has been formed by mostly considering the term ‘arbitrarily’ in the context of
arbitrary arrest or detention.*!

An interpretation that does look at the term ‘arbitrarily’ in the case of the right of return is
the interpretation set out in General Comment 27 of the HRC, which states that:
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“The reference to the concept of arbitrariness in this context is intended to emphasize
that it applies to all State action, legislative, administrative, and judicial; it guarantees
that even interference provided for by law should be in accordance with the provisions,
aims, and objectives of the [ICCPR] and should be, in any event, reasonable in the
particular circumstances. The Committee considered that there are few, if any,
circumstances in which deprivation of the right to enter one’s own country could be
reasonable. A State party must not, by stripping a person of nationality or by expelling

an individual to a third country, arbitrarily prevent this person from returning to his or
9982

her own country.
In short, the meaning of ‘arbitrarily’ points towards the fact that even if a denial of the right of
return is provided for in the law, it has to be in accordance with the articles of the ICCPR. The
HRC continues to mention that in their eyes there are almost no cases in which this is
possible, meaning that it is not allowed to prevent persons from returning to their own country
in any circumstance.

Because most interpretations of the term ‘arbitrarily’ are studied surrounding arrest or
detention, and not around the right of return, the exact meaning of the use of ‘arbitrarily’ in
the definition of the right of return according to Article 12(4) of the ICCPR is still not clear.®
Because of the lack of clearness surrounding the definition of the term, countries still have a
broad scope in interpreting and applying the right of return regarding the term ‘arbitrarily’.
Hannum adds an insightful statement to this uncertainty, mentioning that “At a minimum, no
denial of the right of return can be discriminatory in violation of Article 2(1) of the
Covenant.”®, meaning that the right of return can never be denied based on distinctions such
as race, colour, sex, language, religion and political opinion. A different view is added to this
by Zilbershats, who explains that “Once the scope of the right is enlarged and it is applied to
masses of refugees and displaced persons, one may rethink what the proper limitations of that
right should be.”® She explains that by allowing the return of all Palestinian refugees, the
right to self-determination of the Jewish Israelis is undermined, which leads to the conclusion

that the return “may not be arbitrary.”*

Issue of the emergency clause of the ICCPR

Regarding the application of the right of return, there is a third issue that arises, namely the
applicability of the emergency clause of the [CCPR. According to Article 4 of the Covenant:

“In time of public emergency which threatens the life of the nation and the existence of
which is officially proclaimed, the States Parties to the present Covenant may take
measures derogating from their obligations under the present Covenant to the extent
strictly required by the exigencies of the situation, provided that such measures are not
inconsistent with their other obligations under international law and do not involve
discrimination solely on the ground of race, colour, sex, language, religion or social
origin.”®’
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Since Israel has been in an official state of emergency since its establishment in 1948%, the
question arises whether the state needs to adhere to the article of the right of return. The
emergency clause of the ICCPR thus poses a problem since it questions Israel’s responsibility
to uphold certain articles within the Covenant.

According to Zilbershats, the fact that the State of Israel has officially proclaimed a state of
emergency means that, under human rights law, Israel is under no “obligation to enable the
return of people who might threaten its security.”® It is even argued that this points to the fact
that the right of return is not an absolute right since it can be derogated and is limited by the
emergency clause of the ICCPR. However, when critically reading the emergency clause,
which is stated above, it becomes clear that derogating from the obligations presented in the
Covenant is not allowed when they are inconsistent with other obligations under international
law and when they involve discrimination. One could wonder whether the denial of the right
of return by Israel is the result of discrimination solely on the grounds of religion or social
origin or if this is not the case. When the inapplicability of the right of return by Israel is
found to be the result of discrimination on the grounds of religion and/or social origin, the
emergency clause would not be a good enough reason for Israel to deny the Palestinian
refugees their right of return. This is, of course, a contested question since opinions are
divided on this, but it is an important question to ask, altogether, when looking at the
acceptability of the emergency clause in not adhering to the right of return. This also shows
that the right of return is an absolute right when it concerns situations of discrimination, in
which case it is not allowed to derogate from the right.

1.2 Conclusion

The principle of the right of return for Palestinian refugees is the idea that Palestinian
refugees have a right to return to the land they were exiled from during the 1948 and 1967
Israeli-Arab wars. According to the Palestinians around the world, the right of return to the
land that is now known as Israel is a means to “adequately redress the injustice of the
expulsion and dispossession.”” that they have had to endure since 1948. Descendents of
these exiled Palestinians have since then clung to the idea of someday being able to return to
their own home, however, this is easier said than done. Israel does not acknowledge the right
of return as an international right and denies Palestinian refugees this right.”’ The State argues
that allowing the return of (some of) the Palestinian refugees would not only threaten Israel’s
national security but also threaten the Jewish character of the Israeli State.”” According to
Zilbershats, Israel not only sees no obligation to allow Palestinian refugees to return because
it would “enable the return of people who might threaten its security.”, but the state also
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believes that the return of “people who consider themselves Palestinian refugees may hamper
the right of the Israeli people to self-determination.”* Numerous international legal bodies
have, however, enshrined the right of return. The definitions of the right of return are not
always clear and a lot of different interpretations exist which allows for a scope of different
applications beyond the interpretation that was meant to be the correct one upon drafting the
right. Questions about the meaning of ‘his own country’ and ‘arbitrarily’ have arisen as well
as the applicability of the emergency clause as a proper reason for not adhering to the right of
return of Palestinians. While the meaning of ‘his own country’ and the validity of the
emergency clause have been cleared up over the years by the HRC and case law, the meaning
of ‘arbitrarily’ is still not clear. Looking at the most logical and sound interpretations of the
different issues, it seems however, as if there is indeed a right of return for Palestinian
refugees under international law regardless of the interpretations and application of Israel.
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Chapter 2: Equal Rights of Palestinian Israelis

When looking at the question of how discriminatory laws and policies in Israel affect the
ability of Palestinian refugees to exercise their right of return, it is important to look at
equality and discrimination within the international legal framework as well as the national
legal framework of the State of Israel. Equality pertains to different areas such as equal access
to education, work, and healthcare, equality before the courts and equal political rights. When
someone or a group of people does not have equal access to one or more of these rights
because of their race, colour, sex, language, religion, political or other opinions, national or
social origin, property, birth or other status, it can be seen as discriminatory. Different
conventions and treaties are set up to fight inequality and discrimination internationally, some
of which focus on a different group of people. The Convention on the Elimination of All
Forms of Discrimination against Women (CEDAW), for instance, looks in particular at
protecting women against inequality and discrimination®, while the Convention on the Rights
of Persons with Disabilities (CRPD) looks at protecting disabled children and adults against
inequality and discrimination *°. While these different legal instruments must exist to combat
discriminatory practices within states, most of them do not specifically protect the Palestinian
Israelis as a minority group in Israel”’
framework of equality and discrimination as well as minority rights and the national legal
framework of equality and discrimination, with a particular focus on those instruments only
that protect Palestinian Israeli citizens. Furthermore, the current situation of equal rights for
Israeli Palestinians will also be examined by looking closer at the practices of equality and
anti-discrimination laws and policies within Israel. While there might be an Israeli legal
framework protecting the equality of minorities, such as the Arab minority, this does not
necessarily mean that these laws and policies protecting the rights of minorities are also
properly enforced or that there are no other laws in Israel that have a discriminatory and
segregating effect. Lastly, the state of apartheid and the weakening rule of law in Israel play
an important role in the Israeli legal framework of equality and non-discrimination of
Palestinian Israelis, and how this is enforced in practice. This will thus also be looked at
within this chapter.

. This chapter will look at the international legal

2.1 Equality and Discrimination Under the Legal Framework

2.1.1 International Legal Instruments

After the Second World War, there came an increased importance and emphasis on the
documentation of human rights, which would eventually lead to better enforcement of the
rights that humans can enjoy. Numerous international instruments currently protect the
equality and non-discrimination rights of people as well as the rights of minority populations
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in states. The following part will examine the international legal framework of equality and
non-discrimination and the international legal framework of minority rights. Furthermore, this
part will look at how these international instruments affect the State of Israel.

Equality and nondiscrimination in international legal instruments

The increased importance and emphasis on the development and the establishment of
human rights law after the Second World War has led to the creation of the International Bill
of Human Rights, which exists out of the UDHR and two covenants, namely the ICCPR and
the International Covenant of Economic, Social, and Cultural Rights (ICESCR)*®. These three
documents form the basis of the international legal framework around human rights.

The UDHR, which also mentions the right of return as a vital human right, lays down an
array of other different rights. The preamble of the declaration emphasizes the importance of
equality of all humans, which is repeated in the very first article as well:

“All human beings are born free and equal in dignity and rights. They are endowed with
reason and conscience and should act towards one another in spirit of brotherhood.””

Apart from Article 1, which emphasizes equality, article 2 of the declaration stresses the
importance of non-discrimination. It does this by highlighting that everyone is entitled to their
rights without distinction of any sort'®. Article 7, moreover, states the equality of people
before the law and the right for everyone to be protected non-discriminatorily.'”! While the
UDHR is not legally binding, the articles in the UDHR are not completely invalid when
looking at the international legal framework of equality and discrimination, since the articles
within this declaration are the foundation for the conventions that have been set up after the
establishment of the UDHR and give countries a guideline on how to morally ensure
everyone’s rights.

The ICCPR is a legally binding international legal instrument which has enshrined equality
and non-discrimination alongside other human rights and stresses the importance of equality
102 just
like the UDHR has done. This covenant, as its name suggests, has enshrined articles mostly
relating to civil and political rights, meaning that they, for instance, pertain to someone's right
to equal social opportunities and protection under the law as well as the right to equally
participate in the States’ political environment without being left out or fear of discrimination.
While it is important that the right to equality and non-discrimination have been laid down in
a legally binding covenant, it is important to keep in mind that the scope and interpretations of
the terms ‘equality’ and ‘non-discrimination’ are not stated within the ICCPR. Ramcharan
notes that “for the framers of the Covenant, perhaps, the meaning of equality and
nondiscrimination went without saying, deriving from its prime place as a fundamental

without considering someone's race, colour, sex, language, religion, and social origin
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human right and incorporating the guidance provided by the massive literature on equality
and non-discrimination in moral, legal, and political philosophy”.'” While this may have been
the case, the application of the articles regarding equality and nondiscrimination may become
much more complicated when considering the many interpretations of the terms.

The second covenant that is part of the International Bill of Human Rights is the ICESCR.
Within this covenant, the right to non-discrimination is structured within the context of its
economic, social, and cultural rights. This means that while under this covenant everyone has,
for instance, equal access to work'™, education'”, and cultural life'®, there is no sole right of
equality and non-discrimination enshrined in this covenant. The only mention of the right to
equality and nondiscrimination is in conjunction with other economic, social, and cultural
rights.

International legal framework on minority rights

Apart from the international legal framework on equality and non-discrimination, it is also
important to look at the international legal framework on minority rights regarding the
Palestinian Israelis. The ICCPR is the first document to have articulated minority rights
protections'”’. In Article 27, the document states that:

“In those States in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right, in community with the other
members of their group, to enjoy their own culture, to profess and practice their own
religion, or to use their own language.”'%®

This means that states must “create special protective measures”'” to be able to provide
individuals belonging to minority groups with the rights they have a claim to. This idea is
supported by a comment of the HRC on this particular article, saying that the article points
towards an obligation to “actively protect minorities from violations of their rights, both by
the state and private actors.”!'"" However, important to consider is that Article 27 “is limited to
‘ethnic, religious, or linguistic minorities”"" Since Palestinian refugees can be seen as both an
ethnic and religious minority, they fall under the minorities protected under Article 27.
Besides Article 27 of the ICCPR, a second important document in the protection of the
rights of minorities is the UN Declaration on Minorities''>. While Article 27 of the ICCPR
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only addresses individuals belonging to minority groups, the declaration addresses individuals
as well as collective minority rights. The declaration is not binding, however, the purpose of
the declaration is more to “inspire nations to actively strive to preserve minority cultures and
equal rights.”'" than to legally bind countries to its content.

Application to the State of Israel

Having looked at the international legal framework on equality and nondiscrimination as
well as minority rights, it is important to look at how these international instruments apply to
the State of Israel and whether or not the content of the instruments binds Israel.

Article 7 of the UDHR shows that not only should Israel’s laws apply equally to Jewish
Israeli and Arab Israeli populations, but both groups should be equally protected by the law as
well, for instance in courts. Israel is however not bound by the content of the UDHR, but it is
bound by the ICCPR. This means that the articles enshrined in the ICCPR have to be adhered
to by Israel and that the nationals of Israel, both the Jewish Israeli and the Palestinian Israeli
have a claim to these rights. Even though Israel has called out a state of emergency since
1948'"* and thus has the possibility under Art. 4 of the Covenant to “take measures derogating
from their obligations under the present Covenant™'’) this article does also specifically
mention that these derogating measures cannot involve discrimination in any way.''® This
shows that the article safeguarding equality and nondiscrimination within the ICCPR can
never be ignored, no matter the circumstances. Furthermore, Israel has ratified the ICESCR as
well, meaning that the state is thus obliged to adhere to its articles, giving Israeli nationals a
claim to the rights enshrined in this covenant. The ICESCR, however, is not as important for
obliging states to adhere to its citizens' right to equality and nondiscrimination as the [CCPR
1s, since it only mentions these two rights in conjunction with other rights.

Whether Israel is also legally bound by the documents laying down the international
minority rights is debatable. The UN and international human rights groups have considered
Palestinian Israelis to be a “national, cultural, linguistic, and religious minority”'!”, however,
the State of Israel and its laws do “not identify Palestinians as a national minority.”'"* Even
though Israel has ratified the ICCPR and thus should uphold the articles within, the state
might argue that Article 27 of the ICCPR does not apply to the Palestinian Israeli population
since they are not a minority under Israeli law.

2.1.2. National Legal Instruments

Nationally, the rights of citizens are laid down in a country’s constitution. Additionally,
there might be separate legislation on the rights citizens have a claim to. A constitution is a
set of fundamental rules that not only lays down the rights that must be ensured for its citizens
but it is also vital in “cementing human rights protections and ensuring legal accountability
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for the realization”'"’

, meaning that because human rights are laid down in a constitution, this
gives them more weight in the sense that these rights can be better protected against misuse. It
ensures that the government is accountable for protecting the rights of the citizens of the state
they serve. These rights can range from freedom of religion and speech to equality and are
based on the rights in the UDHR. While Israel does not have a constitution in the formal
sense, they do have legislation that comes close to it, namely the Basic Laws of Israel, which
are fourteen separate laws that can be seen as ‘chapters’ of a constitution as we know it from
other countries. Every Basic Law concerns another part of Israel’s legislation, such as the
army'?® and the judiciary'?'. The human rights that Israel has laid down for its citizens are in
the Basic Law: Human Dignity and Liberty and the Basic Law: Freedom of Occupation'®.
Within these specific laws, rights such as the right to privacy and the right to engage in any
occupation, profession or trade are mentioned. However, the words ‘equal’, ‘equality’, or
‘non-discrimination’ are not explicitly mentioned in these laws. How equality is approached
in the two Basic Laws on human rights is the same way as it is approached in the ICESR,
namely in conjunction with other laws.

Besides the rights of citizens being laid down in the Basic Laws of Israel, there is also
regular legislation that could lay down the rights to equality and non-discrimination. Looking
at Israel’s body of legislative work, it is noticeable that there are eleven such ‘regular’ laws
each concerning a different area. Only one of these laws concerns equality, namely the
Equality Rights for the Disabled Law.'* While this law is important to protect the human
rights of a certain group in Israel, it does not prevent inequality and discrimination against
minority groups, such as the Palestinian Israelis. Besides the law that protects the disabled
from discrimination, the Israeli legal framework does not include any equality or
non-discrimination law nor a law that protects the minority populations within the State of
[srael.

While there are no Basic Laws or regular legislation in Israel that explicitly protect the
right to equality and nondiscrimination for Palestinian Israelis, one important document does
state this right to equality and nondiscrimination. The Declaration of the Establishment of the
State of Israel mentions that Israel will:

“ensure complete equality of social and political rights to all its inhabitants irrespective
of religion race, or sex; it will guarantee freedom of religion, conscience, language,
education and culture; it will safeguard the Holy Places of all religions; and it will be
faithful to the principles of the Charter of the United Nations™'**

The main takeaway from this passage of the Declaration of the Establishment of the State of
Israel is that it pledges to treat all its citizens equally not only socially and politically but also
religiously. The Declaration is not important only for the equal rights and nondiscrimination
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of Israeli citizens, but it is important for Israel as well, seen as the document “is regarded as
an expression of the nation’s vision and its central beliefs'** There has been a debate going
on about whether the declaration itself is legally binding. Multiple judges from the Supreme
Court of Israel, as well as legal scholars, have given an opinion on the legal bindingness of
the declaration ranging from the idea that it is legally binding because it expresses the vision
of the people of Israel and should therefore be seen as the laws of the state to the idea that the
declaration is not legally binding but more of an interpretive tool that can be used as a
guideline.'”® Seen as the document is a declaration, which content has not been transcribed
into the State’s Basic Laws, it seems like the declaration is indeed not legally binding, but
meant as a guideline of the State’s visions and beliefs.

Examination of the national framework on the right to equality and nondiscrimination has
pointed towards a gap between the international and national legal frameworks. While
internationally, human rights, and more specifically equality and nondiscrimination are
rigorously laid down, nationally, this is not the case. Equality in conjunction with other rights
has been laid down for the citizens of the State of Israel, however, the pure right to equality
and nondiscrimination is not mentioned in any law. Israel’s Declaration of Independence does
mention these rights specifically, however, because of its questioned legally bindingness, it
can not be said that the contents of the document are applicable. The next part will discuss the
current situation of equal rights for Israeli Palestinians and how the legislation in Israel is
applied to its citizens in terms of equality and non-discrimination.

2.2 Discriminatory Laws and Policies in Israel

According to institutes, such as Adalah - The Legal Center for Arab Minority Rights in
Israel'”” and the Institute for Middle East Understanding (IMEU)'?*, there are many laws in
Israel which are discriminating towards the Arab population of the State of Isracl. While many
laws are mentioned to be discriminatory towards Palestinian Israelis across many different
areas of life, a couple of these laws are most frequently cited.

One of the most frequently mentioned discriminatory Israeli Laws is the Israel Lands Law
from 1960. According to this law:

“ownership of state lands can only be transferred between the government and

quasi-governmental agencies like the Jewish National Fund, which only leases land to
99129

Jews.
This law leads to the development that it becomes challenging for Palestinian Israelis to gain
access to land for either residential, commercial, or agricultural uses.'** The Supreme Court of
Israel has dealt with many cases on the discriminatory laws surrounding land possession. In
2000, the Supreme Court of Israel (HCJ) dealt with a case, the Ka’adan v. Israel Land
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Administration case, in which the Arabic family Ka’adan sued the Israel Land Administration
because they were denied the right to live in a Jewish settlement of The Jewish Agency, a
Jewish oriented institution to which land was transferred by the state'*!, because of their ethnic
origin. The Court held that the principle of equality is one of the foundational principles of the
State of Israel and applies to every government authority'*>. As such, the Court stated that
Israel had no permission to discriminate against citizens based on their ethnic origin and had
to treat all its citizens equally.'® Interesting to see in this case is that while one of the Basic
Laws of Israel mentions that the land of the state can only be transferred to
quasi-governmental agencies like the Jewish National Fund and The Jewish Agency, which
leases its land only to Jews, the Supreme Court of Israel emphasizes the equal and
non-discriminative nature of the State of Israel. This seems to point towards a difference in
stance on the principle of equality by the Israeli Government and the Supreme Court of Israel.
This difference in stance between the different branches of government of Israel will also be
reflected when looking at the weakening of the rule of law in section 2.3.2.

Another discriminatory law is the Basic Law: Israel as the Nation-State of the Jewish
People. Multiple articles within this Basic Law are seen as discriminatory the first one being
the aspect of self-determination:

“b) The state of Israel is the nation-state of the Jewish people, in which it actualizes its
natural, religious, and historical right for self-determination.

¢) The actualization of the right of national self-determination in the state of Israel is
unique to the Jewish people.”"**

According to this particular article in this Basic Law, the right to self-determination is a
human right that involves “the rights of all peoples to pursue freely their economic, social and
cultural development without outside interference.”'*®, which is unique only to the Jewish
people. It leaves out the mention of the other minority populations of Israel, the Palestinian
Israeli minority included. As specified by the CERD “governments are to represent the whole
population without distinction as to race, colour, descent or national or ethnic origin.”'*® The
statement of Israel that national self-determination is unique to the Jewish people would thus
infringe upon the right of self-determination as mentioned in the ICERD. However, apart
from the discriminatory nature of Article 1 within this Basic Law, Article 7 also seems to be
discriminatory:

“The state views Jewish settlement as a national value and will labor to encourage and
promote its establishment and development.”'*’

This article points towards inequality since it promotes the establishment and development of
Jewish settlements while disregarding the establishment and development of settlements of
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non-Jewish communities. It also disregards the promotion of the cohabiting of all
communities, whether Jewish or non-Jewish. This, it could be said, shows the segregating
nature of the Article since it does not promote a harmonious existence between Jewish and
non-Jewish communities but instead focuses on establishing purely Jewish settlements. The
view that this article is discriminatory is also supported by Adalah, because it “entrenches
racial discrimination and exclusion in relation to matters of “Jewish settlement”, including
land allocation, housing policy, planning and construction, funding for local authorities, and
land and housing-related financial incentives.”'**. Apart from the promoting of Jewish
settlements as a national value within Israel it also promotes Jewish settlements within the
OPT. The fact that this privilege is not laid down for Arabic people can be seen as
discriminatory and segregatory.

A third frequently mentioned discriminatory law is The Law of Return of 1950. This law
must not be confused with the right of return, since the Law of Return is a law within the
Israeli framework that grants Jews worldwide the right to migrate and settle in Israel'*’, while
the right of return is a universal human right. This Law has laid down that all Jews
immigrating into Israel who have the desire to settle in the state will have the right to Israeli
citizenship.'*” While this law is made earlier than Article 7 in the Basic Law: Israel as the
Nation-State of the Jewish People, which came into effect in 2018, the two laws relate to each
other as both promote the settlement of Jewish nationals and non-nationals of Israel within
Israeli territory. When remembering that access to return, and thus to citizenship, by returnee
Palestinians is denied by the State of Israel based on their ethnic origin, the Law of Return
gets a rather discriminatory character.

Besides these previously discussed laws that can be said to be explicitly discriminatory and
segregational, some Israeli laws and policies are not expressly discriminatory but do have
such an effect due to the already unequal foot that Jewish and minority populations live on
compared to each other. An example of such a law is the section in The Economic Efficiency
Law from 2009 on child vaccinations and child allowances.'*" This specific section mentions
that children who do not receive the vaccinations that the Israeli Ministry of Health
recommends will not be provided with child allowances. However, because of the already
existing inaccessibility of health care by some minority groups, such as the Arab Bedouin,
this law has a discriminatory character that is not expressively mentioned.

In conclusion, there is not only a gap in the protection of the rights of equality and
nondiscrimination for minority groups in Israel, such as the Palestinian Israelis but some laws
and policies in Israel even actively violate that right to equality. This violation, however,
comes in two forms. One is that some laws and policies are discriminatory in nature, meaning
that they explicitly distinguish between Jewish and non-Jewish communities, such as Article
1 of the Basic Law: Israel as the Nation-State of the Jewish People. The second form is that
there are also laws and policies in place that are not discriminatory in nature, but that have a
segregating effect because of the societal divide between the Jewish and non-Jewish
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communities. These second forms of laws and policies also seem to make the divide between
communities bigger.

2.2.1 Discrimination in Practice

Apart from the discriminatory laws and policies active within Israel, these are not the only
causes of the divide between Jewish and non-Jewish communities within the State of Israel.
According to The Association for Civil Rights in Israel (ACRI), racial discrimination between
the Jewish Israeli and the Arab Israeli and Palestinian populations continues to be very much
alive, however, this discrimination is most pervasive within Israeli society'*?, which can be
seen back in the “deep resentment toward the Arabs™'* within the Jewish Israeli population,
“where there remains a strong opposition to Arab citizen’s equal rights”'*. This view is also
shared by Tamir, who explains that “Israeli society has failed to fully internalise values of
inequality. In terms of legal jargon, individuals continue to claim and exercise ‘sole and
despotic dominion’ over their private property to avoid contact with individuals belonging to
certain minority groups.”'* The reluctance to engage with members from another community
in the private sphere leads to the exclusion of those avoided community members in the
public sphere.'*® Consequently, this creates an unequal footing for non-Jewish communities in
society that makes them more exposed to the inexplicitly discriminatory laws mentioned in
the previous section. The fact that the relations between Jewish and non-Jewish communities
play a big part in the segregation of the non-Jewish communities poses a problem for taking
action to guarantee the rights to equality and nondiscrimination. Because of the gap between
the law in the books and the law in practice'?’, it seems as if just bettering the Israeli
legislative system would not be enough to ensure a peaceful and coexistent society.

According to Rubinstein and Jacobson, there is a reason that there are numerous laws and
policies in Israel that do not adhere to the equality clause in the Declaration of the
Establishment of the State of Israel. They mention that because of the State’s difficult history
and continuous conflicts, this has had to have harmed the status of the Arab minority in Israel:
“Such a reality must have a negative impact on the status of the Arab minority in Israel, even
if it causes wrongs towards many Arab citizens.”'*® Not only can it be said that the State’s
difficult history with its continuous conflicts has had to have led to laws and policies that
have a discriminatory effect, but it can also be applied to the view of the Jewish community
towards non-Jewish communities, such as the Palestinian Israelis. Due to the extensive
history, feelings of resentment may currently be translated into segregational and
discriminatory practices. Many NGO reports have been written on segregational and
discriminatory practices. Most of these reports have been written regarding the situation in
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the OPTs as well as concerning the lack of human rights for Palestinians in the OPTs during
this recent war between the State of Israel and Hamas. Accounts of deprivation of the right to
education for children in Gaza'®, reports of restrictions to healthcare for the Palestinians in
the Gaza Strip'®, as well as reports on the lack of Palestinians’ civil, political, economic,
social, and cultural rights'' have been made by the UN. These restrictions on fundamental
human rights are discriminatory since Jewish Israeli citizens in Israel do not seem to lack any
of these rights. Apart from the reporting of discriminatory practices in the State of Israel
against Palestinians, there have also been reports on the harassment of human rights
defenders: ‘“Palestinian and Israeli human rights defenders, who peacefully bring public
attention to these violations, are slandered, criminalised or labeled as terrorists.”'>? This
shows that there is little to no willingness to improve the human rights conditions for those
who, at this moment, do not receive the rights they have a claim to.

The following sections will dive deeper into the state of apartheid which was created by,
among others, segregational laws, and the weakening rule of law which recently has led to the
development of discriminatory laws, such as the Basic Law of Israel: Israel as a Nation-State
of the Jewish People, like discussed above.

2.3 Law and Practice

While the two previous sections have discussed the law and practice regarding equality and
non-discrimination in Israel separate from one another, the next section will combine both
law and practice to examine the state of apartheid and the weakening rule of law.

2.3.1 State of Apartheid

When hearing the word ‘apartheid’, people often think about South Africa and its period in
history where racial segregation was the norm. Meant as a word for the situation in South
Africa, where discriminatory laws and policies led to segregation between the racial
populations, the word is now often mentioned in connection with the situation in Israel. Many
argue, that in Israel, discriminatory laws and policies would lead to segregation between, not
racial populations, but ethnic and religious populations, in favour of one, the Jewish, and
antagonistic towards the other, the Arabs. The definition of ‘apartheid’ differs in small details,
however, the most common definition is as mentioned in the Rome Statute of the
International Criminal Court (ICC). In this statute, apartheid is described as a crime against

humanity'** and as:
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Inhumane acts “committed as part of a widespread or systematic attack directed

against any civilian population, with knowledge of the attack”'>* and “committed in the
context of an institutionalized regime of systematic oppression and domination by one
racial group over any other racial group or groups and committed with the intention of
maintaining that regime;”'*

The Rome Statute of the ICC has also labelled the term ‘apartheid’ as a more worldly
phenomenon that can not only be applied to the situation in Africa between 1948 and 1994'%
but also to other countries in which the situation meets the requirements mentioned in the
statute. The systematicness of a crime, which is noted as one of the criteria for the crime to be
called a crime of apartheid, points towards a structure, meaning that the attack against a
certain population should be methodical and orderly. Seen as the discriminatory and
segregating laws and policies have all gone through a certain process to be adopted and be
brought into effect, it would be fair to say that the using of these laws and policies with a
segregating effect between the Jewish and Arab populations is indeed systematic, methodical
and orderly. The fact that some of these laws, such as the Basic Law of Israel: Israel as a
Nation-State of the Jewish People have been made constitutional, points towards a systematic
approach as well. Apart from the systematicness of the crime, there also needs to be
knowledge of the attack against a certain part of the population. Seen as there is quite some
scholarly and non-scholarly work out on the internet on the effect of the laws and policies on
specifically the Palestinian Israeli population of Israel to which policymakers would have
access, it seems as if, at least to some degree, there is adequate knowledge on the
discriminatory and segregating effect of these laws and policies. Especially laws that are
explicitly discriminatory such as, for instance, the Israel Lands Law from 1960, seem to be
made with the knowledge of being discriminatory and segregating. When following the
criteria mentioned in the definition of the ICC Rome Statute, it thus seems like the State of
Israel could be called a state of apartheid. This has also been recognised by the UN Economic
and Social Commission for Western Asia (ESCWA): “Israel uses strategic fragmentation as
the main tool to establish institutionalized racial oppression and domination over the
indigenous Palestinian people as a whole, within the definition of the crime of apartheid.”"”’.
They also mention that Israel’s laws, policies, and practices that target the Palestinians, can be
seen as a form of this strategic fragmentation that makes Israel a state of apartheid.'™®

Apart from the criteria mentioned in the definition, there have also been different
approaches to linking ‘apartheid” with the State of Israel. Greenstein describes seven pillars
of apartheid, which according to him can be said to all exist in the OPTs.'” These seven
pillars, although not developed by Greenstein himself, have been important pillars that each
describe a certain discriminatory and segregating policy, such as the Land Act and the
Population Registration Act in South Africa'®, which according to Greenstein are thus
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comparable with the prejudiced and segregating policies in the OPT’s under Israel’s rule. The
discriminatory and segregating laws and policies within Israel are part of different policy
areas. For instance, the Israel Lands Law is a policy on land possession, while the Basic Law
of Israel: Israel as a Nation-State of the Jewish People has discriminatory effects on many
areas such as economic, social, cultural, and educational spheres. Although there can be
debates around the question of whether all seven pillars of apartheid are met, which
Greenstein argues is the case, seeing the number of discriminatory laws and policies towards
Palestinian Israelis in different policy areas, there is a significant sign that all seven pillars are
met.

Still, some scholars disagree with the label ‘state of apartheid’ that Israel has been
associated with. According to some linguistics, the word ‘apartheid’ as it is used in the
context of Israel nowadays cannot be compared to the word ‘apartheid’ as it was used in
South Africa since its meaning has changed because of the different historical-political
circumstances.'®" It has also been mentioned that apartheid as present in South Africa “has
almost nothing in common” with that of Israel”'*® and that there is no class of citizens within
Israel that “is denied self-determination as with apartheid in South Africa.”'®® This last
statement from Moore, could, however, be argued as incorrect seen as one of the articles we
discussed above, namely article 1c of the Basic Law: Israel as the Nation-State of the Jewish
People, mentions that self-determination is unique only to the Jewish population, leaving out
any mention of the minority populations of Israel and thus, in fact, denying some classes of
citizens, namely all non-Jewish citizens, the right to self-determination.

2.3.2 The Weakening Rule of Law

These last few years, the rule of law within Israel has been continuously declining. The rule
of law is “a durable system of laws, institutions, norms, and community commitment that
delivers four universal principles: accountability, just law, open government, and accessible
and impartial justice.”'** More specifically this means that not only is the government of a
state with a proper rule of law accountable under the law, but the laws are clear, transparent,
and applied evenly and equally. While the rule of law is an important aspect of an ideal
democracy, the rule of law in Israel has over the past few years diminished in strength. This
can be seen back in situations where the government, currently under the leadership of Prime
Minister Benjamin Netanyahu, tries to weaken the accountability of the government under the
law. An example of one such situation is the attempt of the government to get rid of the need
for reasonableness when creating new legislation. This was done by amending the Basic Law:
the Judiciary of Israel'®, which, more specifically, states that:

“Notwithstanding the provisions of this Basic Law, any body vested with the authority
to adjudicate according to the law, including the Supreme Court sitting as a High Court
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of Justice, shall not consider the reasonableness of the decisions of the government, the
Prime Minister, or any other minister, and shall not issue an order in this regard; in this
subsection, “decision” is any decision, including on matters of appointments or
decisions to refrain from exercising any authority.”'%

This amendment, also called the ‘reasonableness bill’, would ensure that administrative law
bodies in Israel, such as the Supreme Court of Israel (HCJ), would not have the right to
invalidate decisions made by either elected or public officials because the decision would be
deemed too unreasonable, but instead had to let the new laws and policies come into effect
regardless of their reasonableness. After the announcement of this amendment in July 2023,
many protests broke out among Israeli citizens protesting this amendment. Not only did
protesters flood “the streets in opposition to the proposed changes, and in support of the
judiciary.”'’, a large number of Israeli Air Force personnel even threatened not to report for
duty if the government continued its plans to restrict judicial intervention based on
reasonableness'®®, leading to a crisis regarding the security of the State.'® This movement of
resistance shows the discontent of a large part of Israeli society with the State’s plans to curb
the power of the judiciary and weaken the rule of law.

At the beginning of 2024, the case surrounding the ‘reasonableness bill’ reached the
Supreme Court. In the Movement for Quality Government in Israel v. the Knesset case'”’, The
HCJ reasoned that not only did the HCJ hold the authority to conduct a judicial review of
basic laws and to intervene in exceptional and extreme cases, but Amendment No. 3 was also
an extreme deviation from the usual authority of the Israeli government. As a result, the
amendment was declared void'”'. The fact that the Supreme Court declared Amendment No. 3
void, points towards a difference in stance regarding the powers of the branches of
government. The outcome of this case, with the result of the voidness of Amendment No.3
does not mean that the weakening of the rule of Law of the State of Israel has stopped, it
could, however, be seen as a step in the right direction. This particular amendment constitutes
one of four elements of the initial stage of the Israeli government’s attempt at reforms'”* to
rebalance the branches of government'” and thus eventually weaken the State’s rule of law.
The next steps of the current Israeli government’s attempt to weaken the rule of law and
strengthen the power of the government will without a doubt proceed in the future.

The reason why the weakening of the rule of law in Israel is so important for the equal
rights of Palestinian Israelis is that this gives the Israeli government more freedom in creating
laws and policies that can be applied unequally over the population as well as adopt laws and
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policies which would be discriminatory and segregative in their nature to the extent of
unreasonableness. Instead of having a Supreme Court that has the capability of checking new
laws and policies for constitutional correctness, the attempts of the current Israeli
Government have tried to undermine the power of the Supreme Court and other checks and
balances needed for a government with proper accountability. Since there are already existing
laws that seem to give an advantage to the Jewish Israeli population while ignoring the
minority populations, such as the Palestinian Israelis, the chance that the further weakening of
the rule of law will lead to greater discriminatory laws and policies is realistic. Especially,
since the resentment towards Palestinian Israelis is currently rising in Israel among the
citizens as well as actors of the government due to the Israel-Hamas war.

2.4 Conclusion

While the international framework of equality and non-discrimination is well-developed,
the Israeli framework is somewhat lacking. There are no direct laws in Israel protecting the
rights of equality and non-discrimination, nor the right for minority groups. The only
protection for equality and non-discrimination the citizens of Israel have are the equal rights
mentioned within the Declaration of the Establishment of the State of Israel. The bindingness
of this only document within the Israeli legal framework that expressly mentions the equal
rights of the State’s citizens is also highly debated by Israeli scholars and judges, which does
not help in its role as a protecting document for the equal rights of minority populations.
Besides the legal framework of equality and non-discrimination, it has also been important to
examine how the laws and policies work within a country. In Israel, the practical working of
some laws, like The Economic Efficiency Law, are not deliberately discriminatory but seem
to have a discriminatory effect due to the circumstances that have been created for some
minority groups in Israel following the history of the conflict. In contrast, other laws, such as
the Basic Law of Israel: Israel as a Nation-State of the Jewish People, appear to purposefully
leave out all non-Jewish populations in the fabric that makes up the foundation of the state
and the mention of the right to self-determination.

Apart from the international and Israeli legal framework, this chapter has also looked at the
state of apartheid and Israel’s declining rule of law. Discriminatory and segregating laws and
policies towards minority populations within Israel, more specifically Palestinian Israelis, can
be debated to have resulted in the creation of a state of apartheid, and the continuing
weakening of the rule of law within Israel added to this state of apartheid, has resulted in a
less-than-ideal situation for the Arab population of Israel. Not only is Israel an apartheid State
in which segregating laws affect all areas of life, but the weakening law of rule within Israel
by the current Israeli government also leads to the fear of many people, Jewish as well as
Arab, that the government will over-exercise their power and create laws and policies that can
not only worsen the living conditions of the minority population of the country but also lead
to a tyrannical type of government. While this fear exists, it is not all easy for the Israeli
government to realize their planned stages of weakening the rule of law. As seen in the case
of Movement for Quality Government in Israel v. the Knesset, the Supreme Court of Israel is
trying to lessen the government's impact on the rule of law and return to a healthy division of
the branches of government.
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This chapter has looked at the theoretical aspect of the law and at the practical aspect of
how these laws come into effect in real life, however, there still seems to be a disconnect
between the right of return and the situation of equal rights for Palestinian Israelis within
Israel. This disconnect still prevents us from responding to the question we have been looking
to answer, namely how the discriminatory laws and policies within Israel impact the right of
return of Palestinian refugees. The third and last chapter will examine this disconnect and try
to bridge the gap between the first two chapters and the answer that we seek to find.
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Chapter 3: Returning to Inequality - The Impact of
Discriminatory Laws on Palestinian Refugees

This last chapter aims to answer the main research question of how discriminatory laws
and policies in Israel affect the realisation of the right of return of Palestinian refugees. This
will be done by briefly summarising the findings from the first two chapters and critically
assessing how the discriminatory laws, policies, and practices in Israel towards minority
populations such as the Palestinian Israelis and the right of return of Palestinian refugees
impact each other.

The first chapter, which examined the right of return under international law and whether
this right is truly a right for Palestinian refugees, showed us several interesting findings.
Firstly, the right of return is extensively documented within international law in documents
such as the ICCPR and the ICERD. However, due to interpretational issues the application of
the right of return is not straightforward. There is no simple definition of what it means to
return to ‘your own country’ and of what it means to be ‘arbitrarily’ deprived of your right of
return, which leads to the fact that it becomes immensely difficult to apply it to the situation
at hand. Because of this array of different interpretations, it becomes possible for states to
apply a different interpretation than the one that was meant to be the correct interpretation
upon the drafting of the right. Secondly, there is much debate among scholars on the exact
meaning of the definition of the right of return and thus consequently on whether there exists
a right of return for Palestinian refugees specifically. While some argue that the right of return
is only reserved for citizens of the state they seek to return to'”, others argue that the right of
return is also applicable to those who subjectively feel attached to the state.'” Apart from the
fact that there exists a difficulty in applying the right of return due to the interpretational
issues and differences, this chapter has argued that there is indeed a right of return for
Palestinian refugees.

The second chapter of this thesis examined the international and national legal framework
of the rights of equality and non-discrimination as well as the discriminatory laws and
practices in Israel against the Palestinian Israeli population. What has become clear from this
part is that while the right to equality and nondiscrimination are well documented within the
international legal framework, this is not the case regarding the national legal framework.
Equality and nondiscrimination are not properly documented neither for minority groups or
majority groups within Israel. While the right to equality is ensured in conjunction with rights
such as privacy'’®, there exists no explicit right to equality and non-discrimination within
Israel’s national legal framework Thus, a gap exists between international and national
documentation and protection of the rights to equality and non-discrimination. Moreover, this
chapter has established that in practice, numerous laws are explicitly discriminatory. The
Basic Law: Israel as the Nation-State of the Jewish People of 2018, as well as laws that have
a discriminatory and segregating effect due to the underlying societal grievances towards
people from minority communities, are examples of such discriminatory laws. Due to the fact

174 Zilbershats, supra note 40, at 201
175 Ibid.
176 Basic Laws of Israel: Human Dignity and Liberty, Art. 7(a)
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that the State of Israel has, among others, these discriminatory and segregating laws and
policies, many international organisations, such as the UN'”’, Human Rights Watch (HRW)'"®,
and Amnesty International'” as well as courts, such as the ICJ'®, have argued that Israel is a
state of apartheid. This can be seen back in the discriminatory practices in the State of Israel
as well. In the future, the discriminatory and segregating laws and policies in Israel attributing
to a state of apartheid, may become more frequent due to the rising weakening of the Rule of
law. Over the past few years, the Israeli government has aimed to lessen the distinction
between the branches of government and transfer some of this power towards the government
and its actors. This weakening of the branches of power and thus of the power of the judiciary
branch can lead to the development that it becomes much easier to enact laws since the role of
the government becomes greater while the role of the judiciary becomes less.

This chapter has also perceived that not only does the state play a part in the segregation
and discrimination of minority groups such as the Palestinian Israelis, by means of
discriminatory laws and policies, but society plays a role as well. Because of the reluctance of
members of a particular community to engage with members from another community'®', this
segregation largely continues. As discovered during the research for this thesis, many aspects
prevent the realisation of the right of return, legally as well as politically and socially. This
leads to the conclusion that the discriminatory laws and policies in and of themselves are not
the only cause of the inability to claim the right of return as a Palestinian refugee, many more
aspects weigh into the realisation of the right of return. However, knowing that the
discriminatory laws and policies in Israel are not the only facet responsible for the inability to
claim the right of return does not explain in which manner the legal and practical situation in
Israel affects the right of return of Palestinian refugees. The following part of this chapter will
examine the exact effect of the inequality and discrimination of Palestinian Israelis on the
realisation of the right of return with the aim of answering the research question critically.

Effect of Inequality and Discriminationatory Laws and Policies on
the Right of Return

One impact of the discriminatory laws, policies, and practices in Israel on the realization of
the right of return of Palestinian refugees is that the discriminatory laws, policies, and
practices do not allow the full expression of the right of return. As discussed in the previous
chapters, the right of return, for many Palestinian refugees, is the only solution to “adequately
redress the injustice of the expulsion and dispossession.”'®? that happened during past events.
Acknowledging that the Palestinians have a right to the land that is now known as Israel, and
thus also granting Palestinian refugees their right of return to this land, is according to the
Palestinians the only just and moral way of rectifying the injustice that has been done by the
expulsion and dispossession that has taken place in history. The justice that can be acquired

177 United Nations Human Rights Council, supra note 156
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by means of the realization of the right of return can, however, only be completed when they
are able to return to a state in which they can enjoy collective rights and a national identity'®
as well as equal and full political rights for all”.'® Returning to the State of Israel might thus
only be realistic when they are met with full and equal rights, not just from a living
perspective, but also from a perspective of what they perceive as justice. From the
examination of the legal framework in Israel surrounding the rights of equality and
nondiscrimination as well as from the examination of the current situation within the State of
Israel, it has become clear that as a minority group, especially an Arabic minority group such
as the Palestinian Israelis, in a country with a majority of Jewish Israelis, it cannot be said that
the Palestinian Israeli population are full citizens, but rather second-class citizens. There is
namely a reported lack of civil, political, economic, social, and cultural rights for Palestinian
citizens of Israel.'"® According to Ghanem, while the economic situation and political
influence of the Palestinian Israelis have steadily improved over the decades, since the
beginning of Netanyahu’s prime ministership “they have also seen their rights erode, as the
government has taken a number of steps to disenfranchise them.”'*® This second-class
citizenship that can be attributed to the Palestinian Israeli population becomes even more
clear from the wording of Article 1 of the Basic Law: Israel as the Nation-State of the Jewish
People, which declares Israel as the State of the Jewish people and leaves out any mention of
the other minority populations present in the country. Instead of stating that Israel is a country
for all its citizens equally, it treats minority populations as second-class citizens and
prioritises the Jewish Israelis. If Palestinian refugees are allowed to return, but can, at the
same time, not enjoy full and equal citizenship alongside the Jewish Israeli population, it is
questionable whether the purpose of returning in the first place is fulfilled and whether the
justice that Palestinians think they will receive once recognized as being able to return is
served when their return does not mean that they will be full and equal citizens within the
state. The discriminatory laws, policies, and practices towards the Palestinian Israeli
community can thus be said to have an impact on the realizability of the right of return of
Palestinian refugees since the situation of return is not a situation that realistically Palestinian
refugees want to and can return to.

A somewhat more indirect impact of discriminatory laws, policies, and practices in Israel
on the realization of the right of return of Palestinian refugees is the fact that these
discriminatory laws, policies, and practices impact the view in society towards the other
population leading towards a segregating society in which both Jewish and Arab populations
barely come in contact with the other'’ resulting in a deep “social cleavage”.'®® This divide
between the two groups, and the ‘unknown’ that stems from it, leads to feelings of anger and
resentment towards the other. As seen within the previous chapter of this thesis, this deep
resentment towards the Palestinian Israeli population leads to “a strong opposition to Arab

183 Shemer-Kunz, supra note 7, at 12
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citizen’s equal rights.”'® This overall antagonistic view towards the Palestinian Israeli
minority, and its accompanying unequal and discriminatory treatment due to the
discriminatory laws and policies as well as the social environment, lead to the inability to
exercise the right of return for Palestinian refugees.

In conclusion, the answer to the question of how discriminatory laws and policies in Israel
affect Palestinian refugees’ ability to exercise their right of return is twofold. Due to the fact
that the right of return for Palestinian refugees to a state in which they are full citizens with
equal rights is a means for the Palestinian people to address the historical acts of injustice, the
returning of Palestinian refugees to the current State of Israel is not viable. Regardless of
whether Israel acknowledges the right of return for Palestinian refugees or not, the fact that
the discriminatory laws, policies, and practices in Israel partly lead to a state of apartheid in
which the Palestinian Israeli minority population do not enjoy full citizenship with equal
rights significantly diminishes the ability to exercise the right of return for Palestinian
refugees. There furthermore is also a societal aspect that plays a role and which serves as an
intermediary between discriminatory laws, policies, and practices and the ability to exercise
the right of return. Discriminatory laws, policies, and practices have led to the creation of a
segregated society in which both populations rarely come in contact with each other which
leads to feelings of resentment and discrimination within the social environment. This again
leads to the inability to exercise the right of return since a justful return for Palestinian
refugees means the return to a state in which they are able to enjoy full and equal rights.

Concluding Remarks

Before beginning this research, the complexity of the situation at hand was not unfamiliar,
however, the more the situation became clear during the research the more the feeling of hope
for a peaceful solution to the conflict disappeared. Legal as well as political, social, and
historical facets play an important role in the possibility of peace between the Palestinians
and Israelis, however maybe more important is the fact that concessions must be made by
either party. As unlikely as it seems that the Palestinian refugees will ever be able to invoke
their right of return to the State of Israel, some action to guarantee and safeguard basic human
rights nevertheless must be undertaken. Behind the scenes, international organisations, legal
scholars, and political actors are working endlessly to try and come up with practical
solutions not only for the recent war between Hamas and Israel but for the victims of the
conflict between Palestinians and Israelis who have been involved, as well. Even if the right
of return continues to be a myth, the fact remains that the living situation of the Palestinian
refugees as well as the Israeli population cannot continue as it is. During the research,
multiple problems arose which need to be addressed going forward. Firstly, addressing the
current gap between the international and national legal frameworks on equality and
non-discrimination, which lacks equal rights protection for all Israeli citizens, is vital in
safeguarding the human rights every citizen has a right to and aiming to prevent certain
situations in which discriminatory laws and policies give rise to a segregating society.
Important when addressing this gap is the weakening rule of law in Israel, which increasingly

'8 Barak-Corren; Feldman; and Gidron, supra note 144
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shifts the power of legislating towards government and takes the power of constitutional
review from the Supreme Court. Secondly, the lack of protections for minorities on a national
level needs to be addressed. Currently, the lack of rights protecting the minority populations
of Israel is attributable to a state of apartheid in which minority populations such as the
Palestinian Israelis have to contend with discriminatory and segregating laws and policies.
Having a legal framework on the rights of minority populations within the region of the
Middle East and/or in the State of Israel specifically will safeguard their rights to equality and
nondiscrimination at least to some extent as well as prevent certain situations in which
discriminatory laws and policies give rise to a segregating society. Lastly, there needs to be
put more effort in initiatives that try to bring together the different communities in Israel. It
has become clear that the engagement between communities in Israeli society also affects the
segregational nature of the society. This reluctance to engage with the members from another
group affects the processes of solution-finding. By not seeing the other side as human with
just as much history as your own side, agreements on solutions and possible peace are still far
to seek. Scholars of conflict resolution and reconciliation have even come to “recognize the
important role of local initiatives and people-to-people activities in peace-building
processes”.'”” Aside from the question on the return of Palestinian refugees, the most
important thing going forward is the guaranteeing of the human rights everyone has a claim
to, whether a citizen of a Western country or a Palestinian living in Israel or the OPT.

190 Weder, N.; Garcia-Nieto, R.; Canneti-Nisim, D. (2011). Peace, Reconciliation and Tolerance in the Middle
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