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Abstract: The whole earth’s environment is in danger. The economic, political, legal and
social human structures are a direct cause of the deterioration of the land, oceans, mountains,
rivers and air. Multiple reports and scientific data from official institutions state the evidence
originated from human threats to the natural conditions of the earth. They are a warning to take
urgent action. As a result, environmental law is designed to contest these ecological challenges.
Nevertheless, scientists identified intertwined global processes that build the earth as an
ecological system. Moreover, there is wide acceptance of the claim that humankind has brought a
new geological and social era known as the Anthropocene. The environment and the state of the
nature are seriously jeopardized by human action and its socio-economic institutions.
Consequently, the actual regulatory scheme is ineffective to deal with the earth system and its

unusual characteristics.

The ‘Global Pact for the Environment’ was drafted to be the remedy for the deficiencies of
international environmental law and to tackle the challenges of the Anthropocene. Now is the
moment to undertake and implement a new legal instrument in order to regulate humankind’s
activities while being aware of the earth functioning as a system. Yet, is the ‘Global Pact for the
Environment’ really an appropriate juridical response to do so? Can it act as a landmark
instrument towards enhancing environmental law when addressing anthropogenic challenges that

arise from the earth system science?

Keywords: environment, climate change, Anthropocene, international environmental law,

earth system, planetary boundaries, Global Pact for the Environment, global governance
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1. INTRODUCTION
1.1. Research problem
1.1.1. The environmental and ecological crisis

The ecological crisis together with climate alterations® that the earth is facing may lead to the entire
collapse and a catastrophic climate and environmental emergency?. That probably is the biggest
challenge to which humankind will confront throughout the next centuries. Scientific data is clear:
huge changes on environmental trends regarding air®, biodiversity?, land® and oceans® are already
happening. Unsustainable human activities, overexploitation of natural resources and pollution

have degraded the earth’s ecosystems’ to an unprecedented level.

Climate change is a clear phenomenon that affects the whole planet to the point of provoking the
questioning of the traditional legal and political approach to deal with international issues. For
instance, humankind has made efforts to stop the rise in greenhouse gas emissions to handle and
control the rise of temperatures with the Paris Agreement in 20158, However its performance is
somehow contested in the sense that faster cuts are required®. One might ask whether humankind

should seek for an all-encompassing global perspective that takes the earth as a unity into account.

Therefore urgent action at an exceptional scale and time rate is required to stop and reverse this
damaging situation, given that “future conditions of ecosystem services — linkages between nature

and human well-being - could be worse or better than in the present depending on policy choices™°.

LIPCC, Global Warming of 1.5°C. An IPCC Special Report on the impacts of global warming of 1.5°C above pre-
industrial levels and related global greenhouse gas emission pathways, in the context of strengthening the global
response to the threat of climate change, sustainable development, and efforts to eradicate poverty (2018)

2 Ripple, W.J., Wolf, C., et al; World Scientists’ Warning of a Climate Emergency, BioScience, biz088 (2019) and
the European Parliament Resolution of 28" November 2019 on the climate and environment emergency (2019/0078)
3 World Health Organization, Ambient air pollution: a global assessment of exposure and burden of disease (2016)

4 Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Services (IPBES), Global Assessment
report on biodiversity and ecosystem services (2019)

5 IPCC, Climate Change and Land: an IPCC special report on climate change, desertification, land degradation,
sustainable land management, food security, and greenhouse gas fluxes in terrestrial ecosystems (2019)

8 IPCC, Special Report on the Ocean and Cryosphere in a Changing Climate (2019)

" Millennium Ecosystem Assessment Series. Ecosystems and human well-being: Current state and trends, Findings of
the Condition and Trends Working Group (2005)

8 See the Paris Agreement 2015.

9 UNEP. Emissions Gap Report 2019. Executive summary. United Nations Environment Programme, Nairobi (2019)
10 Millennium Ecosystem Assessment Series. Ecosystems and human well-being: Scenarios, (2005)
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https://www.ipcc.ch/sr15/chapter/spm/
https://doi.org/10.1093/biosci/biz088
http://www.europarl.europa.eu/doceo/document/TA-9-2019-0078_EN.html
https://apps.who.int/iris/bitstream/handle/10665/250141/9789241511353-eng.pdf?sequence=1&isAllowed=y
https://www.ipbes.net/system/tdf/ipbes_7_10_add.1_en_1.pdf?file=1&type=node&id=35329
https://www.ipbes.net/system/tdf/ipbes_7_10_add.1_en_1.pdf?file=1&type=node&id=35329
https://www.ipcc.ch/report/srccl/
https://www.ipcc.ch/srocc/home/
https://www.millenniumassessment.org/documents/document.766.aspx.pdf
https://unfccc.int/process-and-meetings/the-paris-agreement/the-paris-agreement
https://wedocs.unep.org/bitstream/handle/20.500.11822/30798/EGR19ESEN.pdf?sequence=13
https://www.millenniumassessment.org/documents/document.771.aspx.pdf

1.1.2. International environmental law as a remedy

Environmental law is designed to address challenges that endanger and threaten nature, including
humankind. IEL is the mainstream juridical strategy used to regulate human relations with the
environment. Accordingly, humanity has designed a tailor-made regulatory approach to address
social, economic and political problems that cause the environmental degradation. This is to say
that humans create laws “to consciously design a specific type of desired social order”*!. Rules
and policies at diverse levels alongside a well-defined implementation, enforcement, and
compliance mechanisms are deemed to be the key to minimize hazardous effects of pollution or to
tackle unexpected consequences of extreme natural phenomena - aggravated by climate change -.

While it is true that laws and institutions have slowed or reversed environmental degradation to
some extent!?; on the contrary, IEL has failed in tackling environmental challenges due to its gaps
both in its development process and its application®®. IEL is largely ineffective* and inefficient®.
Some reasons are the ‘treaty congestion’!® and a global trend of weak enforcement which is
“exacerbating environmental threats, despite prolific growth in laws and agencies”. Therefore the
“failure to fully implement and enforce these laws is one of the greatest challenges to mitigating

climate change, reducing pollution, preventing widespread species and habitat loss™*’.

Generally, the “lack of implementation of existing commitments and obligations is a pervasive
feature of IEL that is often closely linked to lack of resources, information, capacity to implement,
and political will”*8, In this sense, “it may be that the problem is not the dearth of international
agreements and commitments but insufficient implementation of existing agreements and

commitments at home”°.

1 Kotzé, L.J.; “Global Environmental Governance: Law and Regulation for the 21% Century”. Edward Elgar (2012)
12 The Montreal Protocol on Substances that Deplete the Ozone Layer (1987) is considered to be the greatest success
regarding IEL instruments. In UNEP, HECs: A Critical Link in Protecting Climate and the Ozone Layer (2011). Other
instruments like the Kyoto Protocol (1994) may be viewed either as a success in Maamoun, N.; “MEAs: Empirical
Evidence of a Hidden Success” (2017) or a failure in Grunewald, N. “Did the Kyoto Protocol fail?” (2016)

13 e Club des Juristes, Report Increasing the effectiveness of IEL: duties of states, rights of individuals (2015)

14 Kotzé, L.J.; “Earth system law for the Anthropocene”, Sustainability 2019, 11, 6796 (2019)

15 Lepage, C.; “Les véritables lacunes du droit de I'environnement”, Pouvoirs No 127, 4 (2008)

16 Anton, D. K.; “Treaty Congestion' in International Environmental Law” Routledge Handbook of IEL (2012)

1" UNEP. Environmental Rule of Law: First Global Report (2019)

18 Urho, N., et al “International Environmental Governance”, Nordic Council of Ministers (2019)

19 Biniaz, S.; “The UNGA Resolution on a ‘GPE’: A chance to put the horse before the cart” in RECIEL (2019)
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https://wedocs.unep.org/bitstream/handle/20.500.11822/8014/-HFCs_%20A%20Critical%20Link%20in%20Protecting%20%20Climate%20and%20the%20Ozone%20Layer-20111072.pdf?sequence=3&amp%3BisAllowed=
http://dx.doi.org/10.2139/ssrn.2990801
http://dx.doi.org/10.2139/ssrn.2990801
https://doi.org/10.1017/S1355770X15000091
https://globalpactenvironment.org/uploads/CDJ_Rapports_Increasing-the-effectiveness_Nov.2015_UK.pdf
http://www.doi.org/10.3390/su11236796
https://doi.org/10.3917/pouv.127.0123
https://ssrn.com/abstract=1988579
https://wedocs.unep.org/bitstream/handle/20.500.11822/27279/Environmental_rule_of_law.pdf?sequence=1&isAllowed=y
https://432a669f-5db0-4dbf-b0b1-6d8939ec155e.filesusr.com/ugd/deeae3_86329565a565403db8e36bf5fba269b4.pdf
https://doi.org/10.1111/reel.12281

Different views in academic literature exist concerning possible improvements of the effectiveness
of IEL. One of the options that is being mulled over and which will be discussed throughout the
present dissertation is the drafting of a new multilateral environmental agreement (MEA) as a

comprehensive framework that will even include a right to a healthy environment.

In sum, the Global Pact for the Environment (GPE) is the ultimate initiative born from civil society
that evolved into a state-led process and tried to become in an international binding convention by
grasping all matters and IEL principles in a single and compact document?. The function of
general principles in international law is to fill the gaps. Given that those “will normally only be
resorted to if there is a situation where there is neither an applicable treaty nor an applicable rule
of customary international law”?!, at first sight, the idea seems very appropriate and useful. The

embodiment of these principles in text may fill some flaws and create a coherent structure of IEL.

IEL is the discipline which holds the higher number of agreements, being characterized by a lot of
sectoral global treaties and “around 1500 environment frameworks, treaties, agreements and
bodies”?. Although there is no all-encompassing horizontal global covenant on nature protection,

if a crucial drawback is the lack of MEAs compliance, would then a new instrument add any value?

Several scholars have already been discussing it and there is some literature about the GPE as a
multilateral legally binding agreement. Nonetheless, on the last session of its OEWG was agreed
that it will not be a MEA but rather a high-level political declaration in 2021. Then the dynamics,

the ruleset and the outcomes of the process get a bit altered.

One may argue that IEL is used to perpetuate structural drivers that cause the Anthropocene?®. It
also should be taken into account that its future is linked to global environmental governance?. Its
response to ecological challenges is “a multifaceted and multi-dimensional evolutionary process,
drawing on existing mechanisms in many cases, and enhancing them or developing totally new

ways of responding with new actors and tools in others™?°. The time for a new approach has come.

20 The pact explained in 3 minutes in https://globalpactenvironment.org/en/the-pact/the-pact-in-3-minutes/

2L Klabbers, J.; ‘The making of international law’ in “International Law”, p. 47, Cambridge University Press (2017)
22 UNEP: Member States debate the need for a global pact for the environment

2 Vifiuales, J.; “The organization of the Anthropocene: In Our Hands?” International Legal Theory and Practice (2018)
24 Boyle, Alan E. "Saving the World - Implementation and Enforcement of International Environmental Law through
International Institutions." Journal of Environmental Law, vol. 3, no. 2 (1991)

%5 |eary, D. and Pisupati, B.; “The future of international environmental law”, United Nations University Press (2010)
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https://globalpactenvironment.org/en/the-pact/the-pact-in-3-minutes/
https://www.unenvironment.org/news-and-stories/story/member-states-debate-need-global-pact-environment
https://heinonline.org/HOL/Page?handle=hein.journals/jenv3&div=21&g_sent=1&casa_token=&collection=journals
https://heinonline.org/HOL/Page?handle=hein.journals/jenv3&div=21&g_sent=1&casa_token=&collection=journals
https://collections.unu.edu/eserv/UNU:2518/ebrary9789280811926.pdf

1.1.3. The solution: earth system law for the Anthropocene

Extraordinary environment-related changes acting as severe warnings, which are aggravated and
substantially provoked by impacts of human action?, are happening. The earth and humankind are
facing the modification of physic, chemical and biological natural processes. Natural conditions
and climate stability have already shifted giving way to what some call a new period which is
known as the Anthropocene?’. Thereby, “the effects of humans on global environment have
escalated” up to the point of delineating a novel “human-dominated, geological epoch” ?® with
apocalyptic?® outcomes. Since “the impact of current human activities is projected to last over very

long periods”, the Anthropocene entails “significant consequences for earth system functioning”°.

The earth “is a complex system that life itself helps to control” in which physical, chemical, and
biological processes are constantly interacting and intrinsically linked at a planetary level. It is
characterized by connected ‘spheres’ or natural phenomena such as the atmosphere, hydrosphere,
cryosphere, geosphere, and biosphere that might result in cascade effects. Humankind is included

and our activities are “triggering changes with catastrophic consequences for the earth system”3!.

Furthermore, scientists have acknowledged nine biophysical processes of the earth system that
determine the earth’s ability to auto-regulate. They are considered as ‘the safe operating space for
humanity’ and their objective, if do not trespass, is to maintain the Holocene conditions of the
earth which are favorable for the life and well-being of the planet. These earth’s biophysical
thresholds, in which human action must remain are known as ‘planetary boundaries’3? and
comprise climate change, ocean acidification, the stratospheric ozone depletion, the nitrogen and
phosphorus cycles, global freshwater use, the change in land use, the rate of biodiversity loss or
biosphere integrity, the atmospheric aerosol loading and chemical pollution.

% Zalasiewicz, J., Waters, C., Summerhayes, C., Williams, M.; “The Anthropocene”, Geology Today, 34, 5 (2018)
27 Although officially, the present time is still considered as the Holocene epoch (International Commission on
Stratigraphy established in 2018 that we live in the Late Holocene Meghalayan Age). However, a panel of scientists
known as the Anthropocene Working Group (AWG) wants to propose the official recognition of a new epoch.

28 Crutzen, P.J.; “Geology of mankind”, Nature, Vol 415, 3, p. 23 (2002)

29 Barnosky, A. et al.; “Has the Earth’s Sixth Mass Extinction Already Arrived?” Nature 471(7336), pp. 51-7 (2001)
30 Steffen, W., Crutzen, P.J. and McNeill, J.R.; “The Anthropocene: Are humans now overwhelming the great forces
of Nature?”Ambio 36, pp. 614-621 (2007)

31 Executive summary in Steffen, W. et al “Global Change and the Earth System: A Planet Under Pressure”, Springer-
Verlag Berlin Heidelberg New York (2004)

32 Rockstrom, J., Steffen, W. et al.; “A safe operating space for humanity”, Nature, Vol. 461, 24, (2009)
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https://doi.org/10.1111/gto.12244
http://quaternary.stratigraphy.org/working-groups/anthropocene/
https://www.nature.com/articles/d41586-019-01641-5
https://doi.org/10.1038/415023a
http://www.doi.org/10.1038/nature09678
https://doi.org/10.1579/0044-7447(2007)36%5b614:TAAHNO%5d2.0.CO;2
https://doi.org/10.1579/0044-7447(2007)36%5b614:TAAHNO%5d2.0.CO;2
https://www.nature.com/articles/461472a

The problem worsens when it is acknowledged that humanity has already transgressed at least,
four planetary boundaries®® while the last two has not yet been quantified®*. Since the concepts of
earth system and planetary boundaries “define the environmental limits within which humanity
can safely operate” as a basic structure providing a science-based analysis of the risks, they “can
make a valuable contribution to decision-makers in charting desirable courses for societal

development” *°.

Consequently, the earth system and planetary boundaries approach could become in an objective
and scientific reference® to develop a framework against anthropogenic challenges. In this regard,
there are already ideas about a fresh perspective to govern them as “the interrelated and
increasingly integrated system of formal and informal rules, rule-making systems, and actor-
networks at all levels of human society (local to global) that are set up to steer societies towards
preventing, mitigating, and adapting to global and local environmental change and, in particular,

earth system transformation, within the normative context of sustainable development’®’.

Nonetheless, the juridical domain of the earth system science has not been deeply researched yet.
Whereas it is true that “law has played a peripheral part in the earth system governance scientific
agenda”, some authors point out the concept of ‘earth system law’ with the aim “to comprehensibly

respond to the regulatory challenged presented by a changing earth system in the Anthropocene’.

Bearing in mind that “states are required to contribute to conservation, protection and restoration
of the integrity of the earth’s ecosystem” and that “the proliferation of MEAs and the resultant

distinct and separate mandates ignore the unity, interconnectedness and interdependence of the

9539

earth’s ecosystem™”, the GPE might be a “legal response to tackle the structural problem of IEL

which is the lack of a comprehensive approach to the functioning of the earth’s ecosystem”“°,

33 The climate change, the rate of biodiversity loss, shifts in nutrient cycles (nitrogen and phosphorus) and land use.
The first two are recognized as “core” planetary boundaries based on their fundamental importance for the earth system.
34 Rockstrom, J., Steffen, W. et al.; “Planetary boundaries: exploring the safe operating space for humanity”, Ecology
and Society 14(2): 32 (2009)

3 Steffen, W. et al.; Planetary boundaries: Guiding human development on a changing planet, Science 347 (2015)

% Stephens, T.; “Reimagining IEL in the Anthropocene’, in Kotzé, L.J; “Environmental Law and Governance” (2017)
37 Biermann, F., Betsill, M.M., Gupta, J. et al.; “Earth system governance: a research framework”, International
Environmental Agreements: Politics, Law and Economics, Volume 10, Issue 4, pp. 277-298 (2010)

38 Kotzé, L.J. and Kim, R.E.; “Earth System law: The juridical dimensions of earth system governance” (2019)

39 Paragraphs 16 and 80, UN A/73/419, Report “Gaps in international environmental law”

0 Barreira, A., in Statement of NGO, as representative of the Common Home of Humanity, Kenya, 15™ January (2019)
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https://www.ecologyandsociety.org/vol14/iss2/art32/
http://dx.doi.org/10.1126/science.1259855
https://doi.org/10.1007/s10784-010-9137-3
https://doi.org/10.1016/j.esg.2019.100003
https://432a669f-5db0-4dbf-b0b1-6d8939ec155e.filesusr.com/ugd/deeae3_c5832382eb2648ed8549c48980bf644b.pdf

However, that conclusion is still premature without having analyzed the main features, drawbacks
or potential virtues that the GPE may encompass. Yet one should highlight “the opportunity of this
political momentum to trigger a paradigm shift in IEL towards a more comprehensive system of
earth system law, by introducing the complete set of biophysical changes of the planet and their
relations with the activities of human societies. Almost all nine planetary boundaries indicators
already have their own silo legislation, but there is currently no legal framework to represent their

interconnections and their way of operating within a complex and interconnected system”*!.

Consequently, these biophysical boundaries “could form the baseline for reforming IEL, enabling
governments to embark on a scientifically informed path to restore harmony with nature”*2.
Although some attempts have been made concerning previous legal instruments and policy
guidelines, they do not comprise the field of environmental law as a whole, perpetuating its sectoral

fragmentation, stagnation, state-centrism and anthropocentrism, among other hurdles and flaws.

As a practical example, in the article 1 of the UNFCCC* the “climate system” is defined as “the
totality of the atmosphere, biosphere and geosphere and their interactions”. This is, it should
encompass all earth processes as a system or organism with interlinkages between them.
Nonetheless, the regulation of this system and the climate change in general is individual, focused
on sovereignty** of the single states. Another example of the environment considered as a whole
includes the definition of “ecosystem” in the Convention on Biological Diversity* as “a dynamic
complex of plant, animal and micro-organism communities and their non-living environment
interacting as a functional unit”. However, the CBD is “rooted in sovereignty”*® and it again

“unequivocally recognizes national sovereign rights over biodiversity”*’.

41 Common Home of Humanity about the Global Pact for the Environment

42 Urho, N., Ivanova, M., Dubrova, A. and Escobar-Pemberthy, N.; “International Environmental Governance:
Accomplishments and Way Forward”, Nordic Council of Ministers (2019)

43 United Nations Framework Convention on Climate Change (UNFCCC)

4 Arcanjo, M.; “Has climate change rendered the concept of sovereignty obsolete?” Climate Institute Paper (2019)
and Melkas, E.; "Sovereignty and Equity within the Framework of the Climate Regime" Review of European,
Comparative & International Environmental Law, vol. 11, no. 2, p. 115-128 (2002)

45 See the CBD.

6 Willmore, C.; “Sovereignty, conservation and sustainable use”, in Morgera, E. and Razzaque, J. (Eds.) “Biodiversity
and Nature Protection Law”, Elgar Edward Encyclopedia of Environmental Law, Volume 111 (2017).

47 Faizi, S.; “CBD: The unmaking of a treaty”, Biodiversity 5, 3 (2004) and Faizi, S. and Ravichandra, M.; “CBD:
Sovereignty is not negotiable”, Biodiversity 10, 4 (2009).



https://www.commonhomeofhumanity.org/global-pact
https://432a669f-5db0-4dbf-b0b1-6d8939ec155e.filesusr.com/ugd/deeae3_86329565a565403db8e36bf5fba269b4.pdf
https://432a669f-5db0-4dbf-b0b1-6d8939ec155e.filesusr.com/ugd/deeae3_86329565a565403db8e36bf5fba269b4.pdf
https://unfccc.int/resource/docs/convkp/conveng.pdf
http://climate.org/wp-content/uploads/2019/01/Has-Climate-Change-Rendered-the-Concept-of-Sovereignty-Obsolete.pdf
https://heinonline.org/HOL/Page?handle=hein.journals/reel11&div=17&g_sent=1&casa_token=&collection=journals
https://www.cbd.int/doc/legal/cbd-en.pdf
https://www.tandfonline.com/doi/pdf/10.1080/14888386.2004.9712739
https://doi.org/10.1080/14888386.2009.9712861
https://doi.org/10.1080/14888386.2009.9712861

A fair attempt could be to develop a global environmental constitution given the lack of an
overarching normative hierarchy*®. Additionally, the setting of Sustainable Development Goals
(SDGs) “as basis for reframing the planetary boundaries concept towards a safe operating space
agenda’*® could work too. Yet, as a policy framework, they need to be properly operationalized®
and implemented through coherent institutions. From this perspective, scholars highlight that “a
global pact would provide the opportunity to make a paradigm shift in international environmental
law by broadening its focus toward a more comprehensive system of Earth system law — ‘Lex

Anthropocenae’ — focusing on biophysical changes of the planet in the socioeconomic realm’!,

Notwithstanding, one should bear in mind that “a Global Pact for the Environment can only
accomplish its mission of creating coherence, effectiveness and harmonization of all MEAs, if we
have the ability to introduce and represent in the international environmental legal system the

necessary knowledge about how the global environment system functions — the Earth System”°2,

1.2. Research questions and aim

The state of the environment is being weakened because of human action. The climate and
environmental emergency®® have already been declared by authorities. This may mean that the
model to determine regulations and the establishment of a legal and institutional structure in order
to counteract the degradation of the environment — named, international environmental law - did
not work out. Nevertheless, a new opportunity is presented. The Global Pact for the Environment
has been already discussed by many authors. Generally their critical or encouraging arguments are
focused on the GPE as another multilateral agreement or as a legal tool to proclaim the right to a
healthy environment. However, several of those considerations will continue in line with the

current configuration of international environmental law and governance. | aim to set a step further.

48 Kotzé, L.J and Muzangaza, W.; “Constitutional international environmental law for the Anthropocene?” RECIEL

49 Tiina Hayh4, T., Lucas,P.L., Vuuren, van, D.P., Cornell, S. F., Hoff, H.; “From Planetary Boundaries to national
fair shares of the global safe operating space: How can the scales be bridged?”, Global Environmental Change, Vol.
40, pp. 60-72, (2016)

%0 Hak, T., Janouskove, S., Moldan, B.; “SDGs: a need for relevant indicators”, Ecological Indicators, Vol 60 (2016)
51 Urho, N., et al.,; “International Environmental Governance”, Nordic Council of Ministers, in p. 85 (2019)

52 Common Home of Humanity and Instituto International de Derecho y Medio Ambiente (IIDMA); “Why do we
need an Earth System approach to guide the Global Pact for the Environment? Contribution for the 2" Substantive
Session of the Ad Hoc Working Group towards a Global Pact for the Environment” (Nairobi, 18-20 March 2019)

53 European Parliament Resolution of 28 November 2019 on the climate and environment emergency (2019/0078)
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https://doi.org/10.1111/reel.12244
https://doi.org/10.1016/j.gloenvcha.2016.06.008
https://doi.org/10.1016/j.gloenvcha.2016.06.008
https://doi.org/10.1016/j.ecolind.2015.08.003
http://dx.doi.org/10.6027/TN2019-518
https://432a669f-5db0-4dbf-b0b1-6d8939ec155e.filesusr.com/ugd/deeae3_775b1aa527a64e04bb603ed3df399880.pdf
https://432a669f-5db0-4dbf-b0b1-6d8939ec155e.filesusr.com/ugd/deeae3_775b1aa527a64e04bb603ed3df399880.pdf
http://www.europarl.europa.eu/doceo/document/TA-9-2019-0078_EN.html

First, | will define what the proposed GPE is and what are its main characteristics, principles and
objectives in relation with the traditional perspective of international environmental law. Secondly,
I will introduce the topics of the earth system science, the Anthropocene and the planetary
boundaries, highlighting some features of the earth system approach mainly based on the Earth
System Governance Project. On the third place, | will present the concept of earth system law. To
this end I will initially outline various flaws and reasons why environmental law is ineffective and
has failed to address Anthropocene’s challenges derived from the earth’s configuration as a system.
Afterward, while analyzing if it is possible to manage the Anthropocene from a regulatory point
of view, | will combine the characteristics of the earth system science previously defined, with the
correlative and desirable features that the earth system law would involve to be successful. Finally,
the purpose is to examine whether the GPE includes any of these features in order to evaluate its
suitability to tackle environmental challenges in the Anthropocene.

Consequently, my main research question is whether the GPE is an appropriate legal instrument
towards enhancing environmental law when addressing anthropogenic challenges that arise from
the earth system science. In order to reach an answer, | formulate several sub-questions: which is
the background, characteristics and intended objectives of the GPE; what is the earth system
science, why is it relevant and which are its main features; which are the main hurdles of the
traditional approach of environmental law; how the law can deal with the earth system science and
the Anthropocene; and whether the GPE includes the features of the earth system law.

It must be taken into account that the GPE is still being discussed and negotiated, so this
dissertation should not be deemed definitive or unquestionable in the basis that its precepts and
final legal status are not defined so far. Regarding the earth system, a similar situation stands up.
Although there is scientific evidence behind all the concepts, the ‘earth system approach’ and its
linked characteristics — especially the part that develops the earth system law features - are not
absolute. However, | hope this critical analysis could bring some light in the environmental law
field regarding the deficiencies of the traditional approach and whether it is appropriate the
wording, shape and meaning given in this new document as well as its underlying premises in
order to handle Anthropocene environmental challenges. My final aim is to bring together some
literature about the feasibility to implement a legal framework in order to tackle environmental
challenges derived from the intertwined global regimes that build the Earth as a system.



1.3. Methodology and structure

After this introduction, the present dissertation is structured as it follows. Chapter 2 is fully about
the GPE. There is an analysis of the draft, how the idea emerged and where it comes from as well
as in what sense is it relevant for the development of international environmental law. General

subject-matters are discussed along with a brief remark of its principles and intended objectives.

Chapter 3 deals with the earth system approach. There is an introduction of the topic, its main
characteristics and background. Emphasis is placed on the concept of planetary boundaries as
tipping points and an objective scientific measurement. It delineates three features that the earth
system science entails in the Anthropocene: its interdependency, alterability and complexity. They
are based on the Earth System Governance project ‘contextual conditions’ and they have been

drawn and merged from several literature sources in order to create a clear outline.

Chapter 4 starts with some reasons of why environmental law is found ineffective and has failed
to protect the milieu and the natural conditions of the Earth to a large extent. Later on there is a
description of a new approach that could deal better with the environmental challenges. The legal
framework for the earth system science is delineated through three features that are related to the
conditions previously explained. Inclusiveness, adaptability and ambition of the earth system law

are suggested as the desirable characteristics of any legal tool to tackle Anthropocene challenges.

Chapter 5 stands for an assessment of the possible influence, impact or value of the draft in relation
with the earth system approach. The idea is to compare and analyze whether the GPE includes any
of the features of the earth system law in order to point out the strengths and weaknesses of the
GPE in this sense. Thereby the ultimate aim is to highlight some enhanced methods and concepts
that the current draft could add or reflect, with a solid focus in the assets related to the earth system.
Accordingly taking into account the interdependency, alterability and complexity as characteristics
of the earth system science and the Anthropocene; and against the fragmentation, stagnation, the
state-centrism and anthropocentrism of the traditional conception of environmental law, a new
instrument should include features of inclusiveness, adaptability and ambition in order to be

successful when dealing with environment threats and degradation.

A conclusion will solve whether the GPE is suitable to ‘navigate the Anthropocene’ by considering

the earth as a system. The methodology is analytical and comparative through a literature review.



2. THE GLOBAL PACT FOR THE ENVIRONMENT
2.1. Introduction

The GPE is a recent proposal for a new multilateral treaty in order to enhance the protection of the
environment. Initially the idea was to create a new legal text to be adopted at an international level
with the main purpose to codify and join in a single document all the principles of IEL.

The reason to undertake this process is to confront the lack of an overarching framework in
environmental law and governance. This gap is one of the deficiencies that make it a messy field
and sometimes incapable to effectively protect nature. Therefore, an all-encompassing structure
that strengthened its principles and proclaimed the right to a healthy environment was designed.

The draft has been endorsed by many political actors and legal professionals but it shows shortages.

In this Chapter, there is a complete and brief explanation of the GPE draft. With the purpose of
answering the main research question, one should analyze what is the GPE, how it was constructed
and what is the relationship with IEL principles in general. Accordingly, the sub-question about

which is the background, characteristics and the intended objectives of the GPE is here developed.

2.2. Background
2.2.1. The drafting process>

On 24 June 2017 many jurists and international experts® from several nationalities coordinated by
le Club des Juristes jointly launched a new proposal in order to “adopt a text codifying the general
principles of the environment*®. Their idea was to write, formalize and implement a whole new
document with global repercussion, aimed at becoming in a multilateral and international treaty to

improve the effectiveness of international environmental law to address environmental challenges.

Le Club des Juristes, promotors of the project, is a legal think tank or a “meeting of a group of

9% ¢

experts” from France whose objectives are to “encourage legal debate and innovate”, “strengthen

54 See for more information: Tigre, M.A.; “Gaps in IEL: Toward a GPE”, Environmental Law Institute (January 2020)
%5 See the List of signatories for the Global Pact for the Environment
% See Origins of the Global Pact for the Environment
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the place of law in public debate and improve the understanding of legal issues by all”®’. Its

Environment Commission coordinated the creation of a network to develop the pact — the IGEP.

The main objective of the GPE is purported to be “to fill the gaps in IEL and to contribute to the
emergence of a global legal framework, one that is more protective of natural resources”, claiming
to “be the first international treaty on the environment as a whole”>®. Therefore, its targets
theoretically were aimed at becoming in a binding instrument as a MEA, encompassing all IEL

principles in a single tool and developing a right and duty to the environment.

The preliminary draft of the group of experts gained recognition®® with the participation of several
entities and personalities getting involved on the project such as the WCEL from the IUCN®. As
a result on May 2018, the UNGA adopted the Resolution “Towards a Global Pact for the
Environment”®* which established an OEWG in order to consider “a technical and evidence-based
report that identifies and assesses possible gaps in IEL and environment-related instruments with

a view to strengthening their implementation”.

On November 2018, the Report “Gaps in IEL and environment-related instruments: Towards a
Global Pact for the Environment”®? from the OEWG was submitted and published by the UNSG
and it revealed “deficiencies at multiple levels”, mainly regarding to “applicable principles of
environmental law; the normative and institutional content of the sectoral regulatory regimens, as
well as their articulation with environment-related regimes; the governance structure of IEL; and

the effective implementation of, compliance with and enforcement of IEL”.

However, neither the Resolution nor the Report included any direct reference or explicitly
mentioned the draft project to be adopted as such, despite the fact of the title. They do mention the
existence of this new proposition which the UN considers merely as an option or possibility to
strengthen IEL in general. It should be noted that the OEWG only was “asked to discuss ‘if deemed

necessary’ the scope, parameters and feasibility of an international instrument”. As a result, the

57 See Qui sommes nous, the Club des Juristes

%8 See the Objectives of the Global Pact for the Environment

%9 The project has been supported by several entities, NGOs and civil society organizations, including the International
Chamber of Commerce (ICC), on its opening statement of the conference.

80 World Commission on Environmental Law (WCEL) from the International Union for the Conservation of Nature
51 UN A/RES/72/277

62 UN A/73/419
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recommendations eventually adopted only ‘may include’ “the convening of an intergovernmental

conference to adopt an international instrument’®3,

A number of organizations supported or commented about the Report®, or the consideration of
the proposal®. Nevertheless, the Report has been criticized by authors that affirm that “the gap
report should have informed the content of the draft GPE”®® instead of doing it otherwise or that

“the proposed GPE seemed to be a solution in search of a problem, rather than in response to one”®’

As stated in the Resolution, three sessions®® were held in Nairobi in an attempt “to consider the
report and discuss possible options to address possible gaps in IEL”. Representatives of the civil
society®® were actively participating in the project, as a sign of the democratization of the process.

The final outcome of the meetings was illustrated in the Resolution “Follow-up to the Report of
the ad hoc open-ended working group established pursuant to General Assembly Resolution
72/277° on August 2019, which declared to endorse all the recommendations. It is noteworthy
that these recommendations from the OEWG have to be understood as suggestions or advices thus

not as obligations to carry out by the states.

Unfortunately, in the last substantive session the member states adopted recommendations that did

not follow the initial aim of the project. Member states and parties involved finally decided to opt

8 Biniaz, S.; “The UNGA Resolution on a ‘Global Pact for the Environment’: A chance to put the horse before the
cart” in Review of European, Comparative and International Environmental Law (RECIEL), 28-33-39 (2019)

64 Contribution of the CIDCE to the UNSG’s Technical Report on possible gaps in IEL and environment-based
instruments with a view to strengthening them, pursuant to Resolution 72/277 “Towards a GPE”

8 WCEL, ICEL, IGEP; Note on the United Nations Secretary-General’s Report, “Gaps in international environmental
law and environment-related instruments: towards a global pact for the environment”, 1 note (10™ December 2018)
ICEL; On the agreed principles that provide a foundation for restating a common aspiration and global vision for
sustaining Earth’s shared biosphere, 2™ note (10" January 2019), ICEL; On options to address gaps under Resolution
72/277, 3 note (19" February 2019), ICEL; Elements for consensus on draft recommendations to strengthen
implementation of international environmental law under Resolution 72/277 “Towards a Global Pact for the
Environment”, 4" note (12" April 2019) and ICEL; On draft elements of recommendations to strengthen
implementation of international environmental law under Resolution 72/277”, 5™ note (20" May 2019)

8 Kotzé, L.J and French, D.; “A critique of the Global Pact for the Environment: a stillborn initiative or the foundation
for Lex Anthropocenae?” in International Environmental Agreements 18:1, pp. 811-838 (15" October 2018)

57 Biniaz, S.; “The UNGA Resolution on a ‘Global Pact for the Environment’: A chance to put the horse before the
cart” in Review of European, Comparative and International Environmental Law (RECIEL), 28-33-39, (2019)

% The GPE process of negotiation is illustrated in detail in these meetings: the first, the second and the third.

8 Joint press release Multilateralism at Work: United Nations’ deliberations on a Global Pact for the Environment

0 UN_A/RES/73/333
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for a “political declaration for a UN high-level meeting, in the context of the commemoration of
the creation of the UNEP by the United Nations Conference on the Human Environment”’?. It can
be expected that the GPE will evolve and become in a sort of celebration and honor the 50™
anniversary of the Stockholm Conference, certainly showing a retreat from the original proposal.
The fifth session of the UN Environment Assembly (UNEA-5) is expected to take place during

February 2021 and it is very likely to examine the effective implementation of environmental law’?.

2.2.2. Previous proposals

It should be noted that this is not the first attempt to develop a document with the characteristic of
being understood as an all-encompassing framework for environmental law and governance. After
Stockholm, the World Charter for Nature” tried to synthetize principles for the protection of
natural resources in a symbolic manner’® in an initiative promoted by developing countries™. Its
ecocentric approach is such that some believe that it must be reconsidered “to counter the growth-
without-limits developmental agenda” ® . Unfortunately, all major world environmental
conferences in the 1990s showed a retreat from the deep ecology statements of the WCN'’. Only
in 1987, “Our Common future” a document from the Brundtland Report collected a “Summary of
Proposed Legal Principles for Environmental Protection and Sustainable Development”, inspiring

a formalization of proposals in a sense of creating a legal structure, but without an ecosystem view

Later in 2000 the “Earth Charter ’® represented the continuation of this process of recompilation
of legal principles in IEL. This document was totally developed by civil society and endorsed by
United Nations Educational Scientific and Cultural Organization, the IUCN and a limited number

of States. It recognized the concept of ecological integrity ’® as its core by abandoning the

L In “3" substantive session of the OEWG Towards a GPE”

2 Paragraph 10 of the Annex to the Letter from President of the United Nations Environment Assembly H.E Mr. Ola
Elvestuen to the members of United Nations Environment Assembly (8 July 2019 )

8 UN A/RES/37/7 World Charter for Nature 1982

74 Kotzé, L.; “A Global environmental Constitution for the Anthropocene” Transnational Environmental Law (2019)
5 Wood, H.W., “The United Nations World Charter for Nature: The Developing Nations’ Initiative to Establish
Protections for the Environment”, Ecology Law Quarterly (1985)

76 Kotze, L.J. and French, D.; “The Anthropocentric Ontology of IEL and the SDGs: Towards an ecocentric rule of

law in the Anthropocene”, Journal of Comparative Law 7 (2018)
" Devall, B.; “The Deep, Long-Range Ecology Movement: 1960—2000: A Review” Ethics and the Environment, 6, 1,

pp. 18-41, at 30 (2001)
8 Earth Charter
9 Kotzé, L.J. and Kim, R.E.; “Earth System law: The juridical dimensions of earth system governance” (2019)
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anthropogenic approach. However, the Earth Charter displays a range of diverse opinions from
scholars to the extent that for some “it may hardly be considered a highly influential text in
international law”®® while for others “it is the most inclusive international document to date that
defines globally shared values and principles”®. The Charter includes a whole range of sources or

instruments from IEL® and the adoption of the GPE could promote its absolute implementation®,

In 1995 the IUCN in collaboration with ICEL, both civil actors, proposed the dynamic “Draft
International Covenant on Environment and Development ®* which has been revised many times.
It merely tried to consolidate and develop already existing principles in a pure legal framework,
but a hermeneutic task by experts is still required. Compared to the GPE, its architects learned that
“to become enforceable it must be accessible to the large public without sacrificing accuracy”®.
Afterwards, the “World Declaration on the Environmental Rule of Law®® outlined “principles to

serve as the foundation for implementing solutions for ecologically sustainable development”.

Additionally, the CIDCE created the “Draft on the International Covenant on the Human Right to

the Environment”®’ in 2017 which was submitted to the HRC in the UNSG®® for its consideration.

Despite the fact that these attempts — among others® — did not really go forward into the
international community and there were no further developments regarding these projects, it is
worth mentioning them. One might highlight that most of these initiatives did not came from states
but from civil society organizations. This is important because it may be observed as a sign that

both traditional environmental lawmaking and its center aim are changing. In this sense, it can be

8 Morgera, E.; Book Review of The Principle of Sustainability: Transforming Law and Governance — By Klaus
Bosselmann, Ashgate, 2008, in Review of European Comparative & International Environmental Law, 18:2 (2009)
81 Bosselmann, K. “Global Environmental Constitutionalism: mapping the terrain”, Widener Law Review, Vol. 21:
171, (2015) and “Earth governance: trusteeship of the global commons”, Cheltenham, Edward Elgar Publishing (2015)
8 Earth Charter International Secretariat “Earth Charter and International Law: How does the Earth Charter correlate
with International Law? — With an special emphasis on environmental law” (2012)

8 Lavrik, M., Jimenez, A. and Vilela, M.; “The GPE as a next step on the way forward for the Earth Charter”, Earth
Charter International Secretariat (2018)

8 JUCN Environmental Law Programme; “Draft International Covenant on Environment and Development —
Implementing Sustainability”, 5™ Edition (2015)

8 Almirante, D.; “The Global Pact for the environment: a general instrument to face climate change” (2019)

8 1t World Congress on Environmental Law; IUCN World Declaration on the Environmental Rule of Law (2017)

87 CIDCE; “Draft on the International Covenant on the Human Right to the Environment” (2017)

8 UN A/HRC/34/NGO/60, 15™ February 2017

8 Such as the Oslo Principles on Global Obligations for Climate Change (2015), for instance
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seen that the chief focus on some prescriptions is to elaborate a framework for environmental law

as well as a concept of a right for a healthy environment, acknowledging a role for ‘Mother Earth’%.

Although it is maybe early for an assessment, one of the differences that could eventually lead to
the success of the GPE is that “it has political backing”®*. The proposal has thus “fed into a state-
led process which could culminate in an intergovernmental conference to adopt a new international
instrument”®2, Notwithstanding, as usual, political will remains being one of the obstacles to the

development of ambitious environmental protection regulations.

2.3. Characteristics
2.3.1. The principles

The draft of the GPE® is composed by a preamble and twenty six precepts of which twenty are
referred to principles of IEL and six are final clause articles. It contains both largely established
and consolidated principles like precaution or polluter-pays and others still in development like
non-regression and resilience. The draft combines substantial principles with rights and precepts

with procedural nature such as the right to information, public participation or access to justice.

In the Preamble it is clearly mentioned that its aim is to synthetize the principles outlined in the
Stockholm Declaration, the World Charter for Nature and the Rio Declaration in order to achieve
the 2030 Agenda for Sustainable Development®. As a matter of fact, it is possible to grasp a clear
influence of these soft law documents in the GPE® as well as from MEAs®. In relation with the
most mature principles of IEL®, without the aim of an exhaustive analysis of the twenty principles,

the following comparison illustrates some links among them.

Thereby, the principle of prevention or preventive action (article 5 of the GPE draft) is written in

the same language that the principles 6, 7, 15, 18 and 24 of Stockholm and the 11 of Rio. Similarly,

% UN A/RES/64/196 ‘Harmony with Nature’ (2009) and resolutions related to UN Harmony with Nature initiative
9 Glazewski, J.; “Towards a Global Pact for the Environment”

9 Urho, N., Ivanova, M., Dubrova, A. and Escobar-Pemberthy, N.; “International Environmental Governance:
Accomplishments and Way Forward”, Nordic Council of Ministers (2019)

9 «Draft Global Pact for the Environment”, Preliminary Draft of the Group of Experts (2018)

9 For a broader comparison see “Analysis of the Adoption and Implementation of the Environmental principles in
the GPE in the SDGs”, Vance Center Environment program, ICEL and White&Case

% «Analysis of the Adoption and Implementation of Environmental Principles in the GPE in soft law instruments”

9% «Analysis of the Adoption and Implementation of the Environmental Principles in the Proposed GPE in MEAS”
9 This concise comparison and structure of the principles has been inspired using Sands’ book (2018) as a basis
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the precautionary principle (article 6 GPE) is inspired on the principle 15 of Rio and widely
invoked as a norm of general international law to the point of absorbing the prevention one®. The
polluter pays principle (article 8 GPE) reflects the principle 16 of Rio, with already a prominent
position in IEL%. The principle of cooperation (article 18 GPE) is built from the principle 24 of
Stockholm and the 27 of Rio. Likewise, the diversity of national situations (article 20 GPE) reflects
the principle of common but differentiated responsibilities and respective capabilities which comes

from the principles 6, 7 and 11 of Rio as well as the 23 of Stockholm.

The formulation of other precepts is slightly less clear and literal than the previous examples or
they come from another sources. For example, the concept of sustainable development (article 3
GPE) is associated!® with the principle of intergenerational equity (article 4 GPE) and the latter
is constructed from the principle 1 of Stockholm and the principle 4 of Rio. However, the

sustainable development is present along the whole draft.

The point here is that most of these principles are already explicitly stated in other legal instruments
and one could question why it is needed to materialize them again in another source. After all, its
drawbacks are not being to be solved with a simple reformulation when the problems are anywhere
else but in its judicial interpretation or meaning and its enforcement by domestic laws. Yet one
should take into account that the repetition of ‘soft’ rules indicates the emergence of opinio iuris

as an element of customary international law so it is an important factor in the soft law-making®°Z.

On the other hand, besides principles, the GPE also contains rights. The most important substantive
one and its correlative duty is the right to an ecologically sound environment (articles 1, 2 GPE),
which are discussed on the next section about the right to a clean and healthy environment. The
‘right to an ecologically sound environment” was inspired - among other texts and the international
context itself where there already are domestic regulations and constitutions that include the
formulation of the right - by the first principles of both Stockholm and Rio Declaration. The ‘duty

to take care of the environment’ echoes the article 192 of the United Nations Convention of the

% Trouwborst, A.; “Prevention, precaution, logic and law: The relationship between the precautionary principle and
the preventive principle in international law and associated questions”, Erasmus Law Review, 2, (2009)

9 Since the Trail Smelter case in 1938, Gaines, S.E.; “The Polluter-pays principle: from economic equity to
environmental ethos” Texas International Law Journal, Vol. 26, 3, pp.463-496 (1991)

190 Following WCED in “Our common future” as the primary definition: “Sustainable development is development
that meets the needs of the present without compromising the ability of future generations to meet their own needs”
101 Dupuy, P. "Soft Law and the International Law of the Environment." Michigan Journ. IL, 12, 2, p. 420-435 (1991)
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Law of the Sea and its ambition is already present in the preamble of Stockholm Declaration. The
duty may be dragged from the Global Compact!®? and the Ruggie Framework!%, but applied to
states instead of businesses and its normative character will not make a difference on the effects®.

Remarkably one can assume that the procedural rights such as the right to access to information,
public participation and access to environmental justice (articles 9, 10 and 11) are a translation of
the Aarhus Convention®®, which is being internationally expanded with the Ezcazi Agreement!®.

Concerning the protection of the environment in armed conflicts (article 19 GPE), the precept may
arise from the interrelation of the GPE with the General Principle 5 of the World Charter for Nature.
Nonetheless, the rest of the content of the WCN which explicitly places the nature itself on its
center and focus on the earth and its ecosystems interrelation®?’, is barely developed on the GPE.
In this sense, the GPE preamble includes the earth’s ecosystem and its integrity approach as a
purpose but even though the concept is mentioned in the articles 2, 12, 13, 16 and 18, there is a
lack on its elaboration.

What maybe is surprising is the absence of the principle of sovereignty over natural resources and
the responsibility not to cause damage to the environment of other states or to areas beyond
national jurisdiction or the prohibition of transboundary harm in the principle 21 of Stockholm and

the principle 2 of Rio. It is the “key” and the king in IEL and it does not appear in the GPE literacy.

The GPE seems to repeat and reformulate principles and rights present on other instruments of
IEL. That is why some claim that it does not add anything new or its “lack of normative
ambition”%, Nevertheless, the draft includes innovations. The first relevant aspect is the direct

recognition of the role that civil society plays (article 14 GPE) as well as indirectly, since non-

102 Akhtarkhavari, A.; “The Global Compact, environmental principles and change in international environmental
politics”, Denver Journal of International Law and Policy 38, no. 2, pp. 277-312 (2010)

103 Ruggie, J.; Protect, Respect and Remedy: a Framework for Business and Human Rights (2008), UN A/HRC/8/5
104 payne, C.R.; “A Global Pact for the Environment” in American Society of International Law (ASIL), 22, 12 (2018)
105 Aarhus Convention on access to information, public participation in decision making and access to justice in
environmental matters 1998

106 Regional Agreement on Access to Information, Public Participation and Justice in Environmental Matters in Latin
America and the Caribbean 2018, opened for signature for other states, see here

107 Kotze, L.J. and French, D.; “The Anthropocentric Ontology of IEL and the SDGs: Towards an ecocentric rule of
law in the Anthropocene”, Journal of Comparative Law 7 (2018)

108 Kotzé, L.; “International Environmental Law’s Lack of Normative Ambition: an Opportunity for the Global Pact
for the Environment?” Journal for European Environmental & Planning Law, Volume 16, Issue 3, pp. 213-236 (2019)
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state actors were involved in the drafting project and the proposal arose a civil organization. Then,
the GPE would provide non-state actors access to enforcement mechanisms as a sort of expansion
of the “environmental democracy”'®®. However, due to the fact that it is aimed at being potentially

endorsed eventually by states, its scope will not be much different from other IEL instruments.

Furthermore, the principles of resilience (article 16 GPE) and non-regression (article 17 GPE) are
considered the newest in IEL and an innovation®'?, being both strongly linked to the phenomenon
of climate change. Regarding the principle of non-regression and progression, it appears as such
in the preamble, the articles 3 and 4.3 of the Paris Agreement— “The future we want”** would be

its origin -, while resilience!'? is connected with precepts related to climate adaptation!!3,

Finally, the draft contains control mechanisms to ensure its effectiveness, such as the design of a
facilitative-based compliance mechanism and a periodical meeting of the Parties (article 21). It
covers other precepts that are typical in MEASs or any binding instrument of public international
law, such as the establishment of a Secretariat (article 22), without any institutional reform.

2.3.2. The objectives

The objectives that the GPE initially wrapped were a) to become in a legally binging instrument
(MEA), b) to create a framework to encompass all principles in a single tool and c) to develop and
internationally institutionalize the right to a healthy environment. But they all seem hard to achieve.

The GPE initially was not framed as a “declaration” in order “to avoid from the outset the pitfalls
of ethically weak soft normativity generally associated with non-binding soft law declarations”4.
As others affirm “a binding instrument with an institutional structure, would be more conducive
to the constant interpretation of its principles”*>. While the aim was to codify principles and create
a coherent system of IEL, there is little chance that the GPE could become in the latest all-

encompassing MEA that it initially purported to be in the traditional sense.

109 UNEP; “Globalizing Environmental Democracy: a call for international action”, Perspectives (2012)

110 Almirante, D.; “The Global Pact for the environment: a general instrument to face climate change”, (2019)

111 paragraph 20, UN A/RES/66/288 “The Future We Want” Rio+20 (2012)

112 Robinson, N.A.; “The Resilience principle”, 5 TUCN Academy Environmental Law 19 (2015)

113 What do adaptation to climate change and climate resilience mean?

114 Kotzé, L.J and French, D.; “A critique of the Global Pact for the Environment: a stillborn initiative or the foundation
for Lex Anthropocenae?” in International Environmental Agreements 18:1, pp. 811-838 (2018)

15 Aguila, Y. and Vifuales, J.E.; “A Global Pact for the Environment: Conceptual foundations”,RECIEL, 28 (2019).
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Although IEL is widely known by the “significant contributions” of the great amount of treaties
or MEAs!®, a growing body of non-binding regulations apparently have gained recognition®’.
Soft law is becoming a more efficient tool because it covers better the diverse nature of the actors
and institutions involved, the technologic developments and the uncertainty of environmentally

118

related challenges that we are facing nowadays~*°. Also, non-binding rules may be more effective

when addressing certain social and political challenges!'®.

Furthermore, soft law provides a higher level of flexibility so “ambitious norms are more easily
achieved in soft law institutions than in legally binding ones”*?°. Its instruments “create what are
received by states as standards of behavior and promote some policies that can benefit the
communities”*?!, Whereas in IEL “the acceptance of ‘hard’ obligations would be unrealistic, the
adoption of soft law rules is then ‘preferable’'?? for the States, which may be hesitant to engage in

a strict legal system with binding rules and possibilities to enforce them directly in court!??,

While is it true that “the adoption of an overarching statement of principles is consistent with the

124 " one should bear in mind that “overarching

practice in many other areas of international law
agreements in other fields generally predated more specific agreements”1?, Habitually, the overall
framework comes before specific arrangements - like in a constitutional process for instance-.

Otherwise the all-encompassing covenant may lose relevant details.

116 Paragraph 89, “The future we want”, UN A/RES/66/288

171 amotte, K.R.; “Mechanisms for Global Agreements”, in International Environmental Law: The Practitioner’s
Guide to the Laws of the Planet”, Martella, R.R. and Grosko, J.B. (Eds), American Bar Association, 2014.

118 Friedrich, J.; “International Environmental “Soft Law”: The Functions and Limits of Nonbinding Instruments in
International Environmental Governance and Law”, Heildelberg, Springer (2013)

119 Abbott, K.W and Snidal, D.; “Hard and Soft Law in International Governance”, International Organization (2000)
120 Skjeerseth, J., Stokke, O. and Wettestad, J; “Soft Law, Hard Law, and Effective Implementation of International
Environmental Norms”, Global Environmental Politics. 6, pp. 104-120 (2006)

121 Ahmed, A. and Mustofa, Md. J.; “Role of soft law in environmental protection: an overview, Global Journal of
Politics and Law Research”, Vol. 4, No. 2, pp. 1-18 (2016)

122 Boubacar, S. D.; “The binding force of international legal standards on the face of the recurrent practice of soft
law”, Adam Mickiewicz University Law Review, V. 7, p. 79-91 (2017)

12 Brys M.M.T.A.; “Soft Law in Public International Law: A Pragmatic or a Principled Choice? Comparing the
Sustainable Development Goals and the Paris Agreement”. In: Westerman P., Hage J., Kirste S., Mackor A. (eds)
Legal Validity and Soft Law. Law and Philosophy Library, vol 122. Springer, Cham (2018)

124 Aguila, Y. and Vifiuales, J.E.; “A Global Pact for the Environment: Conceptual foundations”, Review of European,
Comparative and International Environmental Law (RECIEL), 28:3-12, (2019)

125 Biniaz, S.; “The UNGA Resolution on a ‘Global Pact for the Environment’: A chance to put the horse before the
cart” in Review of European, Comparative and International Environmental Law (RECIEL), 28-33-39, (2019)
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On the other hand, the legal nature of these precepts is claimed to be a priori as general principles
of international law in the form of the article 38.1.c) of the Statute of the ICJ. Then its function is
to fill the gaps so as so “general principles will normally only be resorted to if there is a situation

where there is neither an applicable treaty nor an applicable rule of customary international law”%5,

Notwithstanding, general principles of international law “are not, in any direct sense, ‘adopted’ or
‘legislated’; instead, they form part of most, perhaps all, legal systems of the world”. As Klabbers
states, “they cannot be traced back to expressions of consent by states, and it is probably for that
reason that the 1CJ has never decided a case solely and expressly on the basis of a general principle
of law”. Another questions that arise are whether the inclusion of legally binding principles and
norms to non-binding declarations would mean a diminution of their mandatory character or a
regression in terms of its normative effect or how its relationship with other MEAs should be®?’

and its impacts. These are some conceptual issues that the final GPE will have to figure out.

Additionally, is interesting to note that the GPE is founded on a basis of the ‘right to an ecologically
sound environment’ alongside with the correspondent ‘duty to take care of the environment’.
Experts involved on the drafting process sustain that it is designed to cope with the wave or “third
generation of fundamental rights”'?® so the GPE would be a tool to proclaim the right to a healthy
environment at international level, enshrining it. Therefore the GPE intended to become in the
third international human rights treaty together with the ICCPR and the ICESCR*?°. The GPE then,
even as a soft law declaration!3®, would have the same meaning that both Covenants had in relation
with the UDHR®®L It is noteworthy that the UDHR was “initially accepted as soft law instrument

but over the years acquire increasing binding force”%2

126 Klabbers, J.: “International lawmaking”, in International law

127 Raith, JI.; ““The Global Pact for the Environment’. A new instrument to protect the planet?” in Journal for European
Environmental and Planning Law 15, 3-23 (2018)

128 e Club des Juristes; “White Paper Toward a Global Pact for the Environment” (2017)

129 UN A/RES/2200A (XXI) International Covenant on Civil and Political Rights and the International Covenant on
Economic, Social and Cultural Rights (1966)

130 Barelli, M.; “The role of soft law in the international legal system: the case of the United Nations Declaration on
the Rights of Indigenous Peoples”, The International and Comparative Law Quarterly, VVol. 58, 4 (2009) and Olivier,
M.; “The relevance of soft law as a source of international human rights”, Vol. 35, 1, pp. 289-307 (2002)

131 UN A/RES/217 (111) International Bill of Human Rights (1948)

132 Rockefeller, S.; “Principles of Environmental Conservation and Sustainable Development: Summary and Survey.
A study in the field of International Law and related international reports”, Earth Charter Project, SCR (1996)
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In fact the “Special Rapporteur recommends that the HRC consider supporting the recognition of
the right to a safe, clean, healthy and sustainable environment in a global instrument”33, which for
some could be the GPE. It is essential to acknowledge the importance of “the legal recognition of
the right to a healthy environment at the global level, so that this fundamental human right can be
enjoyed by all persons in all States, rather than in the subset of countries where it is currently
recognized. The global recognition of this right would fill a glaring gap in the architecture of
international human right”***. Specifically in the European Union will add value®®. In summary,
“the GPE has the potential to contribute to a rights-based approach to environmental protection”%

but it is not the only instrument likely to become in the next milestone for the human rights domain.

2.4. Conclusion

The GPE is a pertinent initiative born from civil society that it may potentially become in a useful
legal instrument. The idea of an overarching framework for IEL and governance seems legitimate
and its political and legal backup indicates a priori higher chances to become in a successful and
influential declaration than other proposals such as the WCN, the Earth Charter or the IUCN Draft.

While it is true that the GPE includes several elements that can be seen as a tool to improve the
effectiveness of IEL, its sudden shift from a MEA to a soft law document may undermine its power.
The major downside of this unfortunate circumstance is related to the possibility to be enforceable

in courts but it also might make easier its final and definitive adoption with diplomatic symbolism.

Nonetheless, its criticism is focused first, on the consequences for the legal value and or position
of already acknowledged IEL principles and second, on the fact that it does not really add anything
new in the environmental law arena. Only the materialization of the resilience and non-regression
principles as well as international recognition of the right to an ecologically sound environmental
with its complementary duty to take care of the environment represent a true innovation. Given

the IEL structural gaps, the GPE draft role as a legal instrument does not appear to be significant.

133 paragraph 14 of the “Report of the Special Rapporteur on the issue of human rights obligations relating to the
enjoyment of a safe, clean, healthy and sustainable environment” UN A/HRC/37/59

134 paragraph 53 of HHRR obligations relating to the enjoyment of a safe, clean, healthy and sustainable environment
UN A/73/188

135 K okott, J, and Sobotta, C.; “The GPE: What Would the Right and the Duty to Environmental Protection Change
for EU law?” in EJIL Talk (2019) and Thieffry, P.; “The Proposed GPE and European Law”, EEELR (2018)

136 Knox, J.H; “The GPE: At the crossroads of human rights and the environment” RECIEL (2019)
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3. THE ANTHROPOCENE AND THE EARTH SYSTEM APPROACH
3.1. Introduction

The Anthropocene is widely understood as the new epoch in which we live in. Humankind has
exerted a huge influence in the natural world to the extent that is deemed the principal driver and
cause of environmental degradation. The socio-ecological crisis has its roots on the interconnection
of the biophysical processes that are taking place at a global level. The earth functions as a system

where all its components have direct repercussions between them and where humans take part too.

Nevertheless, our actions and activities are pressing this system out of its limits and capabilities.
We are getting dangerously close to the point where is very likely that damaging events and
unfavorable circumstances linked such as natural catastrophes, extreme climate phenomena, mass
extinctions and the earth warming become irreversible. Those limits are known as the ‘planetary

boundaries’ or climate ‘tipping points’ that scientifically measure the earth natural conditions.

This Chapter introduces the earth system approach in the volatile context of the Anthropocene. It
responds to the sub-question of what is the earth system science, which are its main features and
why is it relevant for the re-imagination of a legal framework in environmental law. Therefore, it
is composed of a scientific background as well as characteristics of the earth system science in the

Anthropocene, which are summarized in three notions extrapolated from several literature sources.

3.2. Background

We are in a state of planetary emergency'®’. It is well known that irreversible changes in nature
and the climate and pristine conditions of the environment are extremely likely to happen — if not
already happening-. Considering that all elements and processes occurring in the environment are
highly interrelated by means of the establishment of a web or network, changes in one component
may have consequences at the entire level. The earth system is the science that underlines the
relationship between global flows and biophysical processes which are able to auto-regulate under
natural conditions. The earth system science could be defined as a “single, self-regulating system

comprised of physical, chemical, biological and human components”3,

137 Lenton, T.M. Rockstrém, J. Gaffney, O., Rahmstorf, S., Richardson, K., Steffen, W., Schellnhuber, H. J.; “Climate
tipping points — too risky to bet against”, Nature, Vol. 575, pp. 592-595 (28" November 2019)
138 Moore, B., Underdal, A., Lemke, P., Loreau., M.; “The Amsterdam Declaration on Global Change” (2001)
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Unfortunately, human activities have pulled and pushed this self-regulatory system “outside the
stable environmental state of the Holocene, with consequences that are detrimental or even
catastrophic”'3, giving way to a volatile epoch named — arguably**® - the Anthropocene. Despite
the fact that its discussion about when exactly this time period hypothetically would have begun,
“of all the candidates for a start date, the beginning of the Great Acceleration is by far the most
convincing from an Earth System science perspective*?”. What is clear is that humankind is a
driving force of changes and alterations that are threatening our own existence!#2, Even if from a

stratigraphic view Anthropocene is denied, it certainly implies further scrutiny and engagement#3,

Scientists found using quantitative researches that is highly important for the humanity to maintain
the Holocene-like conditions of the Earth!#4. These conditions are identified with nine biophysical
subsystems or processes in which each one entail a threshold value. They are called the ‘planetary
boundaries’. In case the threshold is crossed, subsystems could shift}*® into an unknown new state
“with deleterious or potentially disastrous consequences for humans™ and that “could generate
unacceptable environmental change” such as mass extinctions'*®. The planetary boundaries are

“tightly coupled” and the transgression of one could affect the risks of another boundary.

In addition to planetary boundaries, ‘tipping points’ in the climate system have been identified*’.

These represent a threshold that can lead to an irreversible change in the climate at a global level.

139 Rockstrom, J., Steffen, W. et al.; “Planetary boundaries: exploring the safe operating space for humanity”, Ecology
and Society 14(2): 32 (2009)

140 < Arguably’ is stated from the point of view of a new stratigraphic denomination, in Gibbard, P.L. and Walker, M.
J. C.; “The term ‘Anthropocene’ in the context of formal geological classification”, Geological Society London
Special Publications 395 (1), pp. 29 -37 (2014). Others stress that the Anthropocene merely implies the expansion of
Western (European) values and occurrences in Morrison, K.; “Provincializing the Anthropocene”, Seminar 673 (2015)
140 Crutzen, P.J.; “Geology of mankind”, Nature, Vol 415, 3, p. 23 (2002)

141 Steffen, W., Broadgate, W., Deutsch, L., Gaffney, O., Ludwig, C.; “The trajectory of the Anthropocene: The Great
Acceleration”, The Anthropocene Review, pp. 81 - 98 (2015) and Zalasiewicz, J., et al., “When did the Anthropocene
begin? A mid-twentieth century boundary level is stratigraphically optimal”, Quaternary International (2014)

142 Zalasiewicz, J.; Waters, C.N.; Summerhayes, C.P.; et al. “The Working Group on the Anthropocene: Summary of
evidence and interim recommendations”, Anthropocene, 19, pp. 55-60 (2017)

143 Castree, N.; “The ‘Anthropocene’ in Global Change Science: Expertise, the Earth, and the Future of Humanity”,
in Biermann, F. and Lovbrand (Eds.), “Anthropocene encounters: new directions in green political thinking” (2019)
144 Rockstrom, J., Steffen, W. et al.; “Planetary boundaries: exploring the safe operating space for humanity” (2009)
145 Hughes, T.P., Carpenter, S., Rockstrom, J., Scheffer, M., Walker, B., “Multiscale regime shifts and planetary
boundaries”, Trends in Ecology and Evolution, Vol. 28, 7 (July 2013)

146 See for example, Rothman, D.H.; “Thresholds of catastrophe in the Earth system”, Science Advances, 3, 9 (2017)
147 The tipping points are: the Amazon rainforest, the Arctic sea ice, the Atlantic circulation, the boreal forest, coral
reefs, Greenland ice sheet, the permafrost thawing, the West Antarctic ice sheet and the Wilkes Basin, in Lenton, T.M.,
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The IPCC states that even though the precise intensity or degree of climate change sufficient to
trigger a tipping point remain uncertain, the risk associated with crossing multiple ‘tipping points’

increases with rising temperature'*®, That is why is crucial to deem the Earth as a system.

Furthermore, scientists have also verified that at least four of these nine boundaries are already
“beyond the zone of uncertainty” and that may trigger the destabilization of the earth system. As
the main authors that exposed this phenomenon affirm, “there is an urgent need for a new paradigm
that integrates the continued development of human societies and the maintenance of the Earth
system in a resilient and accommodating state”4°. Therefore - although more research on the
implications and outcomes of the earth system and its limits would be convenient from both a
scientific and a social point of view - it is important to note that in any case “one important

consequence of the definition of planetary boundaries is that urgent action is required” 2.

Due to the fact that “institutions, organizations and mechanisms by which humans currently govern
their relationship with the natural environment and global biochemical systems are insufficient
and poorly understood”*?, there is a need of a major transformative shift in governance, with far-
reaching new international legal norms and a global institutional framework to be effective!®?
towards a ‘safe operating space for humanity’. As a matter of fact, the only way to avoid crossing
the planetary boundaries or tipping points in the climate is through a “coordinated, deliberate effort
by human societies to manage our relationship with the rest of the Earth System, recognizing that

humanity is an integral, interacting component of the system”%4,

Held, H., Kriegler, E., Hall, J. W., Lucht, W., Rahmstorf, S., Schellnhuber, H. J.; “Tipping elements in the Earth’s
climate system”, Proceedings of the National Academy of Sciences (PNAS), 105, 6 (February 2008)

148 |IPCC AR5 WGlI; "Summary for policymakers:Climate change: Impacts, Adaptation and Vulnerability” (2014)
149 Steffen, W. et al.; Planetary boundaries: Guiding human development on a changing planet, Science 347, (2015)
150 Biermann, F., Betsill, M. M., Gupta, J., Kanie, N., Lebel, L., Liverman, D., Shroeder, H., Siebenhuner, B.,
Zondervan, R.; “Earth system governance: a research framework”, International Environmental Agreements, 10,
(2010) and Biermann, F., Betsill, M.M., Camargo Vieira, S., Gupta, J., Kanie, N., Lebel, L., Liverman, D., Schroeder,
H., Siebenhiiner, B., Yanda, P.Z., Zondervan, R.; “Navigating the Anthropocene. The Earth System Governance
Project Strateqy Paper”. Current Opinion in Environmental Sustainability 2 (3), 202—-208 (2010)

151 Biermann, F. et al; “Planetary boundaries and earth system governance: Exploring the links”, Ecological
Economics, 81, pp. 4-9 (2012)

152 Bjermann, F., et al; “Earth system governance: a research framework”, Intern. Environmental Agreements 10 (2010)
153 Biermann, F., et al; “Navigating the Anthropocene: Improving Earth System Governance” (2012)

154 steffen, W., Rockstrom, J., Rochardson, K., Lenton, T.M., Folke, C., Liverman, D., Summerhayes, C.P., Barnosky,
A.D., Cornell, S.E., Crucifix, M., Donges, J. J., Fetzer, I., Lade, S. J., Scheffer, M., Winkelmann, R., Schellnhuber,
H. J.,; “Trajectories of the Earth System in the Anthropocene”, PNAS, 115 (33), pp. 8252-8259, (August 2018)
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The concept of planetary boundaries or tipping points offers a scientific framework but where a
political, normative and social process have to be still developed. This is to say that while the
global ecological thresholds are a biophysical phenomenon, limitations from the planetary
boundaries consist on a human creation. The complexities and interconnections that arise from the
earth system conception demands an “overall governance integration of all nine boundaries”,
where “overarching agreements could be conceived” such as “general statements of principles and
the setup of scientific assessment and advisory bodies rather than of a more detailed global

framework agreement that covers all boundaries”!®.

It is possible to control and govern the earth system integrity and its interactions®®. In some
domains this approach has already exert its influence. Scholars have fostered governance projects
and policies guided by earth system science®®’, which has emerged as a “holistic super-discipline
that aims to capture all processes in nature and human societies as one interlinked system”!%®,
Whereas earth system science requires a specific response from the social and humanities domain,
in the field of law and legal regulations this approach is still underdeveloped®®. That is probably
because the attention is used to be placed first on “exploring how institutions shape behavior” and
then it will “shift towards exploring how institutions themselves change”®°. In sum, the all-
encompassing nature of the earth system alongside with the interdependency of its elements and
processes involved, the rapid changes as well as its long-term effects and complexity®* involve a

huge challenge for those who try to respond from a juridical perspective to the Anthropocene.
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climate change mitigation with land use, freshwater and biodiversity protection”, Ecological Economics, volume 75,
pp. 61-71 (2012)
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a critical assessment after ten years”, Current Opinion in Environmental Sustainability, 39, pp. 17-23 (2019)
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Governance 1, Elsevier (12th March 2019)
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3.3. Characteristics

It is quite complex indeed to briefly summarize the characteristics of the earth system. Accordingly,
the main traits of the earth system approach are outlined here by following — among other sources-
the premise derived from the Earth System Governance research project, which pretends “to
explore governance mechanisms addressing multilevel environmental change” 2. They are
identified as ‘contextual conditions’ and are considered to be “emerging and powerful trends that
are particularly relevant” for the earth system representing “meta-level conditions that define the
context” and “provide a common language™®3. They comprise the transformations, inequalities,

the Anthropocene itself and the diversity®*,

In order to establish a framework that will serve first as a delimitation of what earth system law
would entail and as a tool to make a valid comparison with the GPE in the next chapter, the
‘contextual conditions’ are condensed, inferred and reflected in three main characteristics. This is
to say that the interdependency, alterability and complexity — which is a result of the previous - of
the earth system science approach are a direct consequence of the transformations, inequalities,

the Anthropocene and the diversity derived from the earth system ‘contextual conditions’.

3.3.1. Interdependency

First of all, the earth system is characterized by its intertwined nature due to its interlinkages in all
the socio-ecological systems. The interdependency of its processes is triggered by its many
interactions across natural, social and economic systems which “shape global environmental
change”®®. The functioning and consequences of biodiversity loss exemplifies this. If a specie

disappears or is dangerously threatened the whole ecosystem is extremely endangered because “all

162 «Earth System Governance. Science and Implementation Plan of the Earth System Governance Project” (2018).
183 Burch, S., et al.; ”New directions in earth system governance research”, Earth System Governance, 1, (2019)

164 1.e. (a) The numerous political, technological and socio-economic transformations that are shaping and being
shaped by governance processes; (b) the increasing and multifaceted inequalities across and within countries and
socioeconomic groups; (c) the tremendous and contested impact of human beings on the entire planet and the changing
human-nature relationship captured by the notion of the Anthropocene; and (d) the opportunities and challenges
offered by the diversity and pluralism of human societies in knowledge, culture and identities that have a bearing on
how sustainability challenges are addressed in the contemporary world.

165 Nilsson, M. and Persson, A.; “Can Earth system interactions be governed? Governance functions for linking
climate change mitigation with land use, freshwater and biodiversity protection”, Ecological Economics, 75 (2012)
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species are connected to others through ecological interactions”%®, proving the synergies and
interactions in the earth system. Moreover, humans are intrinsic part of the earth system so “social
and economic networks of teleconnections are spanning the globe” which at the same time “it is
dominated by planetary-scale social-ecological feedbacks”!®’. Given the interconnections, all
levels are affected. The proposals for a circular economy?® reflect this. Therefore, the earth system

5169

suggests a “planetary-scale human agency”*” where “unpredictable shifts at multiple local and

global scales”'’0 are taking place, all interlinked without a hierarchy.

3.3.2. Alterability

Furthermore, these shifts are an evidence of the rapid and prompt changes that are modifying the
natural conditions of the planet, being the phenomena of climate change its maximum expression
and noticeable alteration. What is more, these ecological transformations are strongly linked to the
public wellbeing to the point of affecting nearly every dimension of the human health!’t, The
variability and alterability are important causes of the institutional mismatch’? between the actual
static structure of environmental governance and law — firmly rooted in a state-based ontology -

and the lively and unpredictable earth system.

Additionally, the changes are abrupt, nonlinear, even catastrophic'’3, and very difficult to predict.
This leads to the volatility of the earth system®’*. The earth system comprises both human-social

and ecological elements as a socio-ecological complex adaptive system and consequently

166 Jonhson, C.N, Balmford, A., Brook, B.B., Buettel, J.C., Galetti, M., Guagchun, L., Wilmshurst, J.M.; “Biodiversity
losses and conservation responses in the Anthropocene”, Science 356 (6335), pp. 270-275 (2017)

167 Donges, J.F., Winkelmann, R., Lucht, W., Cornell, S.E., Dyke, J.G., Rockstrom, J., Heitzig, J., Schellnhuber, H.J.;
“Closing the loop: Reconnecting human dynamics to Earth System science”, The Anthropocene Review, vol. 4, 2, pp.
151- 157, (2017)

168 Korkhonen, J., Honkasalo, A., Seppala, J.; “Circular economy: the concept and its limitations”, Ecological
Economics, volume 143 (2018)
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1 Myers, S.S., Gaffikin, L., Golden, C.D., Ostfeld, R.S., Redford., K.H., Ricketts, T.H., Turner, W.R., Osofsky, S.A.,
“Human health impacts of ecosystem alteration”, Proceedings of the National Academy of Sciences, 110 (47), (2013)
12 Young, O. R.; “The Institutional Dimensions of Environmental Change: Fit, Interplay, and Scale”. Cambridge,
Massachusets: MIT Press (2002)
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Anthropocene gap”, Edward Elgar (2014)
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“inherently unpredictable”. Its “significant capacity for surprise” may trigger a perverse or
undesirable resilience that would threaten the “overall system viability”*”®. Moreover, the
Anthropocene is represented “with its imagery of an integrated Earth system where humans are
embedded in nature and where universal but differentially distributed patterns of vulnerability
prevail”!’®. That vulnerability'’’ is related to the predomination of the human interests over “the

ecological elements of the Earth system”.

3.3.3. Complexity

Finally, the interdependency and the alterability have prompted the complexity of the ‘coupled
human and ecological system’*’® which is the inseparability of the social and natural structures
and is described by “complex and multiple-scale feedbacks, critical thresholds, abrupt changes and
large temporal and spatial variability”1’®. It is essential “to fundamentally rethink the environment-
humanity relationship” and in order to do so, “integrating our understanding of human history with
that of the earth system is a timely and urgent task”. We are only part of a complex network but

“the only part that can be held responsible”8,

A “complex earth system model couples the physical climate system with biogeochemical cycles”
as well as societal processes®l. When “systems that arise in interactions between humans and the
biophysical setting in which they operate” join to the analysis of social institutions created by
humans to control these interactions, such as the law and legal regulations, it is possible to

“understand and respond to the challenge of governing complex systems in the Anthropocene” 182,

175 phelan, L., Henderson-Sellers, A., Taplin, R., “The political economy of addressing the climate crisis in the earth
system: undermining perverse resilience”, New Political Economy, Volume 18, Issue 2 (2013)
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Kirman, A., Pardo Buendia, M., Weehuizen, R.; “Reconceptualizing the ‘Anthropos’ in the Anthropocene: Integrating
the social sciences and humanities in global environmental change research”, Environmental Science & Policy, (2013)
181 Nobre, C., Brasseur, G.P., Shapiro, M. A, et al., “Addressing the complexity of the earth system”, BAMS (2010)
182 Young, O.R.; Preface “Governing Complex Systems: Social Capital for the Anthropocene”, Cambridge,
Massachusets, MIT Press (2017)
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3.4. Conclusion

The anthropogenic conditions and the latest scientific research about the consideration of the earth
as a system reveal a series of unusual and intricate circumstances that may seriously jeopardize the
human comfort. That means that the ‘planetary boundaries’ or indicators that frame the ‘safe
operating space for humanity’ are threatened with the actual governance and regulatory system.
Consequently, an overarching framework which integrates the notions and characteristics that

conform the earth system science is required.

Nonetheless, the delineation of the characteristics that define the earth system in the Anthropocene
epoch is quite challenging because of the uncertainty and volatility. That is why more research
would be desirable in order to develop a response from social institutions. Despite that and based
on the existent academic exploration, it has been possible to elaborate the formulation of three

characteristics that outline the particularities of the earth system science in the Anthropocene.

First of all, the links between the biophysical processes including human socio-economic aspects
confirm the interdependency as the most evident characteristic. Moreover, changes occurring are
unexpected and escalate quickly such as climate alterations, to the point that sometimes this
alterability can lead to the creation of inequalities and the consequent feeling of vulnerability.
Finally, the interdependency and the alterability that entail these anthropogenic circumstances,
induce the complexity of the situation, which the humanity should be responsible to govern.
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4. EARTH SYSTEM LAW
4.1. Introduction

The emergence of the earth system concept and the characteristics of the Anthropocene would thus
suggest a change in the manner of governing the human-nature relationship, especially from the
legal and regulatory point of view. A new vision beyond environmental law'® and governance is

highly desirable since long time ago*8

given that it has neither been able to shape a real nor an
equitable answer to the global ecological crisis under the paradigm of sustainable development*®®.
The urgency is even more manifest now in order to stay within the planetary boundaries that frame

the earth system. That is because environmental law is a driven force and cause of its threats®®,

This chapter comprises two parts. First, some factors that led to the ineffectiveness and failure of
environmental law are highlighted by identifying the main hurdles of the traditional approach in
order to answer the associated sub-question. Afterward there is proposal of the new legal approach
named ‘earth system law’. This second section is a reaction to the sub-question about how the law

can deal with the earth system science and the Anthropocene and is presented with three features.

4.2. The failure and ineffectiveness of environmental law to tackle the Anthropocene

Humans design, create and establish a social order through regulatory institutions. Law is used as
a “critical element of the human-political-social system” in order to achieve justice’®” and seek
inclusion, representation, stability or accountability'®. However, is acknowledged that humankind
is the principal determining factor of the global change®®® which is reshaping the conditions of the
earth’ processes. ‘Humans as geological agents’ are part of the system too. This implies that to
keep considering the ‘human-political-social systems’ arising from regulatory institutions such as

the law as something disconnected from the environment and biophysical boundaries is a mistake.

183 This dissertation examines the field of environmental law from a widely general point of view, without focusing
on distinctions between IEL, transnational or global approaches for instance that would exceed the scope of the topic.
However, this chapter is essentially oriented to the IEL most traditional and pragmatic current conception.

184 Speth, J.G. and Haas, P.M.; “Global Environmental Governance”, Island Press, 139 (2006)

18 Vifiuales, J.E., “The Rise and Fall of Sustainable Development”, RECIEL, Volume 22, Issue 1 (2013)

186 Kotzé, L.J.; “Earth system law for the Anthropocene” (2019)

187 Reese, G. and Jacob, L.; “Principles of environmental justice and pro-environmental action: a two-step process
model of moral anger and responsibility to act”, Environmental Science and Policy, volume 51 (2015)

188 Kotzé, L.J. and Kim, R.E.; “Earth System law: The juridical dimensions of earth system governance” (2019)

189 UN A/74/236 Harmony with Nature (2019)
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IEL has failed when trying to tackle environmental challenges brought by the Anthropocene and

190 The “society’ current failure to address

its governance structure is unsuitable for the 21% century
the most profound environmental challenges of our times” because of the struggle to comprehend,
analyze, and respond to the major implications of humanity’s transgression into the new epoch” is
understood as the ‘Anthropocene gap’*®L. There are several reasons and factors that illustrate this
evolution®®? and a detachment between earth system conditions and the old-fashioned traditional
structure of IEL. They are outlined by several authors from different approaches!®® but what is

important to note is that they all share IEL is no longer suitable to ‘navigate the Anthropocene’1%,

Apart from this failure, a preliminary explanation relies on its ineffectiveness. This ineptitude is
drawn from “the impact of an international regime on the problems that it sets out to addresses;
and employing the authority of a regime as a measurement of successful enforcement and

compliance”®, As extensively stated in the introduction environmental law has proved ineffective.

4.2.1. Fragmentation

In relation with the interdependency as a main characteristic of the earth system, environmental
law is a defined by its fragmentation®, trapped in a monodisciplinary scholarship and a segmented
regulatory paradigm. Generally speaking, international law is a highly fragmented field'®” and in
the environmental law domain the fragmentation is particularly accentuated®. It is widely

acknowledged that to tackle and fight against the consequences of environmental detriment and

190 United Nations Environment Programme (UNEP), 21 Issues for the 21st Century: Results of the UNEP Foresight
Process on Emerging Environmental Issues” (2012)

191 Galaz, V., “Global Environmental Governance, Technology and Politics: The Anthropocene Gap”, Edward Elgar
192 Yang, T.; Percival, R. V.; “The emergence of global environmental law”, Ecology Law Quarterly, 36(3) (2009)
193 For instance, Boyd, W.; “Climate change, fragmentation, and the challenges of global environmental law: elements
of a post-Copenhagen assemblage” (2010)

19 Biermann, F.; “Navigating the Anthropocene: Improving Earth System Governance”, 335 Science 1306 (2012) and
Kotzé, L.J. and Kim, R.E.; “Earth system law: the juridical dimensions of earth system governance”, Earth System
Governance 1 (2019)

195 Zovko, L; “International law-making for the environment: a question of effectiveness” University of Joensuu (2005)
196 Zelli, F. and van Asselt, H.; “The institutional fragmentation of global environmental governance: Causes,
consequences, and responses”, Global Environmental Politics, 13(3), pp. 1-13 (2013)

197 UNGA A/CN.4/L.682 “Fragmentation of International Law: Difficulties arising from the diversification and
expansion of International Law. Report of the Study Group of the International Law Commission” (April 2006)
1%The most acute manifestation about the problems of relationships between treaties that belong to different regimes
has concerned relations between instruments forming part of trade and environmental regimes, in Ibid, 273.

31


https://wedocs.unep.org/handle/20.500.11822/8056
https://wedocs.unep.org/handle/20.500.11822/8056
https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=1086&context=jil
https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=1086&context=jil
https://www.peacepalacelibrary.nl/ebooks/files/C08-0030-Zovko-International.pdf
http://lup.lub.lu.se/search/ws/files/36041861/glep_a_00180.pdf
http://lup.lub.lu.se/search/ws/files/36041861/glep_a_00180.pdf
http://legal.un.org/ilc/documentation/english/a_cn4_l682.pdf
http://legal.un.org/ilc/documentation/english/a_cn4_l682.pdf

change key actions include strategies that are regulated particularly in a sector-specific manner®®,

coming from different grounds while affecting diverse fields, without a hierarchical superior norm.

On the one hand this segregation and disintegration is being seen as positive — or at least, not
entirely negative for the purposes of environmental law?® - while on the other hand, it could be
considered as an ineffective characteristic for its compliance?®t. What is clear is that because of
this fragmentation, environmental law does not insinuate an interdependency of the system’
elements so it does not create a coherent, holistic and synergistic?®? framework. The system of
MEA:s is still “not sufficiently more than the sum of its norms and institutions°®, Furthermore it
does not follow “an all-encompassing, integrated and reflexive systems approach”?%, since it

keeps “bounded to defined places, spaces, habitats and ecosystems, species and objects”2%,

It is identified that environmental governance and its skeleton also suffers from this fragmentation,
given the lack of an overarching institution?®®, Thus, while “many human activities are somehow
within the province of an international organization” the environment protection is the exception.
That “absence of broad political agreement on whether and how to protect the environment, and,
above all, who gets to pay the bill (...) suggests that environmental protection has not been a huge
priority”?’. In the same sense, “a lack of political will to really do something about global

environmental problems”2® is recognized as the main reason for the ineffectiveness of IEL.

199 “Key actions include reducing land degradation, biodiversity loss, and air, land and water pollution; improving
water and resource management; climate change mitigation and adaptation; resource efficiency; addressing
decarbonization, decoupling and detoxification; and the prevention and management of risk and disasters. Those all
require more ambitious and effective policies” in UNEP; GEO-6: Summary for Policymakers. Nairobi (2019).

200 For instance, van Asselt. H.; “Dealing with the Fragmentation of Global Climate Governance. Legal and Political
Approaches in Interplay Management”, Global Governance Working Paper No 30 (2007) and Biniaz, S.; “The UNGA
Resolution on a ‘GPE’: A chance to put the horse before the cart” RECIEL (2019) or Kotzé, L.J and French, D.; “A
critique of the GPE: a stillborn initiative or the foundation for Lex Anthropocenae?” in Intern. Environ. Agreem. (2018)
201 Kerbrat, Y.; “Effective Implementation of Environmental Law”, Chapter 16 in Aguila, Y. and Vifiuales, J.E.; “A
Global Pact for the Environment: Legal foundations”, Cambridge: C-EENRG Report 2019-1 (2019)

22 UN Doc A/73/419. Report “Gaps in IEL and Environment-related Instruments: Towards a GPE”

203 Johannsdéttir, A., Cresswell 1., and Bridgewater, P.: “The Current Framework for International Governance of
Biodiversity: Is It Doing More Harm Than Good?”, RECIEL, 19, 2, pp. 139-49 (2010)

204 Kim, R.E. and Bosselmann, K.; “IEL in the Anthropocene: towards a purposive system of MEAs”, TEL (2013)
205 Stephens, T., “Reimagining international environmental law in the Anthropocene”, in Kotzé, L. (Ed.),
“Environmental Law and Governance for the Anthropocene” Hart, Oxford, pp. 31-54 (2017)
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4.2.2. Stagnation

In comparison with the alterability and the volatility of the earth system science and the
Anthropocene conditions, environmental law is considered an “incremental and piecemeal” field.
Overall international law is stagnating®® and it does not pursue radical change. Environmental law
particularly is “trapped within conventional top-down non-systems oriented interstate-law” and
based on state sovereignty?'®, Moreover, it has a reactive character because it operates after the
issue 21! instead of anticipating earth system disruptions. It is not proactive, reflexive and
preventive. The precautionary principle, a sign of this anticipatory character, has many drawbacks
in its practical application?'? despite the importance of an ex ante evaluation of the legislation
through impact assessments?*3. While it is well-known that it needs “to achieve deep structural
reforms™?, the “characteristics of ecological crises tend to overwhelm our institutional responses
to these”?!®, Additionally, environmental law has insufficient capacity of adaptation to deal with
the earth system uncertainty and intricacy. The conventional assumptions about the steady state
and stability?'®, harmony and continuity of our period of time are no longer valid. Therefore this
traditional legal outlook is “unable to fully respond to a non-linear Earth system characterized by

unpredictable, potentially catastrophic shifts at multiple scales”?’.

4.2.3. State-centrism and anthropocentrism

The sum of the institutional fragmentation and the lawmaking stagnation trigger the inability to

tackle the Anthropocene’s challenges and the complexity of the whole situation. Factors related to

209 Pauwelyn, J., Wessel, R.A. and Wouters, J.; “When structures become shackles: stagnation and dynamics in
international lawmaking”, European Journal of International Law, Volume 25, 3, (2014)
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in Environmental Law” Edward Elgar (2017)
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Leiden-Boston: Martinus Nijhoff Publishers (2009)
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215 Kotze, L.J.; “Rethinking global Environmental Law and Governance in the Anthropocene”, Journal of Energy and
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the state-centrism and anthropocentrism?'8 are largely responsible for it. Firstly, nation-states keep

being the preliminary political actors in the international arena?*®

and that is why environmental
law considers the state “as the central source of its legitimacy and authority”. Nonetheless, non-
state entities and civil society such as NGOs and companies have started to play a —residual- role®%,

mostly after the unfortunate Copenhagen climate conference??!

. Although states still “construct
international regimes on the basis of their interests”??2, the strict dichotomy between public/private

and state/non-state in global contexts that masked the plurality of actors and practices is weakening.

On the other hand, the anthropocentrism can be seen is two ways: first in the sense of the ‘death
of nature’ where humankind has exerted its influence all over the world and untouched or pristine
areas are barely non-existent??; as well as in the strict view of focusing on persons as contrary to

any other living resources and a respect for ecological limits.

Furthermore, the emphasis on human values and wellbeing leads to the pursuit of short-term
socioeconomic and political benefits through the concept of ‘sustainable development’. The
traditional governance and policy approach is based on this concept??*, which includes the pillars
of economic, social development and environmental protection, at local, national, regional and
global levels. Nevertheless the paradigm is governed by a “green-washed neoliberal anthropogenic
ethic”??® within a growth-oriented political economy and the nation-state autonomy. In other words,
the ‘sustainable development’ concept underlines the greatest fallacy of the contemporary

environmental law and governance perspective given “its disingenuousness and its complacent
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promise of sufficient resources in a time of global ecological crisis and resource scarcity, which it

promotes through deep socially entrenched rhetoric and (corporate and state) practices”?2°.

“Given the general bias towards tangible economic benefits over the intangible environmental
concerns in today's neoliberal economies, striking a tenuous balance between the three pillars of
sustainable development has not been successful in most cases; rather, sustainable development
has been driven by general imperatives of growth or progress??””’. Consequently, Bosselmann calls

for the recognition of the sustainability??®

as a fundamental principle to guide the entire legal
system informing other fundamental norms and concepts. He does so with the ecological reality
as central element grounded in value-based norms like ecological justice, human rights and
citizenship. This novel approach of global sustainability law and governance for ecological
integrity is based on the acknowledgement that humans are an integral part of the earth’s

community where ecological boundaries are to be respected at a planetary scale.

In general, the focus of environmental law remains decidedly narrow and sectoral and it has not
“fully embraced an earth system perspective”??°. However, there is some hope. While the earth
system reveals features of a complex adaptive system?3°, IEL as a set of treaties and institutions is
complex, adaptive and is a system too. It has a deep underlying coherence and a structure where
processes and relationships between institutions can create an interdependent network.
Consequently, environmental law is a legal system that can be self-organized but its overall
performance may be reviewed with major institutional reforms towards a single, legally binding,
superior norm or goal®3, While it is true that self-regulatory systems require a lot of law and rules,
as well as resilient institutions, “the legal approaches through which Earth can be protected are

multiplied as well, with much greater chances of success”?%,
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4.3. A new approach: features of earth system law

Law is a crucial a forceful instrument that surely may be effective “at keeping humanity away from
critical planetary boundaries”?33, While it is clear that IEL must be “oriented by and based on an
Earth system approach”34, what is not well-defined is the legal paradigm and mechanisms to do
so. Many authors look for alternatives, innovative configurations and unconventional paradigms?®
wondering about questions like: “What planetary stewardship strategies are required to maintain
the earth system in a manageable stabilized earth state?2% Although it has not been answered yet,

it may be possible to build a novel legal paradigm grounded on certain traits of the earth system.

‘Earth system law’ is a new overarching legal phenomenon that focus on juridical dimensions of
the Earth System Governance and seeks to comprehensively respond to the regulatory challenges
presented by a changing earth system in the Anthropocene?’. It is “intended to reflect legal
dimensions of large-scale transformations, by searching for fresh, radical and innovative legal
approaches for enabling and governing planetary transformations?®. Notwithstanding, there is
not yet a definitive framework for earth system law. The purpose here is to merely highlight
features that the earth system-related body of law would desirable possess by taking into account

the characteristics of the earth system outlined above.

Given the characteristics derived from the Anthropocene — interdependency, alterability and
complexity -, merged with the earth system-related regulatory implications described by Kotzé?*
and the four core principles to earth system governance delineated by Biermann?°, bearing in mind

reasons why IEL is ineffective — fragmentation, stagnation, state-centrism and anthropocentrism-;
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three main features are pointed out which earth system law should embrace in order to successfully
deal with Anthropocene environmental challenges. These will have to be included somehow into

any instrument in order to check whether it is grounded and based on the earth system law.

4.3.1. Inclusiveness

First of all, in relation with the interdependency, a legal regulation should reflect its immeasurable
connections through multilevel governance in order to reduce system stress, its risks, and
vulnerabilities. A holistic analytic perspective would regress the dysfunctions of fragmentation?*.
Additionally, this all-encompassing point of view should trigger the transformation of economic
activity in a sense of de-growth?*? and generate stronger interaction to avoid ‘problem shifting’?*,
As Biermann asserts “earth system requires integrated modes of polycentric, reflexive and multi-
scalar global law and governance alongside a systems approach”?*, Therefore, it needs a superior

norm to drive the approach or a common purpose for guiding the whole scheme as in a hierarchy.

4.3.2. Adaptability

Secondly, the alterability and rapid change of the earth system requires a normative framework
able to adjust to all kind of situations, flexible, dynamic and resilient?*>. The feature is related to
the precepts and conceptions of the law as well as its institutional structure. It implies resilience as
the ability of a system to absorb changes yet still persist and providing a function, structure and
identity in a dynamic way?*. In that respect, it may seem difficult to reconcile the desired
economic growth with the limits of natural resources as well as to modify governance institutions
into social-ecological terms breaking the traditional statist configuration?’. However law is
already “a complex adaptive system that evolves with other systems”, thus “a systems-based

assessment methodology” can enhance human-Earth relationship?48.
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An example of this concept is strongly related to the adaptation policies and regulations to climate

change?®® 250

. Adaptation offers a lot of opportunities=” and earth system law should entail protocols
or guidelines allowing an adjustment to the Anthropocene when dealing with global change. For
instance, this is essential regarding protected areas which lack special explicit provisions on

climate change®?.

Additionally, technology matters towards the ‘environmental enhancement’?*2, It distributes risks
and costs across time, space and social groups in ways that are difficult to predict but also these
‘quick-fixes’ or technological solutions are used to solve complex social-ecological problems?®®,

The regulation of issues related with technology such as climate geoengineering is important?4,

On the other hand, linked with the earth system law and governance ability to adapt®®, to include
all elements and processes, one should point out the traits of certainty and coherence of the scheme.
A translation of the planetary boundaries science in legal orientations and socio-economic
indicators may work for the purpose of offering a firm and stringent framework?*®. Some attempts
in order to build a legal framework based on planetary boundaries®’ are made. Moreover, it is
important to note that “while legal certainty is an important virtue of law, it does not as such
necessarily prevent adequate flexibility in administrative decision-making concerning health, the
environment or the use of natural resources”?®®, Therefore this kind of stability and safety on the

new legal paradigm is fundamental to contest the unpredictability and volatility of earth system.

249 Ruhl, J.B.; “General design principles for resilience and adaptive capacity in legal systems — with applications to
climate change adaptation”, North Carolina Law Review, 89, 5 (2011)

250 \erschuuren, J., “Adaptation to Climate Change: Opportunities and Barriers”, Proceedings of the International
Colloquium on Global Warming, Rio de Janeiro (2007)

%1 Cliquet, A. “International and European Law on Protected Areas and Climate Change: Need for Adaptation or
Implementation?”” Environmental Management 54, 720-731 (2014)

252 Somsen, H.; “From Improvement Towards Enhancement: a regenesis of environmental law at the dawn of the
Anthropocene” (2015)

23 Galaz, V., “Global Environmental Governance, Technology and Politics: The Anthropocene Gap” (2014)

254 Scott, K. “IL in the Anthropocene: Responding to the Geoengineering Challenge”, Mi.JIL 34(2) (2013)

25 Reischl, G.; “Designing institutions for governing planetary boundaries — Lessons from global forest governance”,
Ecological Economics, Volume 81, pp. 33-40 (2012)

256 Dao, H., Peduzzi, P., Friot, D.; “National environmental limits and footprints based on the Planetary Boundaries
framework: the case of Switzerland”, Global Environmental Change, Volume 52 (September 2018)

27 Fernandez, E. and Malwé, C.; “The emergence of the ‘planetary boundaries’ concept in IEL: A proposal for a
framework convention” in RECIEL 28, pp. 48-56 (2019)

258 Ebbesson, J.; “The rule of law in governance of complex socio-ecological changes”, Global Env. Change, 30 (2010)

38


https://pdfs.semanticscholar.org/ee2b/e770f878b54d848317136f5aa1970c450e7b.pdf
https://pdfs.semanticscholar.org/ee2b/e770f878b54d848317136f5aa1970c450e7b.pdf
http://dx.doi.org/10.2139/ssrn.1291183
http://www.doi.org/10.1007/s00267-013-0228-0
http://www.doi.org/10.1007/s00267-013-0228-0
https://dx.doi.org/10.2139/ssrn.2705450
https://dx.doi.org/10.2139/ssrn.2705450
https://repository.law.umich.edu/mjil/vol34/iss2/2/
https://doi.org/10.1016/j.ecolecon.2012.03.001
https://doi.org/10.1016/j.gloenvcha.2018.06.005
https://doi.org/10.1016/j.gloenvcha.2018.06.005
https://doi.org/10.1111/reel.12256
https://doi.org/10.1111/reel.12256
https://doi.org/10.1016/j.gloenvcha.2009.10.009

4.3.3. Ambition

On the third place, a regulatory approach needs to deal with the complexity of the earth system.
As the name itself imply, this feature should not have limitations. This ambition is related to the
“unmentionable gaps” of IEL?® or perspectives that have been largely denied or not incorporated
to the traditional approach of IEL. For instance it is reflected on the challenging idea of granting

260

rights to nature and non-human beings<®”. Nevertheless, even that far-reaching hint is an

“insufficient response to the current environmental emergency”2%!, because of its urgency.

In sum, the examination of earth system models needs to reconnect with the humanity and to do
so they must embrace “a representation of socially differentiated agency, social-economic
networks and complex co-evolutionary dynamics”2%2. In this sense, some point out the Paris
Agreement and the Sustainable Development Goals (SDGs) as examples of this ambition.
However, from the earth system law’ point of view these instruments would not meet the features
described above. Both tools “will fail to keep human endeavor within ecological limits necessary
for the human prospect in the long term”. That is because “law system is constrained to serve
insistence on growth”2%® and they are not “framed by key insights such as a social-ecological
systems approach, do not acknowledge trade-offs between goal ambition and feasibility and they
implementation is not guided by transformational change”?®*. Neither of the recent developments
of IEL detach from the main weaknesses of the domain, mainly because of their human-centrism?%®
and their tendency to encourage development that is more probably to decrease the capability of

the Earth’s life systems in order to maintain human and other life?®,
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4.4. Conclusion

Environmental law was designed as a human institution to ensure the nature protection. However
it has neither solve the challenges for which it was initially configured nor is known for its effective
enforcement and compliance. Furthermore, some principal flaws and reasons for which IEL is
perceived as a failure are identified. These comprise its fragmentation because of a sectoral
regulatory approach, its stagnation given the inability to attain profound operational restructurings
and adapt to changes as well as its focus on the state actors and in human beings. The last is
especially criticized as a result of the concept of sustainable development and its implications

about socio-economic growth in detriment of the natural resources.

This ‘Anthropocene gap’ has to be solved with an innovative legal paradigm. Therefore, earth
system-related body of law is suggested as a juridical response and a more appropriate paradigm
by underlying some features that a legal instrument would be desirable to contain. The first feature
is the inclusiveness in the sense of encircling each and every element that builds the earth as a
system, through a polycentric and all-encompassing perspective dominated by a superior norm.
Moreover, it should reflect the social and normative institutions’ adaptability or the ability to
evolve and acclimatize resiliently when there is a change of considerable entity. Finally, in order
to overcome and not to fall back on the business-as-usual regulatory approach known as IEL whose
failures have been delineated earth system law should be ambitious. That is possible if earth system
law includes new perspectives, the participation of non-state actors as well as a care for natural

elements.
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5. ARELATIONSHIP BETWEEN THE GPE AND EARTH SYSTEM LAW
5.1. Introduction

The GPE is purported to be an overarching framework for environmental law by encompassing its
principles and proclaiming the right to a healthy environment, either as hard or soft law
instrument?®’. However, the anthropogenic conditions that reshape biophysical processes of the
earth system claims a different regulatory and institutional paradigm where a standstill perspective

of environmental law may not be enough to confront the degradation and human damages to nature.

Given the need for a more prominent role for law, its inability to respond to the Anthropocene as
well as the disconnection between law and earth system science, a new conceptual framework so-
called earth system law arises at a planetary level. In order to examine whether the GPE include
the features and elements of earth system law, the assessment is based following its denomination
or title. Therefore, a relationship between the characteristics of the Anthropocene and earth system

science, the factors that make IEL ineffective and the features of earth system law is established.

5.2. Analysis
5.2.1. “Global” — Interdependency: inclusiveness against the fragmentation

Taking into account a geographical or jurisdictional scope of the law, international law has evolved
to a global or transnational standpoint. Global law is “the management of the systematization of a
loosely intertwined universe of autonomous frameworks operating dynamically across borders
grounded in functional differentiation among governance communities2%. Despite of that, global
environmental law has been largely criticized by its gaps, its fragmented character and the sectoral
methodology that provokes the ‘problem shifting’?%°. Even though at a macro-level environmental
law still has an underlying structure through a logical organization with the maze of MEASs, without

a supreme goal it its “dysfunctional at the expense of ecological integrity”?’®. Consequently, a
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common legally binding purpose for the whole field will ensure coherence across earth’s

subsystems such as the protection of the integrity of earth’s life-support systems?"*.

To re-conceptualize IEL and governance, since an international environmental constitution?’? does
not exist, interest on ‘constitutionalism’ emerged. It “examines the development, implementation
and effectiveness of incorporating environmental rights, procedures, and policies into constitutions
around the globe”273, Similarly to what happened after the Second World War?’# the circumstances
of the Anthropocene incite to consider the GPE as a ‘momentum’ to potentially become in a global
environmental constitution. A “constitutionalized form of IEL” prioritizing earth system integrity
and care, maybe through ‘ecological integrity’, could respond better to these challenges®’®. This
call comes from a need to agree on an environmental grundnorm or common goal. As VVerschuuren
shows “I envision an imaginary state in which environmental care is one of its foundations, without

a loss of democratic and constitutional guarantees: the environmental constitutional democracy’”?’®.

Very few higher-order IEL constitutional norms are identified?’”. The no-harm principle is the
only generally accepted norm of customary international law but it is absent in the literacy of the
GPE draft. The precautionary, polluter-pays and the principle of sustainable development are
reflected on it thus they could enhance the normative force of the environmental law principles.
Nonetheless, “the Anthropocene and its associated imagery of planetary boundaries require far

more drastic universal non-derogable norms”, regardless of whether States have agreed on these.

Due to the failure of global environmental governance in leading for climate action, reorganization
of the chaos from the multiplicity of different and often contradictory norms is necessary. Contrary,
others assert that the GPE links with national constitutions indeed and it “emerges as a conclusive
element of a worldwide constitutional evolution” by strengthening and guaranteeing the status of
principles in domestic law as well as facilitating its global implementation through enforceable

obligations — noting that it would not be possible if the GPE is “merely reduced to soft law”?8,

271 Kim, R.E; “Unravelling the Maze of MEAs: Macroscopic Analysis of IEL and Governance for the Anthropocene”
272 Bodansky, D.; “Is There an Intern. Environmental Constitution?” Indiana Journ. Global Legal Studies, 16, 2, (2009)
23 UNEP; “New frontiers in environmental constitutionalism” (2017)

274 Kotzé, L.J.; p. 209 “Global Environmental Constitutionalism in the Anthropocene”, Bloomsbury (2016)

215 Kotzé, L.J.; “A Global Environmental Constitution for the Anthropocene?” in Transnational Environ, Law (2019)
278 Verschuuren, J.; “The constitutional right to environmental protection” (1994) and Thesis dissertation (1993)

277 Kotzé, L.J and Muzangaza, W.; “Constitutional international environmental law for the Anthropocene?” RECIEL
278 Almirante, D.; “The Global Pact for the environment: a general instrument to face climate change”, (2019)
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5.2.2. “Pact”— Alterability: adaptability against the stagnation

Humans will be able to respond to the Anthropocene “only if we adapt to the significant changes
in oceans, climate, biodiversity, and other critical functions upon which society depends”. Still,
humankind response “will ineluctably lead to greater government involvement in a wide range of
human activities and the constant updating of laws and regulations to respond to challenges”. Legal

doctrinal changes are relevant, but eventually that response “will ultimately be a political one’”?"°.

That could be the reason why the GPE is “committed to the SDGs” in its preamble. These are
policy objectives but “within them they contain measures that can be promoted by the adoption of
laws and regulations”. The SDGs may further develop the law itself through a promotion of support

between regimes and closing its gaps creating a coherent framework 2,

The implementation of the SDGs is deeply embedded on governance institutions. It is believed
that “the endorsement of a Global Pact will set the stage for making agreement on giving priority
to the 2030 Agenda”?®!. But nothing beyond reality: if the pact is not binding and it cannot be
enforced through adjudication, the ‘defragging’ of the institutional system seems difficult?®2,

In relation with fundamental human environmental rights some say the GPE “offers a framework
for that generation of rights”, while at the same time it incorporates the environment to the previous
conventions as a third pillar of the sustainable development. In theory, that will “give more

9% e

consistency to the SDGs”, “making it more robust and coherent in order to guide public policies”?®,

However, because of the alterability of the Anthropocene, they need to go “beyond the traditional
approach to development that assumes stability and linear changes in social, ecological, and
economic systems” 234 and be flexible and resilient. Earth system integrity demands more radical
change than the SDGs. The GPE should accommodate to it by changing socio-political structures

instead of remaining reluctant in the creation of global environmental authority for instance?®.

27 Biber, E.; “Law in the Anthropocene Epoch”, Georgetown Law Journal, vol. 106, 1 (2017)

280 French, D. and Kotze, L.J.; “The Sustainable Development Goals: An existential critique”, Elgar Publishing (2018)
281 Robinson, N.A..; “Essential Principles of International Law, the Pact and the UN 2030 Agenda”, ICEL (2018)

282 Young, M.; “Global Pact for the Environment: defragging international law?, EJIL Talk (2018)

283 parejo, T; “The GPE: A Framework for Consistent Realization of the SDGs”, Environ, Policy and Law, 48, 5 (2018)
284 Norstrom, A. V., et al.; “Three necessary conditions for establishing effective SDGs in the Anthropocene”. Ecology
and Society 19(3):8 (2014)
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5.2.3. “For the environment” — Complexity: ambition against state and
anthropocentrism
Even though the environment represents the regulatory object of law, IEL is characterized by being
centered on the human aspects. Moreover, as a sociopolitical construction of humans, IEL also is
focused in the nation-states so its development depends on the authorities’ will.

In order to deliver an ambitious outcome, a “global interdisciplinary discussion on universal
principles” thorough a process open to governments and a whole range of international actors is
required. It should involve scientific communities, engage NGOs, bind multinational corporations
and enable access of developing countries to the negotiations. Without non-state entities and
stakeholders groups’ commitment, there is no room for the GPE to become an ambitious
instrument?®. It is true that its creation process by a civil organization and legal independent
experts is a novelty. Nonetheless, its final approval as a declaration or MEAs, as well as its

enforcement and compliance will depend upon states because of the structure of the world order.

Additionally, both elements, i.e. the state-centrism and anthropocentrism, are the cause that the
whole IEL and governance’ configuration is guided by the notion of sustainable development?®’.
Whereas the GPE “provides an excellent template for sustainable development238, the truth is that
“ambitious environmental norms are seen to restrict the short term-focused, neoliberal, capitalist,

growth-without-limits agenda”?°.

Consequently, it is important to note that the “GPE should recognize the ‘general obligation’ and
responsibility of all states to preserve, protect and perpetuate the ecological balance that is
necessary to support and sustain life on this planet”. In order to do this, that collective and essential
interest “must become fully explicit in the drafting and acceptance of the GPE”?%. The GPE does
mention of a care for the ecosystems in its preamble and articles 2, 12, 13, 16 and 18 but it is not

operationalized and its ‘integrity’ remains an empty concept.

286 Barchiche, D. et al.; “What to expect from a Global Pact for the Environment?”” IDDRI, Issue Brief N°01/19 (2019)
287 Verschuuren, J. “The growing significance of the principle of sustainable development as a legal norm” in Fisher,
D.; “Research Handbook on fundamental Concepts of Environmental Law”, Edward Elgar (2016)

288 Kenig-Witkowska M; “The draft Global Pact for the Environment”, ClientEarth Foundation, Warsaw (2018)

289 Kotzé, L.J; “lEL’s Lack of Normative Ambition: an Opportunity for the GPE?” JEE&PL, 16, 3, pp. 213-236 (2019)
290 Boudreau, T.; “Promoting the rule of law in the global environment: a legal precis for the March Nairobi
Conference, GPE” (2019)
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Furthermore, a debate beyond traditional notions which the GPE does not indicates, would
enshrine novel principles, rights and doctrinal developments such as the grating rights to nature,
recognizing rights of environmentally displaced persons and indigenous peoples, a reference to
planetary boundaries as a scientific limitation for human action?, an international liability

arrangement for environmental damage or the ecosystem integrity viewpoint.
5.3. Conclusion

While the detrimental impact of human activities on the earth system is widely acknowledged and
action toward a materialization of the earth system law approach is encouraged, in general the
current draft of the GPE “does not constitute a firm foundation for inaugurating or embedding the

type of paradigm-shifting global juridical regime that we critically need in the Anthropocene”?%?,

First of all, that is because the ‘Global’ word of the GPE title does not comprise the foundations
of a global environmental constitutionalism headed by a supreme norm respectful with the systems
of the earth. While the ‘Pact’ may declare a human right to an ecologically sound environment, it
will still show the vulnerabilities and the injustice that socio-economic institutional structures
entail. Although it may help to ensure the SDGs, it does not represent the type of structural changes
necessary since the human component is predominant in the concept of sustainable development
that leads all the governance institutions. If humankind can genetically modify crops, reintroduce
extinct species or alter climate, a revision of the regulatory system is possible too.

To sum up, whereas the GPE is ‘For the environment’ the truth is that “is devoid of an ecocentric
ethic of socio-ecological care, and insufficiently focused on maintaining Earth system integrity. It
therefore does not represent anything dramatically different from that which already exists, and its

potential as a global environmental constitution for the Anthropocene is decidedly muted”?%3

21 Steffen, W., Smith, M.S.; “Planetary boundaries, equity and global sustainability: why wealthy countries could
benefit from more equity”, Volume 5 (2013)

292 Kotzé, L.J. and Kim, R.E.; “Earth system law: the juridical dimensions of earth system governance”, Earth System
Governance 1 (2019) and French, D., and Kotzé, L.J.; “Towards a Global Pact for the Environment’: International
Environmental Law's Factual, Technical and (Unmentionable) normative Gaps”, RECIEL, pp. 1-8 (2019)

2% Kotzé, L.; “A Global Environmental Constitution for the Anthropocene?”, Transnational Environmental Law (2018)
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6. CONCLUSION

Is the ‘Global Pact for the Environment’ suitable to ‘navigate in the Anthropocene’?

The main research question of this thesis was whether the Global Pact for the Environment (GPE)
is an appropriate legal instrument towards enhancing environmental law when addressing
anthropogenic challenges that arise from the earth system science. The process, objectives and
main principles of the GPE are explained in the first relevant chapter. After examining the
characteristics of the Anthropocene alongside the features of the consideration of the earth as a
system, desirable elements for a comprehensive legal and institutional paradigm are outlined.
Finally, a brief comparison between the elements of earth system law and the GPE responds to the
research question. Notwithstanding, it should be noted that the topic is too broad and dense thus
there are some deficiencies of environmental law as well as aspects of the earth system science or

the GPE which have not been extensively addressed in this dissertation.

The GPE is a feasible, powerful and significant initiative that may address some flaws in the
current paradigm of environmental law. Its consideration as a compilation of international
environmental law (IEL) principles, even in the case when its binding potential is minimized to a
declaration, may perhaps evolve into a relevant document such as the Stockholm and Rio
Declarations or in a third convention of human rights. Furthermore, most of the GPE’s principles
are already widely accepted and recognized by the international community hence there is a great
deal of political engagement to the GPE.

On the other hand, the impacts of human action and our socio-economic institutions seriously
jeopardize the ‘planetary boundaries’ of the natural state of the world. This is intensified by the
characteristics derived from the functioning of the earth as a system in the Anthropocene, which
are interdependency, alterability and complexity. Environmental law and governance institutions
are designed to face environmental degradation. However, the foundations of IEL entail some

deficiencies such as fragmentation, stagnation, state-centrism and anthropocentrism.
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The characteristics of the earth system and the Anthropocene, alongside the deficiencies of
environmental law call for a revision of the structure of IEL. ‘Earth system law’ could be a new
foundation for IEL. It is a regulatory approach that tries to overcome the deficiencies related to the
current IEL paradigm. Therefore, earth system law is based on the features of inclusiveness,

adaptability and ambition, which are proved to be successful to face anthropogenic challenges.

Unfortunately, the GPE does not include any of the features of earth system law. It does include
features such as its drafting by non-state actors, the inclusion of the right to an ecologically sound
environment as a core element, the materialization of the principles of non-regression and
resilience alongside its modest aim to respect the “integrity of the earth ecosystem”. Even though
the GPE may merely work out as a framework for the IEL principles, in general, its structure is

not detached from the business-as-usual approach of environmental law.

That is a consequence of its lack of environmental constitutional elements such as a real all-
encompassing primary goal or a superior norm. Furthermore, the inability to propose institutional
reforms regarding the operationalization of resilient Sustainable Development Goals (SDGs)
towards the integrity of the earth systems is another flaw. Lastly, a solid focus on nature, on the
earth systems or in the ‘planetary boundaries’, instead of in human beings and its socio-economic
development, is absent too.

The good thing is that the GPE is still a draft thus another configuration suitable to ‘navigate the
Anthropocene’ is still conceivable. Although it seems that this thesis’s earth system view may be
difficult put into practice and it surely looks more like a kind of utopia, one should remind

Hippocrates’ saying that “drastic times call for drastic measures”.
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