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Abstract:

The rule of law is a widely-debated concept that has captivated not only legal philosophers but whole
societies. The rule of law is embedded in most western democratic systems and in the European Union. The
rule of law is even a founding value of the Union and as such it enjoys certain legal protection within Union
law. Currently the debate is growing in how far the Union should insist on these values being upheld and
take action to protect them against possible violations in the member states. Problems with the rule of law
and other basic Union values have emerged in member states, most notably in Hungary since 2010 and in
Poland since 2015. The elected governments in these countries dismantled rule of law regimes in order to
solidify their power. This paper contemplates the Unions competences to react to such value violations.
The Unions mandate is analysed, including an evaluation of the concrete mechanisms available to the
Union. The Union actions taken so far in the example cases of Hungary and Poland serve to provide a
better understanding of the political reality of the Union.

l. Introduction

The rule of law is arguably one of the most universally known and discussed concepts. The idea
of the rule of law is cherished by a wide variety of groups: “Christians, Buddhists and Muslims;
libertarians, liberals and Confucian communitarians; democrats, soft authoritarians, even socialists
and neo-Marxists.”? It has fascinated humans for centuries, books on the matter could fill libraries.
It is an ideal bridging time and cultural differences. The basic idea behind the concept is that
society should be ruled by law rather than man.? In Europe the rule of law has a very long tradition;
from classical Greek times, through the Romans and the middle ages up to the current century.?

The European Union is an international organization which was established as an economic
community between states. Nonetheless the goals of the Union were always value driven as well;
a main goal being to ensure peace and security. Throughout time the European Union has become
an increasingly value oriented Union. In 1993 the Copenhagen criteria were adopted, defining
basic criteria an acceding country needs to fulfill.* The rule of law is one of these criteria® as well
as a core principle of the European Union.® The rule of law is listed as one of the founding values
in Article 2 TEU.” Thus, even within the European Union the rule of law has an established basis.

Current events challenge both the Union and the rule of law. Since 2010 the Hungarian government
has fundamentally revised the constitutional and political order in Hungary by: unwinding checks
and balances, inhibiting the independence of the judiciary, installing an illiberal constitutional
order, disrespecting human rights, largely controlling the press and heavily impairing the rule of

! Randall Peerenboom. ‘Human Rights and Rule of Law: What's the Relationship.” (2005) 36 Geo. J. Int'l L, 3f.

2 Brian Tamanaha. On the rule of law. History, politics, theory (Cambridge University Press 2004) 122.

3 Randall Peerenboom (n 1) 1f.

4 See: ‘European Council in Copenhagen 21-22 June 1993 (1993) Conclusion of the presidency, SN 180/1/93 REV
1.

5 lhid.

6 See, Treaty on European Union (Consolidated Version), Treaty of Maastricht, 7 February 1992, Official Journal of
the European Communities C 325/5; (24 December 2002), Art 2.

7 1bid.



law.® In Poland the Law & Justice Party (PiS) gained power in 2015 and quickly raised wide
concerns through their attack towards both the independence of the constitutional court and
media.® In both countries the power of the constitutional court/tribunal is infringed and the rule of
law is genuinely threatened. The present issues in Hungary and Poland are not only problems for
the states themselves but for the Union as a whole.

The research question of this paper will thus be: What actions can the European Union take when
addressing member states that fail to abide by the rule of law? This will be analysed along the
following sub-questions:

1. What is the rule of law?

What competences does the European Union hold in rule of law matters?

Which actions by the Polish and Hungarian governments are impeding a rule of law regime?
What actions has the European Union taken to address value related issues in the past?
Which alternative or additional actions could the European Union take in the future?
Which problems arise when the European Union addresses rule of law issues?

© gk~ wD

In order to clarify the questions, the concept of the rule of law and its components will be examined.
The competences of the Europe Union in the area of the rule of law will then be expounded upon
to better comprehend the issues. To deepen the understanding of the current issues the rule of law
situation in Hungary and Poland will be examined. The reaction of the Union to value violations
in the past will be compared in order to grasp which actions the Union is willing to take. Alternative
measures suggested by scholars will be analyzed to contemplate the most promising solutions.
Subsequently a discussion of the best current and long-term approaches is given. Due to the
multilayered matter and material, the analysis will contain philosophical, legal, normative and
political angles.

This paper addresses one of the most significant contemporary challenges the Union has to face.
This moral crisis of the Union has received far less attention then the euro crisis,® although it is
damaging the moral and political core of the European Union’s ambitions.** Whereas the Euro
crisis was mostly caused through a policy failure, the value crisis shows a deep division on

8 Bojan Bugaric, ‘Protecting democracy inside the EU- On Article 7 TEU and the Hungarian Turn to
Authoritarianism’ in Carlos Closa and Dimitry Kochenov (eds) Reinforcing Rule of Law Oversight in the European
Union (Cambridge University Press 2016) 82.

° Daniel R. Kelemen. ‘Europe’s Other Democratic Deficit: National Authoritarianism in Europe’s Democratic
Union.” (2017), 52 (2) Government and Opposition, 220.

10 Kim Lane Scheppele. ‘Enforcing the Basic Principles of EU Law through Systematic Infringement Actions.” in
Carlos Closa and Dimitry Kochenov (eds) Reinforcing Rule of Law Oversight in the European Union (Cambridge
University Press 2016) 105.

11 Jan Werner Miiller. ‘Protecting the Rule of Law (and Democracy) in the EU, The Idea of a Copenhagen
Commission.” in Carlos Closa and Dimitry Kochenov (eds) Reinforcing Rule of Law Oversight in the European
Union (Cambridge University Press 2016) 207.



normative European values which were assumed to be shared.'? This challenge endangers the
Union’s fundament and jeopardizes the cooperation among members.

If such actions continue and more member states start acting in a similar manner, trust will vanish
and cooperation as currently organized in the Union will become inaccessible. The rule of law is
essential for the functioning of the Union’s legal order which is based on mutual legal
interdependence. ™ Law is the main means of communication and cooperation in the Union.
Political credibility and social cohesion is built upon recognition of the rule of law.* Law enables
a functional Union; the Union is established through legal treaties, via law the Union interacts with
its member states, laws protect the rights of member states and citizens. The rule of law is a
prerequisite to establish trust among citizens and trust in economic life.X> Even the four economic
freedoms depend on equal access to administrative and judicial proceedings.® Without the rule of
law there would be no democratic and legitimate EU.Y

At the same time, a rule of law regime falls within the core competencies of a sovereign state. It is
thus questionable to which extent Union intervention would be tolerated. While a solution is
urgently needed, it is extremely challenging to reach a certain amount of consensus within Union
institutions and between member states on an idea, approach or action.

Il. The Rule of Law Theory

The principle of the rule of law is known in many languages and countries. The German concept
is the Rechtsstaat and the French concept the Etat de droit.*® Such concepts are based on common
ideas, though the terms may emphasize different aspects of the notion. For example the term
Rechtsstaat is closely linked to constitutionalism.*® Each term and its definition are dependent on
the historical development of the state as well as the social and political contexts in which it is
embedded.?° These terms therefore should not be understood as synonyms. For the purpose of this
paper the term the rule of law will be used to represent the general principle and not specifically
the Anglo-American tradition.

12 1bid.

13 Christophe Hillion. ‘Overseeing the Rule of Law in the EU, Legal Mandates and Means’ in Carlos Closa and
Dimitry Kochenov (eds) Reinforcing Rule of Law Oversight in the European Union (Cambridge University Press
2016) 61.

14 Ernst Hirsch Ballin. ‘Mutual Trust, The virtue of Reciprocity- Strengthening the Acceptance of the Rule of Law
through Peer Review.” in Carlos Closa and Dimitry Kochenov (eds) Reinforcing Rule of Law Oversight in the
European Union (Cambridge University Press 2016) 134.

15 1bid 135.

16 1bid 136.

7 1bid 134.

18 Geranne Lautenbach. The Concept of the Rule of Law and the European Court of Human Rights (Oxford
University Press 2013) 24.

19 1bid.

20 |bid 35.



A. Origin

The origin of the rule of law can be found in classical Greek times and was further developed by
Roman jurists, medieval natural law thinkers, enlightenment philosophers, American founders,
German philosophers (19 century proponents of the Rechtsstaat) and in diverse ideologies of
current times.?! The idea of the rule of law partially developed as an answer to the age old question
on how to limit power which has reoccurred in most societies throughout time. This explains both
the popularity of the concept as well as the diversity of elements and definitions that emerged due
to altering social contexts. The struggle against arbitrary actions by those in power takes place in
almost every society.?? A government of law as opposed to a government of men, emerged from
human distrust towards others and the recognition of human weaknesses.?®

The original Greek ideas were inspirations for the concepts developed in later periods.?* Plato
emphasized that government should be bound by law and law should have authority of its own.?®
Rather than the law being subject to authorities, authorities should be subject to law.?® Law should
make it impossible for an authority to accumulate all the power. The idea that law inhibits the
power of the lawmaker can already be found in these texts. The view that the King needs to abide
by the law can also be found independently in Germanic customary law.?” The idea that absolute
power should be limited is not a single idea which carried on through time but rather an idea that
was developed by multiple sources which were not necessarily aware of a bigger context. In the
past divine, natural or customary law would have restricted the law-maker, whereas today it is
usually human rights law.?

Constitutionalism is often considered to be an element of the rule of law. The Magna Carta, a
document which arranges the relationship between the king and the people, is identified as a source
of constitutionalism,?® Constitutional law is usually recognized as being supreme over other law.
The idea of a constitutional protection of certain ideals is now closely interlinked with protection
of fundamental rights.*

2L Randall Peerenboom (n 1) 1f.

22 Mortimer Sellers. ‘An Introduction to the Rule of Law in Comparative Perspective’ in Mortimer Sellers and
Tadeusz Tomaszewski (eds.) The Rule of Law in Comparative Perspective (lus gentium. Comparative perspective
on law and justice 3, Springer 2010) 2.

2 Brian Tamanaha. On the rule of law. History, politics, theory (n 2) 122.

24 |bid 7.

25 |bid 8.

% |bid.

27 |bid 23.

28 |bid 115.

2 |bid 26.

30 Zachary Elkins, Tom Ginsburg & Beth Simmons. ‘Getting to Rights: Treaty Ratification, Constitutional
Convergence, and Human Rights Practice’ (2013), 54(1) Harvard International Law Journal, 61.
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B. Definition

The rule of law describes or prescribes the relation between “political power (sovereignty, state),
law (objective law, norms) and the individual”.3* The rule of law can be defined in multiple ways,
usually via an enumeration of components. The scope of the concept itself and the emphasis on
certain elements can vary. There is not only ambiguity about the content of the concept but the
aspirations are debatable as well.3? Often the aim behind establishing a rule of law regime was to
ensure a legal order within society and protect the individual against arbitrary state action and/ or
power abuse.®

The different notions of the rule of law are frequently categorized as thin or thick conceptions of
the rule of law, though these should not be seen as two distinct models but rather as two ends of a
spectrum across which the various concepts can be found.3* A thin conception of the rule of law
would be rather procedural and a thick one more normative. Thus, a basic distinction is made
between a formal and substantial understanding of the rule of the law.® The following concepts
which are often seen as components of the rule of law will be elaborated: “rule by law”, formal
legality, control mechanisms, democracy and human rights, following Tamanaha’s cluster®®. The
discussion will start from a thin and move towards thicker conceptions or components. Some
components are both procedural and substantive simultaneously. Substantive components address
the content of the law introduced. The first two components discussed below are largely agreed
upon as formal elements which do not address the content of the laws and thus not question

whether the law is a ‘good law’.’

31 Pietro Costa. ‘The Rule foe Law: A Historical Introduction’ in Pietro Costa and Danilo Zolo (eds) The Rule of
Law History, Theory and Criticism (Vol. 80, Springer Science & Business Media 2007) 74.

32 Cristopher May, The rule of Law- The common Sense of Global Politics (Edward Elgar Publishing 2014) 35.

3 Lautenbach (n 18) 22.

34 Cristopher May (n 32) 36.

% Paul Craig. ‘Formal and substantive conceptions of the rule of law: an analytical framework.” (1997) Public Law,
1.

36 6 components, See: Brian Tamanaha. On the rule of law. History, politics, theory (n 2) 91ff.

37 Ibid 92.
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1. ‘Rule by Law’

“Rule by law” refers to law as a means through which a state conducts action.®® Hence, power is
exercised through the utilization of positive law.3® For example a government acting through law;
via the enactment of laws and abiding by its laws. Yet, legal limitations on the government are
required otherwise one could substitute this narrow definition of the rule of law with the term ‘rule
by the government’.*® A rule of law even in its narrow definition should not be equated with the
rule by a power holder; this would be contradictory to the main purpose emerging from the
historical development of the concept. Hence, law must be the tool of action, as well as
supplementary being supreme and limiting the power holder.

2. Formal Legality
The most commonly agreed upon element of the rule of law is legality; it is a core element of even
a thin conception. Legality is often defined through Fuller’s eight criteria of law. Accordingly law
should be:
general,
publicly known,
non-retroactive,
Clear,
non-contradicting with other laws,
possible to obey,
relatively constant,
and congruent between the written law and the enforcement.*!

NG REWDdD PR

38 |bid.

%9 Jorgen Mgller & Svende-Erik Skaaning ‘Systematizing thin and thick conceptions of the rule of law.” (2012),
33(2) Justice System Journal, 139.

40 Brian Tamanaha. On the rule of law. History, politics, theory (n 2) 92.

41 Colleen Murphy. ‘Lon Fuller and the moral value of the rule of law’ (2005) 24(3) Law and Philosophy, 240f.
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Raz states that the basis of the rule of law is that “the law must be capable of guiding the behavior
of its subjects”.*? Hence, basic elements as the ones above guide the process of law making,
granting it validity and acceptance. If laws are not clear or understandable they will not be followed.

If equality is included in this notion has been debated equality at least before the law, meaning that
law shall be applied equally to all subjects, is often included as a formal criteria of law.*® These
elements are rather procedural in that they limit the process in which laws are made more than the
substance of the law.

Hence, a government aspiring to establish and maintain a rule of law, can only enact and enforce
laws which fulfill the criteria of legality.** The lawmaker must respect these requirements in order
to rule legally. The process of lawmaking is an essential part of the rule of law.* A law making
authority is presupposed but it is bound to act within the given framework of law, no one is above
the law. The criterion are not only intended for the legislative but also imply rules for the executive
and the judiciary.*®

3. Control Mechanisms: Separation of Powers, a Hierarchy of Law
As already implied in the first two components of the rule of law elaborated above*” a controlling
mechanism would enhance the stability of the system. The government is restricted by law and the
criteria of legality, though this does not seem sufficient if there is no power to check the legitimacy
of the government action.

A guardian of law, a judiciary, is necessary.*® Everyone should be able to challenge governmental
action, especially if one’s rights and interests are impaired.“® This should not however develop into
a rule by judges.* Instead a system of accountability in which powerholders are obliged to check
one another’s actions should be established. The judiciary needs to be independent to properly
secure the rule of law and be able to check the legislative. The separation of powers is an
independent concept which in its entirety does not derive from the rule of law, however parts of
the two concepts are mutually dependent. The closeness and interdependence can also be explained
through the shared aims of the concepts such as the limitation of absolute power. Judicial review
is also an essential part of legality; a government should act within the boundaries set by law and
prevent inconsistencies between the law and the government's actions.>!

42 Joseph Raz. ‘The rule of law and its Virtues ’in Aileen Kavanagh and John Oberdiek (eds) Arguing About Law
(Routledge 2009) 183.

43 The creation of equal law is more a substantive aspect because it addresses the content of law making.

4 Colleen Murphy (n 41) 243.

45 Lautenbach (n 18) 20.

46 |bid 49.

47 See: Chapter 11. A. 1.-2.

48 Brian Tamanaha. On the rule of law. History, politics, theory (n 2) 124.

49 Venice Commission. ‘Report on the Rule on Law’(April 2011) CDL-AD(2011)003rev, 86th Plenary Session, 11.
%0 Ibid.

51 Lautenbach (n 18) 42.



A hierarchy of law can also help to secure a rule of law. In the framework of law, there is usually
a form of higher law which, in general also contains the law making procedure. Hence, changes to
the law making procedure normally require special legislative procedures. The government is
obliged to abide to such predetermined standards which can be found for example in constitutions,
statutes or/and administrative regulations.® Thus, a government needs to abide by both pre-
existing laws as well as by the prescribed procedures of law making through which they can add
to or change the existing law.

According to Palombella the rule of law is based on the relation between two domains of law the
jurisdictio (justice) and the gubernaculum (sovereignty). > Jurisdictio “the law rooted in the
particular jurisdiction, protecting its positive idea of justice and giving liberties their due”>* *° is
the law by which even the sovereign is bound and the gubernaculum is the law through which the
sovereign can expresses his/her will in form of governmental policies.®® The law maker is bound
by independent law which is beyond his reach. Hence, there are the positive laws adopted by the

law maker and higher laws which bind and limit the law-making power.

Thus the law maker is policed by the courts and bound by the higher law (mostly the
constitution).>” The rule of law begins when law checks the law maker. The concept of the rule of
law cannot be reduced to mere formal legality because it would then no longer serve its function
of limiting sovereign power.

4, Connection to Democracy
For Athenians democracy was synonymous with the rule of law.%® Scholars still perceive the rule
of law to be a fundamental pillar of democracy.® The relation between the rule of law and
democracy depends on the definition of both concepts. As a basic description democracy is
referred to as government by and for the people.®® Elements of democracy are enabled through the
rule of law: political equality and protection of the individual against an arbitrary abuse of power
by those elected to govern.®* Formal legality and democracy are related in that formal legality
enables democracy by limiting the possible actions and power of government officials.®? At the

52 William Whitford. ‘The rule of law’ (2000), 2000(3) Wis. L. Rev 724.

53 Gianluigi Palombella, ‘The Rule of Law as an Institutional Ideal’ (2010), 9(1) Comparative Sociology Brill, 16.
>4 Gianluigi Palombella. ‘The Rule of Law and its Core’ in Gianluigi Palombella & Neil Walker (eds) Relocating the
Rule of Law (Hart Publishing 2009) 28.

%5 Not implying that a substantive conception of Justice exist. See: Gianluigi Palombella, ‘The Rule of Law as an
Institutional Ideal’ 23.

% Gianluigi Palombella. ‘The Rule of Law and its Core’ (n 54) 28f.

57 Dimitry Kochenov. ‘The Missing EU rule of law?” in Carlos Closa and Dimitry Kochenov (eds) Reinforcing Rule
of Law Oversight in the European Union (Cambridge University Press 2016) 297.

%8 Brian Tamanaha. On the rule of law. History, politics, theory (n 2) 7.

% Guillermo O’Donnell. ‘Why the rule of law matters.” (2004), 15(4) Journal of Democracy, 32.

80 Arend Lijphart. Thinking about democracy: power sharing and majority rule in theory and practice. (Routledge,
2007) 111.

81 Guillermo O’Donnell (n 59) 32.

62 Brian Tamanaha. On the rule of law. History, politics, theory (n 2) 99.
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same time the legitimacy of formal legality derives from democracy, ensuring a legitimate source
of law. %3 Thus, the rule of law can enhance a democratic rule and vice versa.

Democracy and the rule of law are components of the same western political philosophy.®* Most
European countries are democratic states governed by the rule of law. ® The concepts are at least
interlinked and should be considered in relation to one another to attain a better understanding.

5. Connection to Fundamental Rights Protection
Human rights and the rule of law both aim to protect the individual against arbitrary governmental
action.®® Human rights limit the substantive content of law aspiring to create good or just law and
would thus be a substantive element of the rule of law.®” Some human rights are very closely
connected to the rule of law; like the right to access justice and the right to a fair trial.®® However,
the content of human rights is debated and there is no uncontroversial way to determine the
substance of these rights,% meaning that it is difficult to conclude which laws are just and good.

Some categories of human rights enjoy wider acceptance then others. Negative liberty rights are
often distinguished from positive social rights.”® Negative rights are individual rights protected by
the government whereas positive rights require the government to take action. Negative rights are
more often included in the definition of the rule of law then positive rights.”* However, in the
thickest version of the rule of law some include social welfare rights obligating governments to
take positive action to include welfare measures and enhance substantive equality.’

Human rights are often codified at the highest position in the hierarchy of law® usually the
constitution. Thus individual rights cannot be changed through a simple majority, constitutional
changes usually require a form of qualified majority.”* Thus, human rights are part of higher law
or jurisdicio and protected through a rule of law control mechanism providing a hierarchy or
duality of law.

Individual rights can restrict democracy for example minority rights to be free from majority
oppression.” Personal liberty can be restricted by popular democracy, therefore the rights of
people to govern themselves needs to be balanced against the rights of the individual.” It can be
argued, that in order to exercise self-determination as part of a democracy, one must first be free

83 1bid.

8 Lautenbach (n 18) 62.

% 1bid.

% 1bid 54.

57 Ibid 61.

88 Venice Commission. ‘Report on the Rule on Law’ (n 49) 12.

% Brian Tamanaha. On the rule of law. History, politics, theory (n 2) 103.
70 Jorgen Mgller & Svende-Erik Skaaning (n 39) 141. (Following: Berlin 1969)
" 1bid.

2 Brian Tamanaha. On the rule of law. History, politics, theory (n 2) 113.
3 Lautenbach (n 18) 61.

74 Jorgen Mgller & Svende-Erik Skaaning (n 39) 141.

S Brian Tamanaha. On the rule of law. History, politics, theory (n 2) 104.
78 1bid.



and have individual rights.”” Individual liberty rights enable thereby a person to exercise a self-
determined choice as a part of a democracy which can than rule to a great extent according to the
majority will. One can view democracy and human rights as concepts limiting one another but also
as mutually dependent, they can enhance each other’s value.

Including human rights in the rule of law would lead to a more normative understanding of the
concept. The concern thereby, is that when there is no consensus on what good or just law is or
what human rights are; people who do not share the codified moral understanding of these laws
are then more likely to reject the rule of law in its entirety.

6. The Rule of Law a Cultural Belief
Tamanaha considers the peoples’ belief in - and commitment to the rule of law to be the most
essential component of it.”® The peoples’ belief in the righteousness, validity of the law and the
law-making authority strengthens compliance and the authority of the law. Tamanaha attributes
thereby a certain amount of responsibility for the rule of law to both the individual and the people.

Further, he points out that the rule of law is manifested differently from country to country and
that each system functions within its own political, economic, cultural and social environment.”
Hence, there is not one system of the rule of law, instead the rule of law can be implemented in a
variety of different functional systems. Some scholars have therefore suggested a more
sociological approach to the concept.®

7. The Rule of Law Components Identified by the Venice Commission

The Venice Commission identified rule of law components in a rule of law checklist in 20118! and
renewed it in 2016. The later one names the following main components®:

A. legality,

B. legal certainty,

C. prevention of the abuse of powers,

D. equality before the law and non-discrimination and

E. access to justice.®
Legality and legal certainty refer to procedural safeguards dealing with the creation of laws as
discussed above under formal legality®, but here legality also includes the notion of supremacy of
law.® To prevent an abuse of power, legal safeguards against possible abuses are requested.®®
Equality refers to equality in and before the law to ensure non-discrimination.®” An independent,

" Ibid 105.

78 Brian Tamanaha. ‘The history and elements of the rule of law’ (2012), 2012(2) Sing. J. Legal Stud, 246.

9 Ibid 247.

80 Marc Hertogh “Your rule of law is not mine: rethinking empirical approaches to EU rule of law promotion’
(2016), 14(1) Asia Europe Journal, 44.

81 See: Venice Commission. ‘Report on the Rule on Law’ (n 49).

82 The 2016 components are similar to the once of 2011.

8 Venice Commission. ‘Rule of Law Checklist’ (March 2016) CDL-AD(2016)007, 106th Plenary Session, 2.
8 See: Chapter Il. B. 2.

8 Venice Commission. ‘Rule of Law Checklist’(n 83) 11ff.

8 |bid 17.

87 Ibid 18f.
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impartial judiciary and fair trail rights are listed as elements to ensure justice.®® This checklist from
the Venice Commission reflects a current widely accepted legal understanding of the rule of law.

The Venice Commission, established in 1990 by the Council of Europe, has 61 member states
including the 47 of the Council.®® It closely cooperates with the EU and the OSCE.* The
Commission focuses on constitutional matters and provides legal advice.®* The members of the
Commission are professors, judges, members of national Parliaments and civil servants, they serve
a four year term and are chosen by the member states to act on individual capacity.® The
Commission publishes requested opinions which are non-binding, on legislation and studies or
reports on current issues.® The Venice Commission had an influential role during post-socialist
constitutionalism in the 1990s.%* It has issued over 500 opinions concerning more than 50 countries
and has thus accumulated experience and authority.*®

These rule of law components of the Venice Commission are based on standards of European law,
other reginal laws, international law or rule of law indicators.®® The Commission often refers to
hard law as an authoritative source for the establishment of standards like the ECHR, but it also
considers shared values, comparable traditions and the substance of standards as well as their
structure.%’ It needs to consider different traditions, cultures and environments and allows for a
certain flexibility in achieving objectives. The Venice Commission has become quite influential
though its actions and its direct contact with member states.

8. Comparing Theoretical Components with the Rule of Law Checklist
Five rule of law components and their sub-components have been described above® in order to
provide a better understanding of what the rule of law concept entails. The rule of law checklist of
the Venice Commission was also introduced,* which raises the question in how far these coincide.
A broader question is which of these components and rule of law measures enjoy wide support
and why are they authoritative? When comparing the rule of law components listed in the theory
of this chapter® which mainly follows Tamanahan’s distinctions with the rule of law checklist of

8 |bid 20ff.
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the Venice Commission many similarities can be found but components and sub-components
might be grouped differently.

Point A of the Venice Commission, legality, includes ‘rule by law’. Hence, compliance to law but
also supremacy of law! which is listed at a later stage in the theoretical approach chosen above
under a hierarchy or duality of law. Point B, legal certainty, is very similar to the point of formal
legality, the list of sub-components of legal certainty are also similar to the sub-components listed
above following Fuller’s suggestions of formal legality. The prevention of an abuse of power in
point C refers to legal safeguards against the arbitrary misuse of power by public authorities.%?
This is a bit narrower than the controlling mechanisms discussed in point three of the theory part.
The other parts are however included under point A and E. Point D, equality before the law and
non-discrimination, is sometimes considered as criteria of formal legality and sometimes deemed
to be more in the human rights domain. Equality in the sense that law should be applied equally
can qualify as a criteria of formal legality.®® The creation of equal law is arguably a more
substantive aspect because it addresses the content of law making. Equal law can be tricky, if
rigorously imposed. 1 The last point E, access to justice, is concerned with judicial
independence.'% Democracy and human rights are not listed as benchmark but are discussed in
the elaborations on certain elements. There is a reference made to democracy under the law making
criteria of point A, legality. There is no elaboration on particular human rights, but the
establishment of and compliance to human rights are listed as points describing sub-components
under point A, legality.

Hence, the criteria of the Venice Commission largely coincide with the theoretical evaluation of
the rule of law concept above including the apparently widely accepted components: a rule by law,
formal legality, a separation of powers and a hierarchy of law. However, these components are
also broad theoretical notions which can be understood in multiple ways and can lead to diverse
lists of sub-components. Democracy and human rights are concepts which are interlinked with the
rule of law and share common components. The Venice Commission does not however include
them as direct components of the rule of law.

A rule of law checklist should take into consideration the area of application, a worldwide rule of
law checklist might look quite different from a European Union one. There are few studies
evaluating and comparing rule of law checklists, and they often conclude that the lists could be
enhanced.'% The authority of each checklist depends partially on the components or benchmarks
set but also on the institution behind it.
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C. Conclusion

The ideal of the rule of law can be approached from a conceptual, historical, and philosophical
perspectives and often as a result an interwoven conception emerges which can lead to
confusion.'®” Acknowledgment of the development of the rule of law is essential not only in order
to understand the concept, but to come to accept its changing nature across cultural settings and
through time. While the institutional design of the rule of law, the adequate legal institutions which
prevent law from being used as a tool may vary, common normative goals are apparent.:®
Although the rule of law structure may vary from one regime to another there are core components
such as formal legality and the limitation of governmental power which are essential to the concept.
This can be seen in the graph 1 the three triangles on the bottom form the core of the rule of law
this only becomes possible if the middle stone (control mechanism: separation of powers,
hierarchy of law) connects the other two. The Upper triangle (democracy and human rights) can
be added to form a thicker version of the rule of law. Within western society a thick conception of
the rule of law prevails, including democracy and the human rights.1% The Venice Commission
checklist specifies current relevant components of the rule of law which can be used as operational
standards, it does not list democracy and the rule of law as core components. The components help
establish legal certainty. However remaining open to adaptation and maintaining space for
plurality are important. Criteria should thus never be ultimately defined, rather they help to
understand and deploy the concept.

I11.  The Rule of Law in the European Union; Theory, Development, Mandate
A. Development / History

The historical, social and institutional contexts are essential to comprehend the concept of the rule
of law. The rule of law is in practice most frequently seen in association with states and the concept
has been often discussed within this paradigm. Nonetheless, the rule of law does not need to be
connected to a state but to a law making and enforcing body. The rule of law requires an
independent law corpus that autonomously guarantees rights, norms and principles of law against
annulment through a sovereign legislative authority.°

At the top of the hierarchy of EU norms are the TEU and the TFEU and the Charter of Fundamental
Rights which has the same status according to Article 6(1) TEU.!! The European Treaties are
understood to have the same standing as a constitution.'*? Hence, the European Treaties are an
independent law corpus and the Union has law making and enforcing bodies.
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For many years the main focus of the European Union was economic cooperation.** However,
democracy, human rights, the rule of law and good governance began to gain significance in the
Union and by 1999 a comprehensive strategy for the promotion of these values was developed.'4
In the Amsterdam Treaty of 1997 it was declared that the Union was founded on human rights,
democracy and the rule of law and that adaption of these principles are a necessary condition for
EU membership.1*> EU membership is the biggest motivator of the EU to advocate democracy and
the rule of law.!®

The rule of law is currently manifested as a founding value of the Union in Article 2 TEU and
protected through Article 7 TEU.Y Article 49 TEU states that a new member needs to respect the
values as defined in Article 2 TEU before acceding the Union,*'® and further, that possible
membership will be evaluated under conditions agreed up on by the European Council. This refers
to the declaration by the European Council in June 1993 in Copenhagen which lists the so-called
Copenhagen criteria.!®

In the Europeans Commission’s new EU Framework to Strengthen the Rule of Law a non-
exhaustive list of six principles deriving from the rule of law are specified:

1. “legality, which implies a transparent, accountable, democratic and pluralistic process for
enacting laws;
legal certainty;
prohibition of arbitrariness of the executive powers;
independent and impartial courts;
effective judicial review including respect for fundamental rights;

6. and equality before the law”.1?°
Further, it elaborates that these principles are not purely procedural but rather tools to ensure
democracy and human rights which shows that the rule of law is understood as a principle with
formal and substantive criteria.’?* An inherent link is implied between the rule of law, democracy
and human rights.1?2 All this provides a certain guidance to understanding the term at the European

Union level.
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The Union accepts the dominate position of the Council of Europe to address norm-building?3

and that the Council is the point of reference for establishing rule of law standards.'?* The Union
even addresses the Council of Europe to undertake rule of law assessments and appeals to the
member states to abide by the assessment.!?® Hence, the European Union is influenced by and
depends on the Council of Europe in norm and value matters.

B. Treaty on the European Union
1. Article 2 TEU
The rule of law is listed as a founding value in Article 2 TEU: “The Union is founded on the values
of respect for human dignity, freedom, democracy, equality, the rule of law and respect for human
rights, including the rights of persons belonging to minorities (Art 2, TEU).”*?® This Article further
states that these are values common to all member states.*?” The Union is not only an economic
Union but a Union founded on specific values and having the competence to protect and promote
these values.

However, the Treaties lack a comprehensive definition of these values.'?® The Article is
substantively vague!?® and the Union cannot adopt legislation based solely on this Article.**® These
values though are also reflected in the wider ambition of EU law.'3! Moreover, the member states
have a legal obligation to cooperate and promote Union values.'® The principle of sincere
cooperation is specifically enshrined in the Treaty.**® Hence, member states should abide by these
values and are even obliged to do so, but the question remains what should be done when perfect
cooperation fails.

2. Article 7 TEU
Article 7 TEU enables Union action in case of a serious breach of the values referred to in Article
2 TEU (e.g. rule of law, human rights, democracy) by a member state.*** Article 7 TEU provides
a dual procedure; the first preventative procedure addresses a ‘clear risk of a serious breach’ and
the second sanctioning procedure a ‘serious and persistent breach’.>*® The sanctioning mechanism
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is divided again into a determination and a sanction process.**® The sanctioning procedure was part
of the Treaty of Amsterdam and the preventative procedure was added later by the Treaty of Nice,
to provide an alternative softer procedure to address value violations.**’

In order to determine a ‘clear risk of a serious breach’ a four-fifth majority of the Council and a
consent vote of the Parliament are required. 13 As part of this procedure the member state in
question shall be able to voice their opinion and recommendations can be made.!3®

To determine the existence of a ‘serious and persistent breach’ a unanimous vote in the Council
and a consent vote in Parliament are necessary.4? Here the member state in question is required
beforehand to submit their observations.*! When a breach has been determined, the Council can
then by a qualified majority suspend certain rights deriving from the Treaties.}*? For example the
suspension of the voting rights of a member state in the Council is specifically mentioned.#

This might seem like an intervention in the internal affairs of member states, but it can also be
understood as quarantine to prevent a single government from endangering the whole system of
liberal democratic politics.** Such a procedure recognises the interdependence of European
politics and provides a means to hinder one country’s or government’s political attitude from
impairing the whole system.

Acrticle 7 TEU is, however, vague and the procedures are not self-evident. The clarification and
establishment of Article 7 TEU procedures also depends on definitions of Article 2 TEU which
are imprecise.* Some suggest that the clarification of the substance of Article 2 TEU into
operative standards is a prerequisite'*® for implementing Article 7. Since Article 7 TEU has never
been applied, the precise use is, to a certain extent, open to interpretation.

The Commission set a threshold for the application of Article 7 TEU in that the value violation
should be considerably higher than individual cases of breaches of fundamental rights and more
of a systematic problem.'*” Hence, only larger scale violations of member states are addressed by
the Article and not individual human rights issues.
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Even though Article 7 TEU was specifically created to protect European values and provides
certain procedures for this purpose, is often deemed to be inadequate. It is criticised also for its
high procedural hurdles, which require a strong political consensus.*® Some scholars consider the
threshold as virtually impossible to satisfy.%° Especially, the unanimity vote in Council to
determine a serious and persistent breach is hard to attain.

Some argue that the main problem is not the legal structure of the Article but the political
unwillingness to act and intervene.**® Article 7 TEU is even often referred to as ‘the nuclear option’
a term coined by Barosso®®* a former president of the European Commission. The strong negative
connotation through the phrase ‘nuclear option’ further impedes the European institutions’ use of
this Article. It is seen as a measure of last resort and thus can only be used from a political
perspective in the most extreme circumstances.*®? Such labelling is deluding since especially the
first preventive procedure which establishes ‘a risk of a serious breach’ and cannot really be

regarded as ‘nuclear’. 1%

C. Ordinary Infringement Procedure

Violations to the rule of law by a member state can alternatively be addressed by the classical
infringement procedures provided for in Articles 258- 260 of the Treaty on the Functioning of the
European Union (TFEU). Article 258 TFEU enables the Commission to bring action against a
member state before the European Court of Justice (ECJ), if that state has failed to fulfil an
obligation under the Treaty once the problems have been communicated to the member state
concerned.’® The Commission “shall oversee the application of Union law under the control of
the Court of Justice of the European Union.”*> Further, Article 259 allows a member state to
initiate an action against another member state.™® In addition, Article 260 TFEU grants the court
the right to impose a penalty in the case of non-compliance with a judgement.®®” Hence, a violation
of the rule of law could be brought in front of the ECJ by the Commission or another member state
and such a violation can then be penalised.
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These procedures however, are usually connected to the violation of certain provisions and specific
laws. Violations of Article 2 TEU can be so addressed along with other issues which are more
specifically clarified in other Union legislation.*®® This might lead to a reaction to the specific
violation, but at the same time fall short of leading to a change in a systematic value violation.

D. Framework to Strengthen the Rule of Law

A so-called ‘pre-article seven procedure’*®® has been introduced; namely the new EU Framework
to Strengthen the Rule of Law. It aspires to bridge the gap between action under Article 258 TFEU
and Article 7 TEU.® In the sense that 258 TFEU might not be effective to address value violations
and Avrticle 7 is considered a very harsh measure. The goal of the Framework is to facilitate a
solution with the member state before a “clear risk of serious damage” can develop.®® It aims to
encourage earlier and softer intervention and more cooperation between the member state and the
Union. The Framework adds a ‘pre-preventative procedure’.'®? This characterisation can however
further undermine the application of Article 7 since it implies the possibilities offered in the
Framework should be exhausted first.1%3

The Framework is a soft law approach centred on monitoring and communication between the
European Union and the member state in question. The process consists of three stages; a
Commission assessment, a Commission recommendation and a follow up to the
recommendation. %4 In the first step the Commission collects and examines indications for a
systematic threat to the rule of law and publishes a ‘rule of law opinion’.% In a second step a ‘rule
of law recommendation’ is published, if a systemic threat is considered to be present. % In the
third stage the follow-up action of the member state is to be monitored. If no satisfactory action
has resulted, the activation of the Article 7 mechanisms will be assessed.*®’

As mentioned above, six rule of law criteria are listed as an orientation,® thus following the
example of the Venice Commission to offer a working definition.'®® Arguably the list leaves room
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for enhancement, including expanding to contain certain relevant sub-components and refining the
division and establishment of the main point to make it more understandable.*’

The main function of the Framework is to address threats of a ‘systemic nature’ to the rule of
law.1™t However, it fails to properly clarify what constitutes a systemic breach.!’2 This leaves it to
the discretion of the Commission as to when to apply the Framework.”® Compared to the
processes under Article 7 which always require the consent of multiple organs, the Commission
has more power under the Framework since it is the sole European organ involved. In an Article
7 procedure, the Commission initiates the action, but it is left to the Council and Parliament to
decide whether actions shall be taken. According to the Commission, the Framework is based on
existing competences and offers a complementary option, this view is however not shared by all.*"*

The recommendations given by the Commission in the second step of the Framework are not
legally binding. If the results of the application of the Framework are seen to be insufficient, the
initiation of Article 7 procedures are not obligatory.'” Therefore, the application of the Framework
regarding a non-cooperative member state may have no effect or consequences.

E. Conclusion
In the European Union, the rule of law, democracy and human rights protection are understood as
interlinked and inseparable concepts. They are values on which the Union is founded and at the
same time principles which build the basis for further legislation. The rule of law is embedded in
EU primary law. It is listed as core value in Article 2 TEU and protected through Article 7 TEU.
Unfortunately, these Articles do not elaborate on the content or understanding of the rule of law
concept within the Union.

However, components of the rule of law are developed in the pre-accession strategy where the
Commission and the Council communicate with a potential member state.'’® This procedure
emerges from Article 49 TEU"" which lists the rule of law as a pre-requisite before accession.
Hence, the substantive and normative content of Article 2 TEU is elaborated in relation to
candidate states.'’® This process might not provide a concise or uniform understanding because it
is developed in direct contact with a state, but it introduces the general idea. Additionally, in the
Framework to Strengthen the Rule of law the Commission refers to precedent cases for
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clarification on the EU values.!”® The Framework itself further clarifies the principle of the rule of
law®, and mentions criteria. Thus, while there might not be a clear definition of rule of law
components in primary Union law, through multiple other sources one can grasp an understanding
of the content of the rule of law from a Union perspective. Nonetheless these sources are mostly
not authoritative.

The concept of the rule of law was adopted in the European Union without a clear definition or
operationalization of the concept which would significantly enhance its use in law. When trying
to establish such a clarification, it is beneficial to take the criteria of the VVenice Commission into
consideration in addition to the Union documents mentioned above. As discussed in the previous
section the criteria of the Venice Commission provide an excellent insight into the current legal
understanding of the concept and enjoy some authority. Ultimatel, the question remains as to
whether the Union only has the authority to protect its values or does it actually have effective
legal instruments?*8! Some argue that the Unions’ mandate is so strong and multi-layered, that the
limited use of the available mechanisms implies that their weakness might not be related to legal
Treaties at all.'82

IV. Issues with the Rule of Law in Hungary and Poland

Since 1989 most Eastern European Countries have widely reformed their legal system in order to
de-Sovietize.'® It has been one of the most active regions for rule of law reforms.®* Both Poland
as well as Hungary were engaged after the fall of the Soviet Union with adopting a rule of law
regime until counter- reforms were adopted, beginning in 2010 in Hungary and 2015 in Poland.

A. Hungary
During the global financial crisis, the Hungarian economy collapsed in 2007 and it was the first
European Country to receive bail out money from IMF.*8 The crisis was connected with typical
austerity measures. '8 The socialist government in charge during the financial crisis and
responsible for implementing the austerity measures had little chance of being reelected.®’

In the 2010 general elections in Hungary, the Fidesz party, partially due to lack of credible
alternatives, won 53 percent of the popular vote which resulted in 68 percent of the seats in
Parliament and thus a two-thirds majority.'®® The Parliament was able to use its two-third majority
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to eliminate a law which set up a four-fifth majority requirement for composing a new constitution,
thus the government was able to abolish the last power constraint.®® The government gained a
sizable amount of power as their two-third majority enabled them to initiate all kinds of substantial
legal reforms more or less independently of any controlling power. In 2011 a new constitution was
passed which came into effect on the first of January 2012.2%° The few checks that existed to limit
the power of the government authority were further reduced or eliminated.

The Venice Commission, an advisory body for the Council of Europe, published a report on the
new Hungarian constitution in mid-2011. The Venice Commission questioned: some statements
made in the constitution, a lack of protection of certain human rights, the extensive use of cardinal
law and the limitation of the competences of the constitutional court.**

The Commission first emphasized that a constitutional culture distinguishes constitutional issues
and ordinary politics.'% Hence, that there is a difference between a constituent and ordinary
legislative power. Theories elaborating on constituent power usually identify its legitimate origin
deriving from the people. ! The Commission implies that the Hungarian society was not
sufficiently involved in the development of this new constitution.'®* The most vital changes to the
constitution should at least be a topic of general discussion and the people should have the ability
to influence the content.

The Venice Commission further questions the extensive use of cardinal law and recommends a
reduction in scope and scale.'® In a hierarchy of laws cardinal law are found between the
constitution and ordinary laws. Thus, they should be more difficult to enact than ordinary law but
not as challenging as constitutional change. To enact cardinal laws in Hungary a two third majority
is required®®® which is the same voting burden as for constitutional law. If the cardinal laws are
widely enacted, it will become difficult for a government with only a simple majority to make
effective legal changes.®” Thus, future legislative power may become weakened significantly and
laws of the current government may remain unchanged for an extensive amount of time.

The preamble of the new constitution is given a greater legal significance than usual, this is
problematic due to a lack of precision as well as particular statements included.®® First, the
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rejecting of the constitution of 1949; declaring it to be invalid'®® with use of quite strong anti-
communist rhetoric. This is especially controversial and paradox because it could be interpreted
as a devaluation or even eradication of the legitimacy of Parliament to enact a new constitution
because their powers derived from the old constitution.2® Hence, invalidating the old constitution,
if taken seriously, would nullify the government’s authority in general as well as in particular the
act of passing the constitution.

Another doubtful point is the definition of the Hungarian nation. The Hungarian nation includes
Hungarians living abroad.®* It excludes people from other nationalities living in Hungary.?2 Thus,
defining Hungarians as an ethnic group rather than a national or citizen group. This can be seen as
threat to the autonomy of other states and cause intra-state tensions.?®® Moreover, it excludes
residents of Hungary who are not considered part of the nation.

The constitutional court's competences, organization and functions are not laid down in detail in
the constitution.?* However, it has already become evident that the scope of acts and subjects that
can be reviewed by the court are shrinking.2?®® Some Articles explicitly limit the power of
constitutional review on certain matters, such as budget and tax issues.?% The accessibility of the
court was reduced from action popularis whereby anyone could challenge the constitutionality of
laws to constitutional complaint where one can only challenge laws which effect one personally.2%
Therefore, the court will be more likely to receive and hear individual rights complaints then cases
challenging the constitutional order.?% It became quite difficult to launch a case questioning the
newly established constitutional system solely on the bases of the impact it has on one individual.
The government has changed the nomination process for the election of constitutional court judges
so that support by another party is no longer be needed.?® The number of judges on the
constitutional court was increased to 15 and thus the government was able to appoint seven of their
candidates,?*? increasing their influence in the court.

Additionally, the retirement age for judges was reduced which opened around 300 vacancies and
forced many of the most experienced judges into retirement.?'* The government began filling these
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newly opened vacancies with government loyal judges. A new National Judicial Office was
installed which is responsible for the selection and promotion of judges.?*?

The ombudsman system which monitors human rights was changed; the amount of offices was
reduced, their power weakened and it became less independent.?*® Furthermore, the protection of
some human rights can be doubted when evaluating the constitution. For example it is unclear
whether the life of a women is as important as the life of the unborn child.?* The abolition of the
death penalty and the prohibition of non-discrimination on the bases of sexual orientation are not
laid down,?® thus there is no constitutional protection. It is stated that minority rights shall be
respected but there is no statement about the protection of minority rights.?® Also hundreds of
churches lost their legal status,?’ restraining the freedom of religion.

Furthermore, the media law package raised wide concerns by setting up a Media Council that can
use licensing power arbitrarily and can introduce fines.?® Further the media package enables
regulation of public as well as private media and deprives journalists of their right to keep source
information confidential.?*® Thus the Media Council can exhort huge influence on journalists and
publishers and the freedom of speech and press is inhibited.

Some laws of the new Hungarian government were nullified or revised by the constitutional
court.??® Other actions were revised as a reaction to European Union pressure.?! In response
however, the government adopted the fourth amendment to Hungary’s fundamental law overriding
constitutional concerns and ‘overruling’ the constitutional court.?? The government simply
reenacted laws which were viewed as unconstitutional. The reinstatement of laws which were
annulled by the constitutional court impairs the courts capability of effectively legislative
review.?? Moreover, the amendments include a variety of restrictive provisions: the independence
of the judiciary is limited, the jurisdiction of the constitutional court is narrowed and the court is
prevented from reviewing substantive conflicts regarding constitutional amendments, it allows for
only recognizing religious groups cooperating with the government and universities are brought
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under greater government control.?* More restrictions to human rights were introduced including
a restriction on the freedom of speech and homelessness was prohibited.?”® The substance of many
amendments is highly controversial, they harm human rights protection and disregard European
values.

Not only has legislation and the constitution been changed, but also the executive use of power
has been deployed to assert power. The Fidesz government amended labor laws in 2010 which
decreased job protection; following which thousands of state employees lost their jobs, a
disproportionately high number of them were opposed to the party.?® The government is also
influential in the private sector and made clear that it will only contract parties who employ
government supporters.??” This went on beyond the individual level, one could be fired for having
a family member voicing opposition to the government.??¢ Government loyalists, on the other hand,
profit from the newly available positions and are able to promote their careers.??®

Hungary has turned into a semi-authoritarian regime based on an illiberal constitutional order.%°
In the first four years in power Fidesz changed 800 laws,?! unwound checks and balances by
decreasing the independence of the judiciary and largely increasing and centralizing executive
power.2%2 Orban even openly acknowledging the intent of establishing an illiberal democracy.??
Hence, he is openly voicing disagreement with Union values.

In 2014 Fidesz won their second term by gaining 45% of the votes.?* Due to changes of the
election law during the first term, this translated into a two-third mandate in Parliament.?®* The
new system marginalizes small parties and aids the bigger ones, allowing gerrymandering and
double and triple standards in the treatment of citizens, making voting easier for some then for
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others.z® Also advertisement for the Fidesz party and their accomplishments were wide-spread,
whereas advertisement for other parties was close to impossible.?’

In previous years legislative power was the most influential means, but now economic control, the
government’s influence on the market has become the main government tool.?®® Orban is using a
two-tire strategy by rewarding loyalist, autocratic policies and scapegoating enemies (Socialist
Party, refugees, migrants and now the Central European University). ?*® Strong corruption
networks using politics, public power and resources to reward oligarchs are met with a lack of
scrutiny, demonstrating the selective and biased working of police and prosecution offices.?* It is
expected that Orban will nationalize at least 50% of the banking sector as well as major utilities
and continue to strengthen his cooperation with Eurasias’ less democratic regimes.?*!

Recently, the Hungarian government enacted a new law on higher education as well as introducing
a new draft legislation on NGOs both of which have been largely criticized. Thousands of people
demonstrated against the law on higher education, fearing that this law will lead to the closure of
the Central European University.?*2 Through the law, the Central European University would no
longer be able to issue US-accredited degrees, it further provides the possibility to deny non EU-
teachers working permits and bring the university under government control.?*3 After evaluating
the law on higher education the Commission concluded that the law is incompatible with internal
market freedom, the freedom to provide services and the freedom of establishment but also with
the right of academic freedom and right to education.?** As a consequence the Hungarian
government was given one month to respond to their legal concerns.?*® The presidency of the
European People’s Party (EEP), to which Fidesz belongs at European level, states that Fidesz
ensured to act in accordance with the Commission’s request and thus will take all necessary steps
to comply.?*® Further the presidency stressed that the EEP will not accept constraints of basic
freedom or that the rule of law be disregarded.?” Moreover, Members of the European Parliament
(MEP) of the EEP accused Hungary of ignoring European values while taking European money.?*®
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Although more representatives of the EEP have started to voice growing concerns about Fidesz,
the EEP’s protection of Fidesz remains one of the main restraints to Union action against the rule
of law developments in Hungary.2*

The NGO law targets some organizations while leaving out others. It establishes disadvantages for
foreign investment in form of obliging the NGOs to disclose more data. Noncompliance can trigger
heavy sanctions such as the dissolution of the association.?° In general the work of foreign funded
NGOs is made much more difficult.

However, the Hungarian government communicates that “By adopting the new Constitution,
Hungary is strengthening its commitment towards the rule of law and the values of democracy, is
retaining the traditions of Hungarian Parliamentarianism within the framework of the republican
form of state, (...)”?%. Moreover, Timmermans?? states “there is “not a systemic threat to the rule
of law” in Hungary, as there was in Poland.”?? Thus, some consider the measures of the Hungarian
government to have no severe or adverse effect on the rule of law.

B. Poland
A crucial point in the rule of law debate in Poland is the constitutional tribunal; its functioning,
set-up and its independence. In 2015 a constitutional crisis erupted around the appointment of
judges to the constitutional tribunal of Poland, the year in which the term of five judges ended and
a new Parliament was elected.?>* In June 2015 an act on the constitutional court was passed which
provided in Article 137 for all five judges to be elected by the current government.?®® Thus, all five
judges no matter during which governmental period their term ended would be elected by the
government whose turn ended in 2015. The old Sejm (Parliament) elected five judges to the
constitutional tribunal in October 2015 in the same month a new Parliament was elected.*® The
new Sejm adopted a resolution which declared the former election of the judges to be void and
five new judges were elected to the tribunal.?®” During the whole process the legal acts and actions
by both governments where referred to the constitution tribunal a couple of times to check on their
constitutionality. The constitutional tribunal released a judgment in December 2015 declaring
Article 137 of the constitutional tribunal act partially unconstitutional.?® Three judgeships were
considered constitutional and the election of two judges, whose term started after the election of
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the new Parliament, were deemed unconstitutional.®® So, according to the tribunal the old
government was entitled to name three judges and the new government would have the mandate
to elect the other two.

At the end of December there was another amendment to the act on the constitutional tribunal
released in which certain provisions, namely Article 16 and 17 were removed which guarantee the
independence of judges, it set-up the composition of the Tribunal and re-election were made
impossible. 2° Hence, many basic features of the court were impinged upon through the
amendment and new procedures were introduced. The constitutional tribunal ruled the amendment
of December 2015 to be unconstitutional and further, that the act as amended, should cease to have
effect.??

The government did not publish the two judgements of the constitutional tribunal (of the 9 March
and 11 August 2016) which they view as legally ineffective.?? This action seriously inhibited the
power of the judiciary. The constitutional tribunal can no longer effectively check government
actions, if the government is free to ignore their judgment.

The constant amendments to the act on the constitutional tribunal as well as the substance of the
amendments both threaten the independence and working of the tribunal, which has the power of
constitutional review and should thus, in theory, check government actions. Therefore, effective
constitutional review of government action is disabled. It is also disputed which judges should
judge on the constitutionality of laws, for example should judges be allowed to judge on the
legality of laws which might have made their judgeship possible?

In June 2016 a national Media Council was established.?s® “The Council is a body that has the
power to appoint and dismiss members of governing bodies of public radio and television
broadcasting organizations and the Polish Press Agency, (...)”%* Thus, the Council can influence
who is in charge of the publication in state-run media enterprises. The Council is supposed to
manage and supervise national radio and television.?®® Through this new law the government
gained a great deal of power to control the public television and radio.

The Law and Justice Party (PiS) which currently holds the majority in the polish Parliament has
also introduced multiple bills to control state institutions more closely.?® The commissioner for
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human rights requested that the constitutional tribunal reviews some provisions of the Act of the
30 December 2015 amending the civil service act on their constitutionality.?®” The concerns mainly
evolve around the staffing of higher positions in the civil services, more precisely the fact that they
should be appointed, since this would increase their dependence on the political authority and
decreases employment security.?®® Further, the access to vacancies information is not made
public.? The positions are not distributed on equal terms anymore and the independence and
impartiality of people in office is reduced. Additionally, people currently employed are being
dismissed,?® to make positions available which can then be distributed through the new procedure.

The Act of 15 January 2016 amended the Police Act and expands surveillance power of the police
especially in the Articles 19 and 20. The Act enlarges police competences to include a broader
range of crimes. It allows secret surveillance for three months with a possible extension.?’ In
urgent cases secret surveillance is possible without court authorization.?? The mandate for the
collection of metadata barely imposes any limitation on their collection. The police just need to
inform the court after their action via a report.2”® This Act thus expands the powers of the executive
and weakens the rights of the court to check on their action. It limits the human rights to privacy
and the procedural safeguards guaranteed in and before criminal proceedings.

These are just some of the most controversial actions taken by the current government in Poland.
The constitutional tribunal is sidelined by being incapable of resolving matters on its own
composition and mandate, thus having difficulties to review other controversial acts and laws
passed by the current Parliament. The power of the judiciary to check the legislative and executive
power is substantially limited, which also weakens the separation of powers. Further,
developments endangering a rule of law will be discussed in the section on Poland below?’* in
connection to the Union reaction towards these measures and laws.

C. Conclusion
Considering the limitations of this paper, the issues regarding the rule of law in Hungary and
Poland cannot be examined in their entirety, this is just a brief summary of the most significant
events, relevant to provide a basic understanding of the situation in Hungary and Poland. This
basic amount of information shall suffice for the purpose of this paper and allow for an evaluation
of the European Union’s reaction towards these current events. In Hungary as well as in Poland
the competences of the judiciary have been seriously curtailed, primarily paralyzing the
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constitutional courts but also weakening the ordinary judiciary. Power has been centralized mainly
to strengthen the government and consequentially undermining the separation of powers.
Moreover, the substance of the laws enacted is worrisome from a human rights stand point.

Since Hungary’s government had the advantage of having a legislative supermajority, they could
simply keep amending the constitution.?”> On the other hand, PiS has disregarded law to enable its
own actions, since it has not been able to push through constitutional changes so easily.?’® Taking
into consideration the rule of law criteria: 1.legality, 2.legal certainty, 3. prevention of the abuse
of powers, 4.equality before the law and non-discrimination and 5. access to justice; the later three
are heavily impaired in both countries. In Poland legality and legal certainty are additionally
substantially weakened. Therefore Hungary is better able to defend itself with the formal criteria
of the rule of law.

V.  The Rule of Law Issues in the European Union

A. How the Union Addressed Member States Endangering the Rule of Law

1. Austria
In 2000 the possible new coalition government in Austria was planning to include the right wing
FPO, which provoked a discussion about the responsibilities and possibilities of the Union to
protect European values. The presidency of the Council issued a declaration on behalf of the 14
member states announcing diplomatic sanctions, if the FPO should gain power as part of the new
government in Austria.?’’ When the FPO was sworn in, the 14 states adopted bilateral but
coordinated sanctions against Austria.?’® These sanctions were adopted as a reaction to the
government formation and thus based on previous statements of the FPO and therefore came into
force before the government could breach EU values.?”® The actions were consequently perceived
to lack a proper legal basis.?® There had been no prior involvement of the Commission or the
Parliament, the main supranational European institutions, before this action.?®! Though the
European Parliament adopted a resolution expressing their concern about the soon to be formed
Austrian government coalition.?®? The sanctions were an unprecedented action in the European
integration process and were quickly contested from in- and outside of the Union.?® The sanctions
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were eventually lifted after seven months.?®* In this case, as European values were perceived to be
at stake, the member states acted as a cooperation of individuals, intergovernmental rather than as
a Union, not involving supernatural bodies in the decision making. This caused debate as to
whether the measures were adopted in such a manner due to lack of Union competences or
unwillingness to act as a Union or whether simply through lack of forethought.

2. Romania

In 2012 the Romanian Ponta government aspired to impeach and suspend the Romanian
president.® In order to do so new procedures were enacted and powers, for example, of the
constitutional court were limited.?®® Doing so heavily impaired the independence of institutions,
in particular that of the judiciary. The European Commission addressed the situation through the
Cooperation and Verification Mechanism (CVM). The CVM’s scheduled publication coincided
with the crisis.?®” The Commissions July 2012 CVM report focused on recent government actions
hampering the independence of the judiciary and the rule of law. It’s most essential
recommendations were that Romania should respect the rule of law and the independence of the
judiciary, should reform and establish accountability of the judicial system, as well as promoting
consistency and transparency of the judicial process and effectiveness of judicial action.?® Heavy
social pressure, both explicit and implicit, contributed to broad complaisance with the EU demands
by the Romanian government.?® Through the discussion of the Schengen membership?*° and the
CVM the EU had a high degree of leverage on Romania.

3. Hungary
The Commission launched a series of infringement cases against Hungary before the ECJ.?°! This
led to Hungary’s mostly technical compliance with marginal issues, while the government
continued to centralise power, which was viewed by some as playing a legal cat and mouse game
with Brussels.?®? For example when Hungary significantly lowered the retirement age for judges,
the Commission launched a case on grounds of age discrimination which they subsequently
won.?® The judges were then compensated and sometimes even reinstated in new positions,?%
which is a normal remedy for a discrimination case. However, the problem of massive
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replacements of the old judges by party loyalists?®*® impairing the judicial independence was not

addressed. These judicial actions ultimately failed to address the broader issues threatening the
rule of law.2%

In 2013 the European Parliament adopted the Tavares report through which a European Institution
for the first time harshly criticised the new Hungarian constitutional order as well as the state of
fundamental rights in Hungary.?®” It even suggested an independent mechanism to monitor
fundamental rights in Hungary.?%®

In 2015 the European Parliament adopted two resolutions addressing the situation in Hungary. The
first resolution in June condemned Prime Minister Orban’s repeated statements about the possible
re-establishment of the death penalty, clearly stating that both such an action and the promotion of
the idea, violate fundamental European values.?® In addition, the collection of personal data via
online questionnaires asking for political opinions was also condemned as a breach of rules and
termination of the practise was requested.>® A lack of action by the Council, the member states,
and most significantly, the Commission was called into question, urging the Commission to take
the first step of the EU Framework to Strengthen the Rule of Law.3%! Ultimately, the resolution
criticised the actions of the Hungarian government mostly from a human rights standpoint but also
stressed the relevance of a stronger reaction from the European Union.

In the second resolution in December 2015, the Parliament articulated more clearly the danger to
democracy, the rule of law and fundamental rights. The resolution emphasized that legislation and
administrative actions need to be conform to such basic European values as democracy, the rule
of law and fundamental rights.3%? Serious concerns about the legislative measures taken in the last
months are specifically mentioned.3®® The resolution also expressed concern about the Union’s
capability to ensure that member states respect the Copenhagen criteria once they had acceded the
Union and stated that the infringement proceedings failed to have a real and broad effect.*** The
Commission was urged again to start a monitoring process within the new Framework to
Strengthen the Rule of Law.3® The Commission was pressured to use all legislative tools to their

2% |bid.

2% Bojan Bugaric, ‘Protecting democracy inside the EU- On Article 7 TEU and the Hungarian Turn to
Authoritarianism’ (n 8) 20.

27 Bojan Bugaric, ‘Protecting democracy inside the EU- On Article 7 TEU and the Hungarian Turn to
Authoritarianism’ (n 8) 4.

2% |bid.

299 European Parliament resolution of 10 June 2015 on the situation in Hungary (10 June 2015) (2015/2700(RSP)
300 |bid.

301 |bid.

302 Eyropean Parliament resolution of 16 December 2015 on the situation in Hungary (16 December 2015)
(2015/2935(RSP))

303 1hid.

304 1bid.

305 1bid.

31



full extent.3%® With this resolution, the Parliament emphasizes the severity of the situation,
pressuring both the Commission and the Union as a whole to act.

Even after the rule of law Framework was established, EU leaders hesitated to use it to address the
situation in Hungary.3%” In particular, many politicians within the European Peoples Party (EEP)
have tolerated Orban’s actions and democratic violations.**® Thus, being part of such a strong
European Party seems to be of benefit to Orban.

4. Poland

In April 2016 the European Parliament adopted a resolution on the situation in Poland, in which
they voiced their serious concerns about democracy, the rule of law and the respect for fundamental
rights. 3% It stressed that administrative and legislative actions must respect basic European
Values.®*® Concern was expressed especially about the paralysis of the constitutional court.3!! The
resolution insisted on the publication of the judgment of March 9, 2016 and the implementation of
the judgments of December 3 and 9™, 2015.3%2 Further, it urged the government to put the
recommendations of the Venice Commission into effect.3!3

In June 2016 the Commission adopted a rule of law opinion on the situation in Poland, the first
step of the EU Framework to strengthen the rule of law. Thereby three concrete concerns regarding
the Constitutional Tribunal were named: the appointment of judges to the constitutional tribunal,
the law amending the law on the Constitutional Tribunal and the effectiveness of constitutional
review of new legislation.3* Moreover the implementation of the judgments of the constitutional
tribunal was demanded.3%®

In July 2016 the Commission initiated the second step of the Framework to Strengthen the Rule
of Law and issued a rule of law recommendation on the situation in Poland, observing a systemic
threat to the rule of law.3!® Again the implementation of the judgments of the tribunal of the 3rd
and 9™ of December 2015, which address the nomination of the judges to the tribunal, was called
for.3'” The judgments affirm that the nomination of three judges by the previous legislature was
lawful and authorizes them to take up their function.3!® The Commission also endorsed the
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publication and implementation of the judgment of the 9" of March 2016,%*° and stated that these
processes should not be dependent on executive or legislative powers.??® A reform of the law of
the constitutional tribunal should respect the judgments of the tribunal.®?* Poland was advised to
take into account the opinion of the Venice Commission and to ensure the effectiveness of the
constitutional tribunal including the review of the law adopted on July 22, 2016.3%%? The
Commission lastly reminded that in the case of lack of satisfactory reactions to the
recommendations, Article 7 procedures could be started.3?

The Polish government did not pursue the implementation of the recommendations, nor initiate
any change, nor asked for further dialogue.®?* Instead the government started to question the
authority and legality of the Framework. 32° The Polish government issued a statement reminding
the Union to respect sovereignty and national identity and describing the Commission’s
recommendation as interference with internal affairs as well as being based on incorrect and
incomplete knowledge, in conclusion the recommendation was found to be groundless. 32

In December 2016 the Commission issued complementary recommendations to Poland which as
well as repeating the previous recommendations, included some demands addressing new
worrisome developments, such as the appointment of a new president of the constitutional
tribunal 32" Thus, instead of moving on to the procedures of Article 7 the Commission gave Poland
another chance to comply.

By 2017 the Law and Justice Party had attained the majority in the Constitutional tribunal, through
passing the laws it was explicitly asked not to pass by the Commission in the recommendations.3?®
The curbed power of the constitutional tribunal will make it possible for Poland’s government to
adopt unconstitutional laws without fearing legal consequences.?°

In response to the Commission recommendation of December 2016, the Polish government
communicated that the enacted laws and measures taken by the government had created a proper
Constitutional Tribunal which is operating normally.®* It referred thereby in particular to the
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appointment of the president of the constitutional tribunal and the new legislation as leading to the
establishment of a proper constitutional tribunal.®¥ Thus, the Polish government cites exactly
those laws as measures establishing a proper constitutional tribunal which allowed the government
to fill the tribunal with a majority of judges loyal to the government.

While the outcome of launching the Framework remains doubtful, the very fact that it was used is
a contrast to the Hungarian case.®*? To some, the Framework has already proven to be ineffective
since recommendations in the case of Poland have been issued twice and the Polish government
refuses to comply.33

5. Conclusion and Analysis of the European Union’s Actions
In the cases of Romania, Hungary and Poland, the Union seems to mostly rely on soft law and
dialogue mechanisms, which seem to have an inadequate impact on the large scale systemic rule
of law issues that have emerged in Hungary and Poland.

When considering the political dimension of the issue many factors come into play. In general
member states seem to be lenient to one another which makes it difficult to acquire a strong
political consensus on suing or punishing another state. This is demonstrated by the rare use of
Article 259 TFEU.3“ The absence of external support by other member states might also limit the
ambition of the Commission to take the initiative.>*® Additionally, the negative experience during
Haider’s affair led to a greater unwillingness to introduce Article 7 TEU procedures.>3® Moreover
the Commission stated: “The European Union is first and foremost a Union of values and of the
rule of law.”%¥" “The Commission is convinced that in this Union of values it will not be necessary
to apply penalties pursuant to Article 7 of the Union Treaty”**® All this shows reluctance to react
to the issues around the Union’s fundamental values.

The Commission’s unwillingness to utilize the rule of law Framework in the case of Hungary can
scarcely be justified merely on legal grounds.3* Fidesz enjoys a certain protection by belonging
to the powerful central right EEP,3*° whereas the Law and Justice Party in Poland belongs to a
more marginal group in the European Parliament.®*! Often strong federal parties shield local
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autocrats who contribute to the party’s gain of seats at the federal level.>*? The Unions stronger
reaction towards Poland might be related to the political standing of the respective parties within
the European Union.

The actions of the Union regarding Hungary and Poland should be considered, in light of the fact
that the Union has had to deal simultaneously with both countries’ rule of law issues. As a result
both countries benefit, gaining political power by backing one another, while the Union loses
power when threatening, for example, the implementation of Article 7 procedures. Article 7(2, 3)
TEU can hardly be used in the current situation since unanimity in the Council is required 3*% and
Hungary has already announced that it would veto sanctions against Poland.*** Thus, as soon as
two member states depart from the basic European values, it becomes significantly more difficult
for the Union to act under the current legal setting.3%

However, the Union also has some leverage, for example; the Orban regime heavily relies on
financial transfers from the Union.34¢ The Union was also successful in temporarily reinstating the
rule of law in Romania, mainly using the CVM, a rather soft law mechanism without significant
sanctions. Ultimately, the lack of legal actions towards Hungary and Poland might be largely
influenced by the Union’s political and economic situation and not just inadequate legal
mechanisms.

B. Alternative Future Actions to Address Issues around the Rule of Law
In this section some of the main ideas on how to better approach issues concerning the rule of law
within the European Union will be discussed.

1. New Interpretation of Existing Procedures

a) Systematic Infringement Action

Scheppele advocates to rethink the possibilities of the ordinary infringement procedures of Articles
258 and 260 TFEU which are introduced above.®*” These procedures are mostly used to address
the violations of particular laws. A systematic infringement action would however identify a
pattern of member state’s practices which are serious, systemic and persistent breaches.34® A
systemic remedy towards a systemic violation of EU principles would be directed towards the
nature of the issue.3*° Thus, it would have a wider scope than a usual infringement procedure and
therefore be able to address the principle violation and not only a specific issue. Such a case would
require systemic compliance and the judgment could be enforced through sanctions.3%°
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Article 260 TFEU foresees a monetary penalty in case of non-compliance with the ECJ judgment
under Article 285.%! Schepple is proposing withholding funds rather than imposing fines to
provide a stronger initiative to act,®2 since the European institutions can then enact the sanction
directly, rather than waiting for the member state to comply. However, for such fines to be
deployed in a positive way, in that the member state receives the funds after compliance, a change
of the law on financial sanctions would be necessary.>>3

A systematic infringement action would acknowledge the legal nature of the problem by
employing a legal remedy rather than only considering political reactions.®** This suggestion
seems to have a valid legal basis, legal effectiveness and political acceptability.>>> Nonetheless, it
is argued that such a substantial change to a procedure without treaty change may be problematic
or even unlawful 3%

b) Creative interpretation of Article 51 CFR, Reverse Solange

The Charter of Fundamental Rights (CFR) Article 51(1) very clearly states that the scope of the
CFR is limited and applies to member states only when they are enacting Union law: “The
provisions of this Charter are addressed (...) to the Member States only when they are
implementing Union law.”®" In the current ECJ case law, the interpretation is not strictly literal
and it has developed into “if it is capable of indirectly affecting EU law”.3® Thus, Jakab argues
that this interpretation read together with Article 2 and 7 TEU would result in expanding the scope
of the Charter to cover all human rights violations.®*® Such an interpretation would lead to the EU
charter of fundamental rights becoming a federal standard and fundamental rights would then be
directly applicable in the member states.3®® This would however contradict the defined intent of
limiting the scope of the Charter in Article 51CFR.

A similar approach is suggested through the reverse Solange idea. It is not based on EU primary
law but on a case before the German Constitutional Court which became known for the
establishment of the Solange doctrine. This approach suggests that, in general, it is presupposed

%1 1bid 130.

352 | bid.

353 Carlos Closa, Dimitry Kochenov & Joseph H. Weiler. ‘Reinforcing rule of law oversight in the European Union.’
(2014) EUI Working Paper RSCAS 2014/25, Robert Schuman Centre for Advanced Studies, 19f.

34 Kim Lane Scheppele. ‘Enforcing the Basic Principles of EU Law through Systematic Infringement Actions.’(n
10) 125.

35 Carlos Closa, Dimitry Kochenov & Joseph H. Weiler (n 353) 16.

3% Dimitry Kochenov & Laurent Pech. “Monitorig and Enforcement of the Rule of Law in the EU: Rhetoric and
Reality.” (n 169) 528.

357 Charter of Fundamental Rights of the European Union, 26 October 2012, Official Journal of the European
Communities 2012/C C 326/02 (18 December 2000) Art 51(1).

358 Referring to Fransson, See: Andras Jakab. ‘The EU charter of Fundamental Rights as the Most Promising Way of
Enforcing the Rule of Law against EU Member States’ in Carlos Closa and Dimitry Kochenov (eds) Reinforcing
Rule of Law Oversight in the European Union (Cambridge University Press 2016) 196.

39 bid.

360 Dimitry Kochenov & Laurent Pech. ‘Monitorig and Enforcement of the Rule of Law in the EU: Rhetoric and
Reality.” (n 169) 526.

36



that member states comply with fundamental rights obligations arising from EU primary law.*¢!

Thus, if there is a systemic violation an EU citizen can rely on EU law to readdress the issues
before a court.*®

Both ideas suggest incorporating a stronger human rights jurisdiction at Union level and requiring
member states in their national legal system to respect European human rights of the CFR. Whereas
in the broad interpretation of Article 51 there would be a constant inclusion of human rights, with
the reverse Solange idea, only systemic violations would fall under Union level human rights
jurisdiction. It is moreover questionable as to whether relying entirely on human rights is an
adequate mechanism to sufficiently protect the rule of law.

2. Treaty Changes

a) Copenhagen Commission

One of the most prominent ideas for the protection of the rule of law in the European Union is the
establishment of a so called Copenhagen Commission as suggested by Muller. The term refers to
the Copenhagen criteria which member states need to fulfill before acceding the Union.3%® The
Copenhagen Commission is supposed to be an ‘EU Democracy and Rule of Law watchdog.’%*
Miller emphasizes the need for an agent capable of a credible legal and political judgment to deal
with systemic challenges,®® those to the system as such (democracy and the rule of law) rather
than individual violations. The Commission should work alongside the existing tools under Article
7 TEU and 258-260 TFEU which should remain in place.3¢®

The Commission should be composed of a panel of independent legal and political experts; and
states-men and states-women.**” The Commission shall not judge the compliance to specific laws
but the overall framework, and be granted the mandate to offer a legal and political judgment
including condemnations accompanied by sanctions.*®® The Copenhagen Commission should thus
be able to initiate investigations and their determinations should be made binding.*¢° Hence, the
commission would investigate, make a judgement and determine further steps. This could include
the European Commission deducting funds as a form of sanction.*”® The European Commission
could thus become the sanctioning body following the Copenhagen Commission’s decision.
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Furthermore, a member state should be able to take the Copenhagen Commission before the
ECJ.3

Miller argues in order to address the Unions’ democratic and justice deficit, a comprehensive
reform of the Union as a whole is necessary.3’2 The establishment of a Copenhagen Commission
would most likely require a treaty amendment. A treaty amendment or revision is a slow and
tiresome process.®”® An amendment would arguably significantly enhance the legitimacy and
potential success of such a mechanism.3#

b) Ejecting a Member State
To have the possibility to expel a member state in extreme cases in which there is a total eradication
of democracy?’ and the rule of law is occasionally emphasized as relevant. The capacity for such
a sanction may be added as an extension to the sanctioning competences under Article 7 TEU."
If the Union is allowed to eject member states, that might deter®’” some from acting against Union
values. It might also increase the effectiveness of other measures.®”® However it is not to likely
that member states would agree®”® to introduce such a treaty amendment.

3. Soft law Procedures, Promotion of Values

a) Advanced CVM
Vachudova proposes to introduce an advanced CVM mechanism which should be applied to all
member states and to add a sanctioning mechanism which makes it possible to withhold EU
funds.® In the case of Bulgaria and Romania, the CVM was implemented to ensure that the
standards of EU membership such as an effective judicial system are achieved.® It introduces
certain benchmarks and the mechanism should support progress to reach these objectives.>®2
Basically Vachudova is suggesting the establishment of a constant dialogue mechanism, to be
monitored by the Commission evaluating the rule of law in all member states.

b) Socratic Contestation
Kochenov suggests that the Union and the member states should engage in Socratic contestation. 33
Socratic contestation refers to engaging authorities to critically assess, whether their claims are
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based on sound reasoning.®* And would encourage self-critical self-evaluation. Kochenov’s idea
of self-evaluation appears favorable in theory because change would be driven from within. The
idea could be introduced as part of a value promotion mechanism.
C) Value Promotion

To prevent such situations of serious rule of law shortcomings from reoccurring, it is essential to
strive to reach enculturalisation of the rule of law.*® The aim is to promote a culture of respect for
the rule of law, in which it can flourish and encourage growing reciprocity and eventually lead to
a growing acceptance of the rule of law idea.3®® Peer review demands conversation, a scoreboard
can contribute to the process but there is a need for other sources of information.*®’ Dialogue is
the keystone to encourage self-awareness and a supportive and respectful environment for EU
values.

VI.  Problems when the EU Enforces the Rule of Law

The European Union’s attempts to enforce the rule of law can be viewed as problematic for several
reasons. There are structural problems resulting from the Union design, for example, the division
of power between the member states and the EU, as well as criticisms towards the methods the EU
uses.

The Union suffers under a functionality problem; it lacks enforcement mechanisms to protect
Article 2 values but it moreover suffers under a rule of law design problem at the Union level
itself.38 The former has been elaborated in the previous chapters, but a new depth of understanding
can be achieved when the enforcement mechanisms are considered in relation to the design
problem. The Union should order its points of contention regarding the rule of law and
democracy®® in order to address rule of law issues in the member states with more authenticity
which might also lead to wider acceptance. Moreover, when addressing problems at a member
state level it is vital to consider in how far the Union has impacted on the issue.3%

When evaluating the rule of law design at Union level the duality and division of Union law into
jurisdictio — gubernaculum is unclear.>** Kochenov criticizes that the jurisdictio at EU level is
underdeveloped, it is lacking quality, quantity and a clear distinction to gubernaculum.®®? A rule
of law regime begins when the law is above the sovereign and checks his/her power. This can be
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done through control mechanisms like a hierarchy/duality of law or/and through a separation of
powers. Hence, the weak distinction between higher or constitutional law and changeable
legislation in Union law can be seen as a deficit of the rule of law in the Union.

The way the Union was established presupposes compliance with the Union’s value basis by the
member states. The notion of mutual recognition, equality and a level playing field do not go hand
in hand with enforcement.3®® Accepting sanctions is acknowledging that these notions do not hold
true in their entirety.3®* Intervening and serious sanctioning of member states are not consistent
with the ideas of consensus finding and constitutional tolerance.3®® Enforcing values might appear
to impair the basis of cooperation, overstepping competences and impairing national sovereignty.
Thus, there is a need to find a balance between these values.

Member states can claim that they act on the bases of democracy,®® the national government holds
the democratic mandate of its country, and thus they might feel able to call any intervention into
question. Some claim that the EU tries to protect liberalism whereas national governments uphold
a proper democracy and contrast these two.3%” Hence, the enforcement of European values can be
seen as hampering the democratic mandate of nation states. Others believe that democracy and the
rule of law are co-original as formulated by Habermas,®® and the one depends and enhances the
other. Thus, certain values and rights need to be established before there can be a free democratic
choice.3*

Additionally, the Unions method of introducing its values to the acceding states can be called into
question. The Union is founded on a certain set of values and through the accession procedure and
the Copenhagen criteria new member states are required to adopt the already existing value base.
National politicians aiming to join the Union for the social security and economic benefits might
view the democratic conditions for membership more as a means and employ those measures more
halfheartedly.*®® Such governments might not really consider the value basis of the Union as a
relevant good in itself and thus not really support its proper establishment. To be able to identify
with and properly support EU values every member state should have equal weight to influence
the shared value basis. This is difficult however because it would open the Union to fluctuation,
inconsistency and may even lead to a constantly changing foundation. It is nonetheless vital that
new member states adopt values willingly and stand behind these values rather than adopting them
without proper understanding or honest intent to enforce them. It is crucial that member states feel
committed to the values and institutions they create and consider them something worth protecting.
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The transposition and adoption of a large corpus of law as EU law during the accession process
can be difficult and might impair the functioning of the preexisting system.’* EU laws and
regulations prescribing implementation of the finest details are sometimes viewed as hampering
the independent organic development of responsible and accountable domestic politics.*%? The
general effectiveness of transposed law is called into question and enforcement of these rules is
often seen as lacking.*®® Hence, the idea that acceding states just adopt the Unions legal corpus
might impair the functioning of the pre-existing system as well as it introduces the danger of
establishing a large law corpus which not completely understood or enforced.

Others warn that normative power in the EU is only tenable, if it is perceived as legitimate by the
ones who experience and practice it.*% Especially when promoting the rule of law it is important
to consider cultural diversity, the contested and divers understanding of the rule of law and the
view of the society in question and not only focus on formal conceptions, legal institutions and
state centric ideas.*®> A main criticism from the socio-legal school of thinking towards EU law is
that a lack of agreement and support in the society for Union laws leads to less abidance and
enforcement. %% If existing EU laws lack proper implementation and acceptance, this might
weakens the authority of law as a whole.

The common method of the rule of law promotion often focuses on enumerations of elements such
as the list of Lon Fuller or that of the European Commission which was introduced in their new
Framework.*%” Scheppele points out that monitoring the rule of law via a checklist is a limited
approach which misses the interactive effect of components.*®® Hence, Articles and the mandate
they provide may be perfectly normal and legal by themselves but in combination with others they
can become hazardous and impair a rule of law regime. This can be seen in actions which where
possible on the bases of the Germany Weimar Constitution and in the actions taken by the
Hungarian Fidesz Party, a constitutional perfect storm while abiding by the criteria of legality and
passing the rule of law indicators.*?® In the end a checklist might miss the harm to a rule of law
regime which is caused through interaction of laws rather than the laws in themselves. When
reasonable constitutional components thus enable the creation of a defective rule of law regime, a

state emerges which Scheppele terms ‘Frankenstate’.*1°
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Krygier refers to these lists of legal characteristics and legal institutions which are deemed to be

essential as an anatomical approach to the rule of law.** The enumeration of elements cannot be
equalized to the establishment of a concept. Thus, stressing the importance of the substantive
element. Ultimately, if the rule of law is installed in form of an institutional perception without
proper understanding, this may even lead to a contradictory effect.

Thus, the Unions’ rule of law regime and the methods employed to improve rule of law regimes
in the member states can be enhanced. A more in depth analysis of the Union deficit can be found
elsewhere and will not be elaborated further here due to the limits of this paper. But the outline of
the problems provided here serve to demonstrate the interconnectedness of the deficits at Union
level and the member states rule of law deficits in order to consider both in the attempt to find a
good approach.

VII. Discussion

A. What can be done to address the current problems in Poland and
Hungary?

Framework to | EEP Article 7(1) Article 7(2) Systematic Stronger Bilateral

Strengthen Expulsion Procedure Procedure Infringement | Human Coordinate
the Rule of Action Rights Sanctions
Law Protection

Hungary Hungary Both Both Both Both Both
Immediate Immediate Immediate Alternative Alternative Alternative Immediate

Interpretation  Inferpretation  Interpretation
(to Apply to (Can be Taken (Can be taken

Current by ECI) by ECI)
Situation)
Dialogue Political Dialogue Sanctioning Law Law Suit Sanctioning
Mechanism Pressure Mechanism Mechanism Suit/Possible Mechanism
Sanctioning

Graph 2

This section contains a specific explanation of the Unions’ options to address the situation in
Poland and Hungary, followed by a more general analysis of the Union’s possibilities to address
current problems in both member states. Since the rule of law violations in Poland and Hungary
as well as the Commission’s reaction towards them were divergent, the individual situations will
be elaborated first, to consider the best approach for each state.

In Poland the Commission has already launched the rule of law Framework,*'? initiating the first
two steps: issuing a rule of law opinion and a rule of law recommendation.*'® The Commission
even published a second set of recommendations*** which is not foreseen in the mechanism. The
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Polish government reacted to these measures by denying the existence of a systematic threat to the
rule of law, moreover it requested the Commission respect for national sovereignty and sincere
cooperation.*™ Further, it asserted that all complaints of the Commission had been addressed,
while simultaneously packing the constitutional tribunal with government loyal judges.**® This
dialogue procedure has proved to have no intendent impact up to now, the Polish government has
not complied with any of the recommendations.*!’ Thus, after attempting to address the situation
in Poland through soft law communication, a further step is advisable.

In the case of Hungary, the Commission could first initiate the rule of law Framework as it did in
the case of Poland. This appears necessary to fulfil the goal emphasized in the Framework of
equality towards member states.*'® It is however debatable in how far these soft law monitoring
mechanisms would still be an adequate measure to address such a progressively dismantled rule
of law regime.**® The probability that this determined and active government will reverse most
laws they initiated over the last seven years, solely on the basis of social pressure and soft law
dialogue, appears to be slim.

The Hungarian government is using market influences as a tool to pressure people to political
consensus.*?° People voicing opposition to the government are losing their jobs; this started in the
state sector, spread to the public sector and is even going beyond the individual level.*? On the
other hand, corruption networks are used to reward government loyalists.*?? Thus, it is argued that
enforcing sanctions or austerity measures on Hungary would cut the government’s cohesive power
and strengthen the political freedom of the individual.*?® Therefore, it seems proper to withhold
funds in order to ensure that the EU money attributed to Hungary is not used to strengthen a regime
violating Union values. Withholding funds must not be understood as punitive measure but as
steering device. The funds should be attributed to Hungary after it has complied with the Union
demands.

Another possibility is that the EEP can increasingly pressure Fidesz to abide by European values.
Recently more MEP’s of the EEP have voiced their concerns about the Orban regime.*?* Even the
presidency of the EEP urged Fidesz to revoke their law on higher education and withdraw their
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draft legislation on NGO’s.*®® In the past the EEP had protected Fidesz.*?® A clear statement of
disapproval and/or the threat of expulsion might discourage Fidesz from continuously violating
Union values and law. Even if Fidesz does not react to the EEP, the expulsion from the party would
significantly weaken Fidesz’s position within the Union, because some Union institutions might
become more willing to take action against Fidesz when it is no longer an EEP member.*?’

The following discussion centers on the possibilities to address the situation in both Hungary and
Poland the analysis is based primarily on the Unions competences to address value violations
granted through the primary law of the European Treaties. The treaties establish that the rule of
law is a founding value of the Union and as such is enshrined in Article 2 TEU*? and protected
through Article 7 TEU.*?° Article 7 TEU provides a dual procedure to protect Union values, with
both a preventative and a sanctioning mechanism.*3 Further, Article 285-260 TFEU lays down
the ordinary infringement procedure®! which can be deployed towards all possible violations.

From a legal perspective therefore, the application of Article 7 TEU, which is designated to address
breaches of European values, appears to be the most obvious option. Article 285 TFEU is, in
contrast, directed at all possible infringements.*3 In principle, a specific law should preempt the
use of a general law.** It can be argued that Article 7 TEU it is the lex specialis***and that it should
be used to address value violations.

However, Article 7 TEU has been stigmatized as the ‘nuclear option’.*® The Article is branded as
a measure of last resort, which should not be employed before all other possible means are
exhausted and only in the most severe cases. It is thus politically challenging to explain the usage
of such an extreme measure. The Union’s institutions and the member states have in the past
signalized a general unwillingness to enact such a measure. 43¢

This stigma is misleading and causes both the Article 7 TEU as such as well as its duality to be
overlooked. Particularly the preventative mechanism of Article 7 TEU is not nuclear in nature, as
it only provides for the determination of ‘a clear risk of a serious breach’.**’ Before the Council
establishes such a risk it shall hear the member state in question and may address concerns or
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formulate recommendations,**® thus giving the member state the chance to voice their opinion or

to take action. This preventative mechanism is a dialogue process; it does not provide sanctioning
procedures.*®® Article 7(1) voting burdens are high but not impossible to reach.*? Essentially,
Article 7(1) TEU could legally be easily applied but the political connotation as a measure of last
resort makes this difficult.

An effective way to employ Article 7(1) TEU could be the endorsement of the recommendations
made by the Venice Commission which have not been implemented by Hungary or Poland. To
refer to the work of an independent outside body which is well acquainted with rule of law issues
through years of experience, can increase the authority of the recommendations. By integrating the
recommendations of the Venice Commission within the preventative procedure of Article 7(1)
TEU the EU could operationalize the recommendations as well as increase the pressure to comply.
The advantage of such a step would be the combination of the experience, authority and
independent judgment of the Venice Commission with the Union’s competence to protect the
founding values of the Union such as the rule of law.

Another possibility is to launch Article 7(2) directly, since sanctioning might be more effective
then soft law monitoring in a severe state of rule of law dismantlement as it can be found in
Hungary and Poland. This would certainly at least offer higher and alternative pressure. However,
the voting requirements of Article 7(2) TEU are very high**, especially the unanimity vote in the
Council is challenging. Hungary has already announced its intention to veto such actions against
Poland.**? Hence, under the current political situation it is unlikely that there will be an anonymous
vote in the Council for determining the existence of “serious and persistent breach”. In general, if
there is more than one member state that violates Union values, the countries can support each
other and thus impede possible Union action, as it can be seen in this example of Poland and
Hungary.

In order to be able to apply the sanctioning mechanism of Article 7(2) in the current political
situation of two member states violating Union values and protecting one another, Scheppele
introduces the idea of a “fellow traveler”.*** According to this idea, Article 7 TEU should be
launched against Poland and Hungary simultaneously and any member state which is subject to
Avrticle 7 procedures should not be eligible to vote.*** Hence, the Union should exempt Hungary’s
and Poland’s ability to vote in the Council simultaneously so that one cannot protect the other.
Such an exception is not mentioned in the Treaty and would be an added interpretation of Article
7(2). Therefore political will would be necessary to introduce such an altered interpretation.

The treaties also establish an ordinary infringement procedure (Article 258-260 TFEU).**® The
Commission has already tried to address rule of law issues in Hungary via the ordinary
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infringement procedure. ¢ The Hungarian government reacted with artificial and marginal
compliance to the concrete matter addressed in the law suit, while continuing their systematic
violations of the rule of law regime.*’ 44€ Thus, the ordinary infringement process has proved to
be rather inefficient to address broad issues.**°

Scheppele therefore proposed systematic infringement actions,**® which would also be based on
Avrticle 258-260 TFEU. A systematic infringement action would identify a pattern of state practices
and bundle complaints to demonstrate the seriousness of the violation.*! The pattern behind the
jointindividual infringements would enable the establishment of a persistent and systematic breach
of EU laws and principles.*? It would be directed towards the core of the issue, namely the
systematic nature of the violations and demand systematic compliance,**® thereby addressing the
overall issue and not individual violations. Moreover, in case of non-compliance with the judgment,
the Commission could bring the case before the ECJ again and the court can then impose a penalty
payment, as laid down in Article 260 TFEU.**

A law suit is a remedy which obligates member states to comply with the judgment.**® Union
remedies are overall limited and present mechanisms like Article 7 TEU procedures which are
restrained by political unwillingness. Through a systematic infringement action the determination
of a violation would be taken by the ECJ and thus require less political decision making.
Nonetheless, the systematic infringement action needs to be brought to the court by the
Commission (Article 258 TFEU) or a member state (Article 259 TFEU). Some might question the
court’s authority to determine such a systematic infringement action, because it is a significant
variation from the normal procedure.**® Thus, it might not be the most idealistic solution but a
practical, fast and efficient one. The procedure can be applied directly and a law suit induces a
great initiative to comply.

A systematic infringement action is an alternative interpretation of the ordinary infringement
procedure, but the alteration is minor when compared to the ideas of Jakab and Bogdandy et al..
Their suggestions imply in contrast a nullification of the original Article whereas the systematic
infringement only requires an alternative interpretation of an Article. Small alterations are more
common to develop through legal interpretation whereas revision must be introduced via
amendments.
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Both Jakab and Bogdandy et al. suggest making human right standards of the CRF directly
applicable. Whereas Article 51 CRF limits the applicability of the Charter of Fundamental Rights
to the implementation of Union law,*" Jakab proposes that the ECJ should interpret Article 51CFR
differently and make human right standards of the charter apply directly to all human rights
violations,*8 contradicting the intent of the Article which is of a limited scope. The argumentation
and method of Bogdandy et al. is different ° but the intent is the same: the incorporation of a
stronger human rights jurisdiction at Union level, requiring member states to comply even when
acting within their national legal system.

Both approaches suggest to address rule of law violations purely through human rights protection.
Using human right measures to address rule of law issues can be the cause of limited effectiveness;
they are interrelated but not synonymous concepts. To address the rule of law issues through a
human rights court case for example, might have marginal or partial effect on the rule of law
violations.*®® A human rights court case is generally more concerned with the individual, whereas
rule of law violations often occur at an institutional level. Hence, the human rights issue might be
solved in the court case but the rule of law violation may persist.

After evaluating the possibilities established in primary Union law as well as the proposed
interpretations of these laws, one should consider that member states can also act independently
of the Union’s framework. They can act as individual states using their sovereign power more or
less independently from the Union and its institutions as they did when addressing Austria in 2000.
During the Haider Affair the Union’s member states agreed to launch bilateral coordinated
diplomatic sanctions against Austria,*®! rather than applying a Union mechanism. The sanctioning
action was organized and even initiated by the presidency of the Council and all Union member
states launched the same sanctions.*®?When acting on the basis of state power, the member states
forfeit the competence conferred on them as a Union.*%® Such action might thus appear more
oppressive because the addressed state did not consent to the common values being enforced on
them.

To sum up, all options comprise drawbacks and no option seems to compelling. The Framework
to Strengthen the Rule of Law could still be used to address rule of law violations in Hungary.
Nonetheless, it appears unlikely the Hungarian or the Polish government would react to soft law
monitoring in such a progressive state of rule of law violations. The most plausible action of the
Union to imminently address rule of law issues in Hungary and Poland are thus: systematic
infringement action or bilateral coordinated sanctions. They would introduce greater pressure and
add sanctioning possibilities.
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B. What are medium or long term solutions to protect the rule of law?

Advanced CVM Copenhagen Ejecting a Meember | Value Promotion Modified 7(2)
Commission State Mechanism

Introduced by Treaty Change Treaty Change Introduced Either Treaty Change
Commission ? by Commission or

Treaty Change
Dialogue/ Dialogue/ Expelling, Deterring Dialogue Sanctioning
Sanctioning Sanctioning mechanism, Peer Mechanism
Mechanism Mechanism Review, Mutual

Learning
Elaboration on Elaboration on Procedure Known Elaboration on Procedure Known.
Work Mechanisms ~ Work Mechanisms Work Mechanisms  Reduce Voting
Necessary Necessary Necessary Burden, Possibly

Many Possibilities  add Sanctions Graph 3
Vachudova and Miller suggest the establishment of a constant monitoring and dialogue
mechanism with a sanctioning possibility. Mechanisms that encourage value guidance and rule of
law promotion and include a possibility to react to violations.

Vachudova proposes to implement a mechanism similar to the CVM for all member states and add
the possible sanction of withholding EU funds. “¢* A dialogue mechanism would be established
that periodically evaluates the rule of law in all member states.*®

When establishing an advanced CVM mechanism one should start by evaluating positive and
negative experiences from the CVM and other soft law mechanisms like Europe 2020. The CVM
operated for the last seven years with limited impact on the rule of law in the two states addressed
and a common conclusion has been, that it has failed.*®® On the other hand, during the 2012 crisis,
the Romanian Ponta government broadly complied with the EU demands published in the CVM
report,*®” thus it had an impact during a concrete state of crisis. All in all, available data on the
working, success and impact of soft law mechanisms should be considered, before a detailed
elaboration on the function of this new mechanism is published, in order to ensure consistency and
equality.

An advanced CVM has some similarities to the Framework to Strengthen the Rule of Law,
however the advanced CVM would be a constant process and it would include a sanctioning
mechanism. A consistent mechanism would have the advantage that it would be hard for the Union
to fail to acknowledge emerging rule of law issues in member states. Such a mechanism would
increase awareness of rule of law issues and therefore strengthen a value based Union.

464 See: Milada A. Vachudova. (n 380) 289.

465 See: Chapter V. B. 3. a.

466_inka Toneva-Metodieva. ‘Beyond the carrots and sticks paradigm: Rethinking the Cooperation and Verification
Mechanism experience of Bulgaria and Romania.” (2014), 15 (4) Perspectives on European Politics and Society,
537.

467 Ulrich Sedelmeier (n 287) 117.

48



However, the CVM centralizes all power in the Commission*®® and the advanced CVM would
probably do the same. This can be a disadvantage since the Commission has not been so successful
in ensuring that the Union values are adopted by member states in the pre-accession stage.*®® An
approval phase where the Parliament needs to consent could be introduced at least before
determining sanctions. However, if more institutions need to agree this might decrease the chance
of activity.

Miller proposes quite a similar mechanism. The main difference would be that a new body called
the Copenhagen Commission would be in charge of the dialogue process.*’® The Copenhagen
Commission should be established as a constant monitoring and judgment body.*’* It should have
the ability to give binding recommendations on sanctions of a member state to the Commission.*’2
To establish a Commission entrusted with the protection of the rule of law, a treaty amendment
would be necessary. A treaty change would require the consensus of all member states*’® and is a
lengthy procedure. It is moreover questionable whether all member states would agree to introduce
such a mechanism.

The advantage of a new institution would be the creation of an agent of credible legal-political
judgment.*”* Then even the Commission which according to Miiller would be the most plausible
current Union body to fulfill this task is impartial to an extent.*”® The establishment of such a new
Commission can be seen as final manifestation of the Union’s competence to protect its value
bases, instead of continuing to outsource responsibility to the Council of Europe and the Venice
Commission. Some members of the Venice Commission would have a hard time meeting the
Copenhagen criteria, thus it would be easier to prevent double standards and discusses
intervention®’® in a Union related body where member states, at least in theory, share common
values. The Venice Commission is a guidance institution whereas Miller envisions the
Copenhagen Commission to be an institution which is in constant interaction with the member
states, has a more holistic view, is proactive and has the ability to initiate intervention. *’’

Another possible measure is the introduction of a procedure which allows for the ejection of a
member state from the Union. At the moment a member state can only voluntarily withdraw from
the Union.*’® Through a treaty change, the Union could introduce an ejection procedure, this can
deter member states from radical violations of Union values, laws and principles. It can also
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enforce the effectiveness of other sanctioning measures*’”® when it is possible to threaten member
states with such a radical step. However, such a measure can be viewed as denial of the Unions’
direct responsibility toward their citizens which is contradictory to the idea of EU citizenship in
Article 9 TEU. 48

Within the different suggested approaches the scholars often discuss different sanctioning
possibilities and their effectiveness, especially the idea of withholding funds has gained
attention.*! Withholding funds could be connected to one of the already existing mechanisms of
either Article 7 TEU or Article 260 TFEU or a newly suggested mechanism. The advantage of
withholding funds is that it would be within the Unions’ power to stop funds and the Union would
not be obligated to wait for a member state to comply as it is in the case of fining a member state.*?
The funds would be withheld temporarily and distributed when the country complies. The idea
behind it being that a member state disregards the values of the Union shall no longer profit from
the membership. Moreover, it should not be able to use Union money to manifest power.

On the long run, a preventative approach aspiring to ensure long term support and compliance with
the Unions values is advisable. Such a mechanism is not meant to address rule of law violations in
member states but prevent them from occurring, aiming to prevent further rule of law violations
by striving for rule of law enculturalisation.*®

If a value promotion mechanism is established it appears most likely that it would fall in the
responsibility of the Commission. The Commission also introduced the Framework to Strengthen
the Rule of Law and administers the process.*®* Moreover, the Commission is the guardian of the
treaties*®® and thus of the Union values laid down within. The value promotion mechanism can be
adopted as part of the Framework to Strengthen the Rule of Law or as a new mechanism. A new
mechanism has the advantage that the intent of the rule of law promotion can be introduced as the
main focus of the mechanism. Value consultation should be a periodic process in order to ensure
constant awareness of founding values and make communication and evaluations less susceptible
to current political events.

Kochenov proposes that the Union and the member states engage in Socratic contestation.*®® The
idea of self-evaluation appears beneficial because change would be driven from within. Member
states should actively partake in the process of value promotion so that they initiate the change and
then it will be better supported, understood and accepted. A value promoting mechanism should
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respect the variety of institutional settings of the rule of law regimes in the member states. Hence,
the intent should not be the equalization. Value promotion should leave room for individual
development but at the same time it should be guided by clear-cut criteria. Criteria should ensure
that the interpretation is not entirely left to the subjective understanding of individuals. Rule of
law criteria provide a guideline and establish legal certainty. However, Scheppele 8" and
Krygier“® have pointed out the dangers of a too narrow focus on criteria and checklists such as
missing troublesome situations arising from the interaction of laws and a possible failure to
consider the situation as a whole. Guidelines and criteria should be considered in connection with
additional sources such as opinions from the member states and recommendations or standards of
other international bodies like the Venice Commission.

A separate sanctioning mechanism should be available to the Union to address serious rule of law
violations. A modification of Article 7(2, 3) TEU, by reduction of current voting requirements of
Article 7(2) TEU %8 especially in the Council could increase its accessibility. Additionally, the
possibility to withhold funding should be mentioned in such an amendment to Article 7(2, 3). An
alternative sanctioning procedure is the introduction of systematic infringement action discussed
above.*%°

Overall, the most promising approach appears to be the establishment of a preventive value
promotion mechanism as well as a sanctioning mechanism for severe issues. There should be a
detailed elaboration on the scope, working methods, responsible institutions and orientation
criteria for each mechanism. It is usually easier to reinterpret and deploy old mechanisms then to
invent new ones.** However, considering the current problems, inability and unwillingness to
properly address rule of law issues, larger scale changes seem necessary.

The EU should be better prepared for situations where cooperation is not perfect. As evident from
the discussion above, in order to find an adequate, long term solution a political decision needs to
be made. The European Union has avoided this so far which is partially the cause for the current
dilemma. The Union needs to decide between taking the idea of a political Union founded on
common values seriously and acting in an appropriate way, finally establishing mechanisms and
institutions to protect its founding values or whether to dissolve cooperation based on values and
move back towards an economic Union. However, even in an economic Union it is difficult to
cooperate and trust a country impairing their rule of law but responsibilities would be divided more
clearly.

Strengthening the Union and establishing a closer political Union is especially difficult
consideration the current political situation. With the increase of emerging crisis, the chance of
European disintegration is growing.*®? For example, migration remains a much contested topic,
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especially after the large number of migrants entered the European Union in 2015.4% Member
states are unable to agree on a common response.“** Then the Brexit provoked the worst political
crisis the Union has been confronted with.**® Finally, member states are still recovering from the
economic crisis and with each unresolved crisis euro skepticism grows.*® In such a period of
instability and fragility it is very hard to find consensus to move towards an ever closer Union.

Many scholars as shown in the discussion above have difficulties finding an appropriate measure
without significant drawbacks. Notwithstanding, an approach addressing rule of law issues should
take into account the following aspects. The kind of measure which might be taken; preventative,
soft law dialogue, or sanctions among others. The institution which shall be in charge or a
combination of institutions and whether it should be an external or an internal one. There should
be a clear rule of law mandate defining who is responsible for what. Finally possible ways of
implementing the idea should be considered e.g. treaty change. Throughout this process one should
keep in mind, if this mechanism is able to address current issues or if it is rather based on a long
term nature or possibly both. All in all the complexity of the situation should not be underestimated,
measures should be evaluated carefully and the intent, operationalization and function of the
mechanism should be clearly outlined and evaluated beforehand.

VIII. Conclusion

The rule of law is an age-old concept which emerged in multiple societies, developed, changed
and grew through societal adaptation and time. Many contemporary states claim that they are built
on a rule of law regime or aim towards becoming one. The rule of law is a highly influential
concept of our time and widely accepted and promoted. The idea of the rule of law was generally
developed with the intent to limit and balance the power of the sovereign.

However, there are manifold adaptions contemporary societies and scholars hold when it comes
to the elements the concept entails. Even when the conceptualization of the rule of law is the same,
the institutional set-up is often divergent because there are multiple ways of incorporating the
concept. Scholars mostly agree upon certain core components like formal legality, a separation of
powers and a hierarchy of law. The idea that elements like democracy and human rights qualify as
components of the rule of law is widely debated and often rejected. Ultimately, there are thin and
thick conceptions of the rule of law, the thinner*®’ the wider the acceptance. However, a minimum
of elements are required to ensure that the intent**® of the concept is meet. Hence, when conflating
the rule of law to a rule by law scholars will start disagreeing again. Currently, the
conceptualization of the rule of law by Tamanaha is very influential and widely accepted many
other scholars use his work as a basis. When assessing concrete elaboration of rule of law elements
the rule of law checklist published by the Venice Commission is highly influential and can serve
as point of orientation. Nonetheless, further analysis and evaluation of components and sub-
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components is required in order ensure good benchmarks, before these components are deployed
in practice.

In western thinking and especially in the European Union rule of law, democracy and human rights
protection are understood as at least interlinked concepts. Through time the Union has come closer
to being an organizational structure as usually present at state level, where the rule of law is widely
adopted. The Union has moved from an economic cooperation closer to a political Union. A crucial
step in that process was the adoption of the Copenhagen criteria in 1993 requiring acceding states
to establish politically stable institutions ensuring the rule of law, democracy and human rights.*%°
The rule of law is manifested as a founding value in Article 2 TEU and protected through Article
7 TEU which was amended through the Treaty of Nice, introducing the current dual procedure of
the Article. Moreover, the Commission established a new Framework to Strengthen the Rule of
Law in 2014. Finally, the Union has a mandate to protect its values like the rule of law. However,
the Unions’ value foundation lacks clear definitions which makes justiciability and enforcement
difficult. Mechanisms to promote and enforce the Union’s value basis are also limited.

The Hungarian and the Polish governments centralized power in their hands, substantially
weakened the judiciary and seizing control over the highest court, paralyzing it and disabling
constitutional review. Separation of powers was thereby impaired and seriously inhibited. The
Hungarian government further diminished the hierarchy of laws. Whereas the Polish government
does not comply with criteria of formal legalist. Both governments have substantially dismantled
the rule of law. The main difference being that the Hungarian government holds a legislative
supermajority allowing them to change the constitution. Therefore, it is more difficult to determine
Hungary’s rule of law violations through simple checklists and criteria. Both government took
many additional measures to secure their power such as curtailing the freedom of the media.
Especially the way the Hungarian government uses market forces to ensure compliance with their
position is alarming. Rule of law issues, their causes and development in Poland and Hungary
should be observed carefully in order to address them in a proper manner and learn from them to
develop tools to ensure the rule of law in the future.

The Union took quite divergent approaches to address value violations in Austria, Romania,
Hungary and Poland which can be explained in relation to the time at which the violation occurred
and the position of the member state and ruling government within the Union. The adoption of
sanctions as a reaction to the newly formed government coalition including the FPO in Austria
2000 appeared extreme. The sanctions were often criticized as being too early since they were
adopted before the government could take any action. The Union addressed the actions of the Ponta
government in Romania in their regular CVM report and the government largely complied.
Hungary’s government has been curtailing the rule of law since 2010, but the first harsh criticism
of the Union was the publication of the Tavares report in 2013. This action showed that even
though Fidesz belongs to the EEP, the Parliament is willing to condemn their actions. The
Parliament published two more resolution in 2015 and the Commission launched a couple of law
suits against Hungary to which the government reacted with marginal compliance. The rule of law
Framework was adopted to address the situation in Poland and notably not adopted in the case of
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Hungary. The Commission responded more strongly towards the actions of the Polish government.
Nonetheless, the Polish government did not react to the Commission’s recommendation published
as a second step of the Framework and also showed no reaction to the additionally published
recommendations. There has been no Union reaction so far to this inactivity of the Polish
government. These varied and unproportioned reactions show that the current Union system to
address rule of law violations is inadequate and very susceptible to politics.

Possible Union reactions to rule of law violations can be divided in three categories: new
interpretations of existing laws, treaty amendments and soft law procedures. This grouping
emphasizes the preconditions of the implementation of the suggested idea. When considering
possible approaches to address rule of law violations one should also keep the limitations of the
Union design in mind as well as its impact on the measure and vice versa.

In the case of Poland, more soft law monitoring would seem to be ineffective and future measures
should introduce new incentives. In Hungary soft law monitoring can still be tried, but here too it
is an arguably inadequate method when considering the extent of the current situation of the rule
of law in Hungary. Systematic infringement actions are the most promising possibility to address
current issues in Hungary and Poland where the rule of law is already heavily impaired and other
mechanisms have failed. The advantage of systematic infringement action is that it addresses the
core of the issue, requests systematic compliance and can be employed immediately. Alternatively
the member states could launch bilateral coordinated sanctions which can also be done
immediately.

The Union already uses soft law mechanisms with mixed results. Therefore, a long term approach
shall strive for the development of a concrete value promotion mechanism and a workable
sanctioning mechanism. In the long run, the establishment of a value promotion mechanism
addressing all member states should be initiated by the Commission, engaging member states in
constant dialogue but still giving room for individual national development. Additionally, an
accessible sanctioning option should be introduced possibly through modification of Article 7(2,
3) TEU.

Future assessments should contemplate the goal and implementation of a measure. Hence, should
the measure address a current problems or should it address long term functionality issue. A
measure addressing current problems should be immediately availability and it should be assessed
weather the measure adds to steps already taken. A long term mechanism should focus on greater
change and will probably require a treaty amendment which also increases the authority and
leverage of the measure. It should moreover offer alteration to the mechanisms which are already
available to the Union.
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