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DIAS, Cristiano Augusto Batista Tristddhe Brazilian Inovar-Auto Program under WTO Lawtak
measure in global trade competitioffilburg — The Netherlands, 2015. Master Thesitbufg

University School of Law.

ABSTRACT

The Inovar-Auto Program rationale encourages actaal potential accredited automobile
manufacturers to invest in research on technologyeldpment, innovation, safety, environmental
protection, energy efficiency and quality of vekielnd auto parts produced in Brazil. To achievg thi
the Inovar-Auto Program grants tax benefits upG&3n the monthly expenditures cost of inputs and
materials applied in those projects. As a readtiothis measure, in October 2014, the delegation of
the EU requested the establishment of a panelktie sige dispute under the WTO system. The overall
motivation to perform this research is to evaluateether international trade law should be a more
powerful instrument to fight against harmful taxagaetition due to the prevalence of world economic
growth. It is the objective of this study to an&yke aspects of the Inovar-Auto Program, to explor
and test the international trade and tax law pplesi against this case, and to assess the legjtiamat
validity of the aforementioned program. As a resthie master thesis considers that the Inovar-Auto
Program should not be deemed as a prohibited nmeeasainly because it does not offer different
treatment among product originating from the WTOn\er nor favour national good over the
foreign products from the viewpoint of the Prineipf Non-Discrimination. The Program is also in
line with the TRIMs Agreement, the SCM Agreement #me Sustainable Development Goals enacted
by the UNCTAD in 2014.

KEYWORDS: Tax incentives, International Trade, Harmful Ta&Zompetition, Sustainable

Development



DIAS, Cristiano Augusto Batista TristdBrograma Brasileiro Inovar-Auto na OMC: Uma medida
tributaria na concorréncia do comércio globallilburg — Paises Baixos, 2015. Dissertacao

(Mestrado). Faculdade de Direito, Tilburg Univeysit

RESUMO

O Programa Inovar-Auto incentiva os fabricantesiatwu potenciais de automoéveis credenciados
para investir em pesquisa sobre o desenvolvimesttnotdgico, a inovacdo, seguranca, protecado
ambiental, eficiéncia energética e qualidade deul@s e autopecas produzidas no Brasil. Para
alcancar este objetivo, o Programa Inovar-Auto edacbeneficios fiscais de até 30% sobre o custo
dos gastos mensais de insumos e materiais aplicexdses projetos. Como reacdo a essas medidas,
em Outubro de 2014, a delegacdo da UE solicitotiagém de um painel de disputa para resolver o
litigio no ambito do sistema da OMC. A motivacagaligara realizar esta pesquisa é avaliar se o
direito de comércio internacional deve ser um umsénto mais poderoso para lutar contra a guerra
fiscal que atualmente ocorre no ambito internadidesido a prevaléncia do crescimento econdmico
mundial. E o objetivo de este estudo analisar psaiss do Programa Inovar-Auto, para explorar e
testar os principios do comercio internacional eDieeito Tributério Internacional contra este
Programa, e para avaliar a legitimidade e validdoleeferido beneficio fiscal. Como resultado, a
dissertagdo de mestrado considera que o PrograswartAuto ndo deve ser considerado como uma
medida restritiva ao livre comércio, principalmepteque ndo é oferecido um tratamento diferenciado
entre produto originario do membro da OMC, nem fage produtos nacionais sobre os produtos
estrangeiros, sob o ponto de vista do PrincipitéN@a-Discriminacdo. Por fim, o Programa também
esta em linha com o Acordo sobre TRIMs, do Acomlrs SMC e os Objetivos de Desenvolvimento
Sustentavel decretado pela UNCTAD em 2014.

PALAVRAS-CHAVE: Incentivos Fiscais, Tributacdo Internacional, Gaétiscal, Desenvolvimento
Sustentavel
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1 INTRODUCTION

A. Motivation of Study

The Brazilian market represents an extensive sbfithe Europe Union EU’) trade at the Latin
American region. In 2014, the EU's overall expaoBrazil were worth more than €36 billibof
which nearly €18 billion for machinery and trangpequipment, including motor vehicles and its
parts. Notwithstanding, over the past few yearsedkort to Brazil of EU vehicles and parts have
decreased on average 11.4% per year from 857,91 inn2011 to 788,100 units in 2012 and
581,700 units in January-October 2013, accordirthed=uropean CommissioreQy Commissionor

Commissiori).?

On the effort to counteract the decrease of th@figan vehicles exported to the Brazilian market, th
EU initiated consultations under provisions of Werld Trade Organization WTO’) regarding
research and developmerR&D’) programs set forth by the Brazilian Government. The EU geie
that Brazil enacted discriminatory measures towamgsorted goods and prohibited support to its
exporters. As a reaction to those measures, inb@ctd014, the delegation of the EU requested the
establishment of a panel to settle the disputeder the WTO system (Dispute Settlement Body —
‘DSB) concerning Brazilian taxation and charges on R&ibgrams, such as the Program of
Incentive to the Technological Innovation and Décaiion of the Automotive Supply Chain. This

program, also known as thimovar-Auto Program’, is object of this study.

Briefly, the Inovar-Auto Program rationale encowsgactual or potential accredited automobile
manufacturers to invest in research on technologgeldpment, innovation, safety, environmental
protection, energy efficiency and quality of vebiend auto parts produced in BraZillo achieve

this, the Inovar-Auto Program grants tax benefigsto 30% on the monthly expenditures cost of
inputs and materials applied in those projects.ddmertain conditiorithe mentioned benefit can be

used to offset the tax on manufactured productsgimafter referred to adPI’ (Imposto sobre

! Compare European Union, Trade in goods with BrReport, European Commission, Directorate-GenesalTrade, 10/04/2015 <
?ttp://trade.ec.europa.eu/doclib/docs/2006/septe’|ﬂMoc_ll3359.pdf> accessed 12 May 2015

Ibid (2015).
3 The request for the establishment of a panel byEilropean Union also listed other Brazilian progas such Program of Incentives for
the Semiconductors Sector (PADIS), Program of Stpjothe Technological Developments of the Industf Digital TV Equipment
(PATVD), Program of Digital Inclusion, Special Rew for the Purchase of Capital Goods for Exportimgerprises (RECAP) and tax
benefit with regard to goods produced in Free Tiadee. These specific programs and tax measuresuiabf the scope of this master
thesis, therefore they will not be dealt with irsthtudy.
4 Pursuant to Article 6 of the WTO UnderstandingRaries and Procedures Governing the Settlementsgfubés (DSU).
® Compare Dispute Settlement WT/DS472/1 < https:iiuwto.org/english/tratop_e/dispu_e/cases_e/ds4fifine.accessed 11 April 2015.
® Pursuant Article 40 §2 of Law.¢i) n. 12,715 of 17 September 2012, as amended;lé&\2iof Decree Qecretg n. 7,819 of 3 October
2012, as amended. There are three types of aaredif(i) for domestic manufacturers; (ii) for Idadistributors without manufacturing
activities in Brazil; and (jii) for investors in deestic manufacturing capacity. In order to be atited, eligible operators must fulfil certain
conditions which concern, depending on the aca#dit sought, in particular a minimum number of ofacturing activities in Brazil
and/or minimum levels of expenditure in Brazil @search and development, engineering, basic inalugtchnology and capacity-building
of actual and potential suppliers.



Produtos Industrialzaddy that is due on the import of inputs and materias well to the sales of

motor vehicle within the limitations of the program

In the request for consultation filed by the EUthe DSB, the delegation of the EU defends that the
Inovar-Auto Program is based on predilection of dsfit inputs over imported goods. In addition, the
EU sustains that, opposed to distributors of ingmbrtehicles of automakers with manufacturing
activities in Brazil; those of car assemblers withéactory plant in the country cannot earn any
sizeable tax credit to offset the IPI tax. Moregvbe request argues that the conditions for ugbeof
tax benefit earned by automakers participants énlttovar-Auto Program limits the possibilities to
offset the IPI tax on imported goods and that ffstesn is geared to favour the use of Brazilian-made

components by domestic manufacturers.

Brazil did not respond to the consultation sentlmuthe EU until December 2014. As a result, the
constitution of the panel was only authorised onvGch 2015, in accordance with Article 6 of the
Understanding on Rules and Procedures GoverningSetdement of Disputes ISU). Other
countries have reserved their rights to particirattae Panels proceedings as third parfiemtil this
present moment, no follow up in the proceedinglie®n found and therefore the ruling of the case is

still to come.

The Dispute Settlement of the Inovar-Auto Prograwoiving EU and Brazil can be compared to
several other global conflicts involving tax measir As illustration, it has been observed that
countries present tax arrangements to attractgor@vestments and to increase the national safrce
tax revenue, mainly due to the recent financiades® Taking those events into consideration, one
may question what would be the relation betweegrmational taxation and global trade competition?
In addition to that, how would world trade law beleato respond to the challenges posed by the
different tax regimes enforced by countries? Thasd other correlated questions motivate the

research performed in this master thesis.

" The IPI is established under the provisions of L@ei) n. 5,172 of 25 October 196€¢digo Tributario Naciong} as amended, in
particular in Chapter IV, Section |; and of Lale{) n. 4,502 of 30 November 1964, as amended. Thégioas of those laws are further
developed in DecreeDecretg n. 7,212 of 15 June 2010. The IPI is levied angactions involving manufactured products inclgdin
imports of goods from abroad. Tax rates vary dependn the nature of the product and its tax cfecsdion and are in line with the
constitutional principles of necessity and selégtivThe imposition of IPI follows the non-cumubedi principle, under which the tax
considered due in prior transactions (includingemf products) may be offset against the tax@usubsequent transactions involving the
product manufactured by the taxpayer. Compare BEIQJ) < http://bdo.ee/static/DBI-Brazil-2013.pdfecassed 12 April 2015.

8 Argentina, Australia, Canada, China, Colombiajdndapan, the Republic of Korea, the Russian B¢ide; South Africa, Chinese Taipei,
Turkey and the United States.

9 Compare Schén (2003), Stewart (2003), Avi-Yonab0(d. All dealing with aspects of tax and inteimiaal trade for International Tax
Policy and harmful tax competition avoidance.

1 The tax rulings in Luxemburg benefiting several B8\ amongst IKEA, Amazon and Fiat established &t tountry has been widely
broadcasted by work of the International Consortiofm Investigative Journalists (ICIJ) < http://wweijiorg/project/luxembourg-
leaks/leaked-documents-expose-global-companiestsiot-deals-luxembourg> accessed 5 May 2015.



In the intersection between international taxat@o global trade competition, ROSEMBUJ states
that the world trade system and tax law are basmehd three axes (i) the unconditional obligatién o
the most-favoured nation, (ii) the obligation oé thational treatment, and (iii) the prohibitionsthte
aid that may alter or falsify the commercial congpee or affect the fiscal interest of other states.
These three axes will be used as benchmarks tk drat test the object of this study in order to
answer the research question. Additionally, thevdmeAuto Program is used as an object of study in
order to understand the interaction between taxdad global trade. Therefore, the program will be
tested against the benchmarks of the regulatomndveork and under principles of law ruling

international relations.

In conclusion, the overall motivation to perfornisthesearch is to evaluate whether internatioaaletr
law should be a more powerful instrument to figlgiast harmful tax competition due to the
prevalence of world economic growth. It is the aohbije of this study to analyse the aspects of the
Inovar-Auto Program, to explore and test the iradaomal trade and tax law principles against this

case, and to assess the legitimacy and validitgeofforementioned program.

B. Research Question and Limitations

It is the aim of this thesis to conduct a researuthto answer the following research question:

‘Under WTO Law, should the tax regime of the Braaih Inovar-Auto Program be considered a

prohibited measure from the viewpoint of the Pripée of Non-Discrimination?’

This main question is answered by first answerlrggfollowing sub-questions:

a.To what extent can international trade law beduas an instrument to mitigate abusive tax

competition?

b.How much does international trade law influenesealioping countries’ grants of tax benefits in

order to attract investments?

The focus of the research question is exclusivelyttee Brazilian Inovar-Auto Program dispute

settlement framework under the WTO Systém,its wording, as well as related case law and legal
literature. The master thesis does not deal infdefith any other provisions or trade agreements not
correlated to tax incentives or subsidies, butoésimerely briefly touch upon them where found

necessary.

 Compare Rosembuj (2007), page 348.



In order to analyse the research question thisysgigursued as followedhapter 2 deals with the
development of the normative framework that is uaeda benchmark against which the research
guestion is tested. For the purpose of the resgémnehprinciple of non-discrimination is used as a
benchmark. The reason for the choice lies not onthe fact that the principle of non-discriminatio

is considered to be one of the key principles ugiy international trade law under the WTO
System, but also in the fact that especially thimgple offers the best possible basis for the
assessment of the Brazilian Inovar-Auto Progr&hapter 3 discusses the current treatment of
imported goods under the Brazilian Tax System thinothe prism of the Inovar-Auto Program, as
well as the most relevant legal and economic caresees produced by its current wording. The aim
of this part of the thesis is to discuss the mekivant legal sources related to the current treatm
and its consequences with a view to developingah&wer to the research questi@hapter 4
investigates whether international trade law canuped as an instrument to mitigate abusive tax
competition and to what extent international tréale influences developing countries’ grants of tax
benefit in order to attract investmentShapter 5 is reserved for analysis of the findings under
Chapters 3 and 4, and their evaluation in the liaflthe normative framework developed in Chapter 2.
In this sense, the current regime of Inovar-Autdeisted against the benchmark set in Chapter 2.

Finally, Chapter 6 provides for a summary the conclusions, and tisgvars to the research questions.

C. Methodology

The methodology used for assessing the researc$tigques based on description and analysis of
different sources of law as well as on a reviewadévant legal academic literature. In this cage th
applying WTO Agreements, the Brazilian Law n. 13/12, the Brazilian Decree n. 7.819/12 and
Dispute DS472/WTO are considered. It is also ugethé research data on public bodies accessible
through the WTO Research Platform and news onalimmedia regarding the Inovar-Auto Program. It
is understood that this research method is betdstor providing necessary information for anaysi
of this particular research and making conclusibeseon. Specialized legal literatures, both bykisoo

or articles are consulted to substantiate the dsouo.



2. PRINCIPLE OF NON-DISCRIMINATION

2.1 Introduction

Within foreign commercial exchange, principles anlés are applied in order to harmonize the global
trading system and to secure countries’ acquisitibtheir equitable share of the gafisThe law of
the WTO is designed to cover trade distortions amérnational trade related issues from tariffs,
import quotas and customs formalities to compulstcgnsing, food safety regulations and
intellectual property right§As a result of this, six fundamental rules and @ptes practiced inside
the WTO system are identified in the legal framdwmy BOSSCHE*

i.the principle of non-discrimination;

ii.the rules on market access;

iii. the rules on unfair trade;

iv.the rules on conflicts between trade liberalisaiod other social values and interests;
including the rules on special and differentiahtreent for developing countries;

v.the rules promoting harmonization of nationalulagon in specific fields;

vi.the rules relating to institutional and procedusales.

Put short, the rules on market access bind WTO Mesito negotiate mutually reduction of custom
duties, eliminate non-tariffs barriers and prohipiantitative restrictionS. The rules on unfair trade
aim to guarantee an international fair market bgiging economic market failurfs for example,
anti-dumping regulations. The conflict between d¢rdiberalisation and others social values and
interests is tackle by specific WTO rules and dikieés which takes into account economic and non-
economic values including the protection of theiemment, public health, public morals, national
treasures and national securifyThose social values and interest permit WTO Meserdeviate
from the trade liberalisation obligatioffsThe international trade rules also deal with othens-tariff
barriers to trade such as technical regulatioasdstrds and conformity assessment proceduresgas on
can see in the TBT Agreement, the SPS Agreementren@iRIPS Agreement.Finally, institutional
and procedural rules guide the decision-makingdigspute settlement in the multilateral trade within
the WTO System.

2 Compare Bossche (2008), page 34.
%3 |bid (2008), page 37.

4 |bid (2008), page 37.

15 Article XXVIII GATT (1994).

6 Compare Micheau (2014), page 34.
"Compare Bossche (2008), page 41.
18 |bid (2008), page 41.

9 |bid (2008), page 41.



Among this set of rules, the principle of non-disgnation is considered in the literature as kegem
WTO law.?° BOSSCHE recognize that discrimination measurewdst, as well as against, other
countries “distorts the market in favour of produand services that are more expensive and/or of

?1 and therefore must be avoided due to trade liizatadn. For this reason, it is the

lower quality
principle taken to be the best basis for the assassof the research question over the others.ries
addition to that, the rationale of this principgematerialised by the application of the most-faedu
nation (MFN’) treatment obligation and the national treatm@MNT’) obligation. More detailed

analysis of the principle of non-discrimination dtgdobligations will follow in section 1.3.

2.2 Principle of non-discrimination in the context akation in global trade

Over the past seventy years selling and buyingtipechave been shifting from local supply chains
(i.e. territory of a country representing a particularatket”??) to multilateral international trad&
Aspects of this multilateral trade are often graispg the current high-speed means of transport, the
increase in production and distribution, the adbdiy for consumers to purchase goods online and
the availability of render services put on offerotigh cross-border transactions, among others.
Another side of this economic integration, usuadiierred in the literature as effect of globalieatf,

is Foreign Direct InvestmentRDI’) that emerged as one of the most frequent usdtads to invest

in cross-border economic activities through Multiomal Enterprises KINES’) over the 1990 In
addition to that, MNEs also engage in internatiostilicture planning and outsource of their
productions and operations aiming increase in trafnd lower cost$?® Furthermore, MNEs have
been currently under the eyes of the governmerdsoaihe public opinion due to leaks in the news
concerning their aggressive tax planning resultimgjttle or no effective taxes payments on their

worldwide profit.?’

2 |bid (2014), page 33. In this regard, the autHso dndicates a vast list of contributions in thady of principles of WTO law, for
example, Noonan CThe emerging principles of international competitiaw, Oxford University Press, 2008; Michell A.egal principles

in WTO disputeszambridge University Press, 2008 and so on.

21 Compare Bossche (2008), page 321. It is relevastucidated that the author indentifies that disivation among national product and
others countries was a characteristic of the ptioigist trade policies pursued by many countriesrduthe Great Depression of the 1930s.
In addition to that, the author sustains that thdiserimination measures contributed to the econand political crises that resulted in the
Second World War. For that reason, eliminatingrifisination in the context of the WTO is to be calesed the paramount value under the
trade liberalization conducted under the WTO Agreets.

22 Compare Schén (2009), page 67.

2 Compare, for example, Mazumder (2008), page Swites: “The increase in world trade has been due humber of factors. In the post
World War Il period, vigorous expansion of the vabeconomy, partly due to Government policies aireensuring economic growth, has
provided the principal impulse for the growth of ndotrade. The increase in overall growth rate® alssulted in a vast and widely
disseminated increase in personal incomes, whigh gae to an increased demand for imports. Gralkhetalization of trade restrictions
and import controls, reduction in customs tariffsl ahe vigorous export promotion activities hav&atontributed in the growth of world
trade. The increased flow of funds from the ecomatty advanced countries to the developing oneg ladso helped in the growth of world
trade.”

24 Compare Schinkel (2009) and Schén (2009).

%5 Compare Correa and Kumar (2003).

% |bid (2003). They also analyse that comparinghtotbtal exports of goods and services of the cofierS$ 7.4 trillion in 2001, the sales
of affiliates of multinational enterprises (MNEs}alled $ 18.5 trillion in 2002, while in 1990 sslef foreign affiliates were only marginally
higher than those of global exports.

7 See note 10.



At the same time, one should note that nationakegowents (legitimized by principle of national
sovereignty) have the ability to impose tax eitfeesecure revenue for its public-social purpose® or
influence behaviour decisions made by individuald aompanies while designing their tax systems.
By doing the latter, it is undeniable that the goweent ends up interfering with the forces of the
market — shifting part of the demand for goods seices from the private sector to the government
or distorting the natural consumption and investmeshaviour.”® Although autonomy of legal
jurisdiction assures to governments the powerxpttadetermine the taxable event, the exemptions o
the concession of tax credits, tax benefits orritiges within its territory towards the respective
resident taxpayer, one should note that the ndtiegal system must comply to its commitments
signed under international law in order to mainthia coherence and effectiveness due to the rule of

law principle?®

Regarding the role of the government’s interferemithin global trade, economists are usually of the
opinion that countries should encourage internatitnade and exchange of goods and services on the
basis of their comparative advantd§én essence, countries would produce internatieeahomic
welfare by applying their natural advantages indping particular commodities while performing
transactions with a foreign count’{f. Nonetheless, countries frequently attempt to uaklertrade
protectionist measures to protect domestic industiyployment, sustainable environment and
revenue collection from foreign competition. Asesult of this practice, DEARDORFF and STERN
reflect that trade protective intervention, alsmwn as exploitative intervention, “is likely to @in
countries in the classic position of the Prison&ilemma; that is, each country has available &pol
that will benefit itself at the expense of othdyst if all countries simultaneously pursue thati@ol

all are likely to lose® Subsequently, international trade law developeteial framework aiming on

the avoidance of harmful protectionist measurewder to safeguard trade liberalization.

Taking a step back in history, these developmamdsdéscussions concerning world economic growth,
international tax and globalization are in many svagmarkable. The post-Second World War period
was heavily influenced by the intense global effortonsolidate international trade business asal al
it was driven by the ideal of peace through comimaérexchange. Moreover, the need to attract
investments due to the collapse of the productygtesn caused by the allocation of war efforts and b
the devastation left in Europe appealed to thetabBshment of the international trade order. In
response to this ultimate need to reorganise tliderpthe General Agreement on Tariffs and Trade
(‘GATT?"), signed in 1947 and revised in 1994, came tadoohtrade and economic relations “with a

view to raising standards of living, ensuring fethployment and a large and steadily growing volume

28 |bid (2003), page 285.

% |bid (2003), page 286.

30 Compare Bossche (2008), page 20.
31 Compare Helpman (2011), page 18.
2 |bid (2011), page 23.



of real income and effective demand, developingfiiieuse of resources of the world and expanding
the production and exchange of gootfs.As the result from Uruguay Round (1986-1994)
negotiations, the WTO was created to encompassidti-lateral agreements in trade and services,
including®® GATT, to establish a dispute settlement processolue conflicts between the WTO
Members and to facilitate the negotiation of tramgeements among governmefitShe WTO
Appellative Body (AB’) ruled in theBrazil — Desiccated Coconutise understanding that the WTO
Agreements are to be considered as an entire pidtaining a “single undertaking” nature. In
addition to that, the agreements represent “arparsdle package of rights and disciplines whichehav
to be considered in conjuncticfi’and therefore they are preeminent to rule themateonal trade

transactions.

The way in which governments impose their taxes ao influence international trade. In this
respect, SCHON illustrates it as when the natitealsystem choose to charge the amount of income
earned from the export of goods and not give eximgor the export activity or whether the tax on
profits takes into consideration the using of daimgsoducts over the imported ors\ccording to

the preamble of the GATT, the WTO Members intendttengthen their trade and economic relations
by “entering into reciprocal and mutually advantage arrangements directed to the substantial
reduction of tariffs — custom and excise dufies and other barriers and to the elimination of
discriminatory treatments in international commef@eUltimately, governments impose customs
duties on international trade to generate revendaraaddition to that countries often intervendhie

world market.

Looking now more closely at the principle of nosaimination as avoidance of distortion in
international trade, the WTO system sets forth thtions on the WTO Members’ sovereignty
concerning taxation. On this ground, provisionstax incentive measures are found through the
Articles I: 1, lll: 2, lll: 4 and llI: 5 of the GAT, Articles 3.1 (b) and 3.3 of the SCM Agreemend an
Article 2.1 of TRIMS Agreement, as set in Annexfltos study. Subsequently, countries are enforced

to design their national tax regimes without getiegaany protective effect in favour of local prads

3 Preamble of GATT (1994).

34 Note that the WTO System is mainly made of the éé@inAgreement on Tariffs and Trade (GATT), Gengtgteement on Trade in
Services (GATS), Agreement on Trade-Related Aspeiit Intellectual Property Rights (TRIPS), Agreemem Subsidies and
Countervailing Measures (SCM Agreement), Agreen@ntTrade Related Investment Measures (TRIMs Agestmamongst others
agreements. <https://www.wto.org/english/docs_egdeditm> accessed 10 April 2015.

3 World Trade Organization < https://www.wto.org/slg/thewto_e/whatis_e/who_we_are_e.htm> acces3ekpfil 2015.

% See Appellate Body Report, Brazil — Desiccateddat, page 12.

57 See Appellate Body Report, Argentina — Footwea)(Bpara. 81 and Appellate Body Report, Korea -Daiara. 74.

38 Compare Schén (2003), page 283.

39 Compare Schén (2003), page 287. He writes that thaugh the law of WTO does not provide a gengedihition of tax, it recognizes
the difference between customs duties, direct taxesindirect taxes. Thus, footnote 58 to the SlibsiAgreement distinguishes between
customs duties (“ tariffs, duties, and other fistladrges that are levied on imports”), indirectetax “sale, excise, turnover, value-added,
franchise, stamp, transfer, inventory and equiprteexes”) and direct taxes (“taxes on wages, [moiitterest, rents, royalties and all other
forms of income, and taxes on the ownership op@ry”). The author also defends that it is gelheessumed that this detailed definition
can also be applied in other areas of world trade |

‘0 preamble of GATT (1994).



over foreign ones due to competittbror any other trade-discriminatory measure amongONT
Members. Henceforth, it can be conclude that tapslation and other burdens should not deviate
from the most-favourite nation and national treattmebligations in line with the principle of non-

discrimination.

2.3 Principle of non-discrimination treatment obligns

Eliminating discriminatory treatment in internatadntrade transactions is one of the two main
objectives set forth under the WTO systérRursuant Article | and 1Il of the GATT, discrimitoay
measures are challenged against the Most-FavouatidrNtreatment that prevents discrimination
between like products among WTO Members and thénhkit Treatment Obligation that restrain a
country from discriminating foreign products agailegal goods, respectively. In accordance with the
said, the rest of this section is directed to cahpnd these two treatment obligations in which the
principle of non-discrimination can be observed,tscan conclude how these treatments are to be

used as the benchmark against which the evaluistiperformed in Chapter 5.

2.3.1 Most-Favoured Nation Treatment in the context efWiTO

The MFN treatment is more often than not considéodoe the keystone of non-discrimination in the
international trade. It prohibits discriminatiorgegding the national origin or destination of adarct

or service among WTO MembefsMAVROIDIS notes that MFN treatment is divided irtteo main
functions?* The first concerns the relation between governmantl the private sector by preventing
opportunistic taxation due to the setting of taritfnilaterally. The second regards the multilateral
trade liberalization and tariff negations amongraaas by avoiding concessions erosion. This himder
WTO Members from contracting “better terms of markecess to a third country. As a result of this,
trade agreements become more credffildoreover, MFN treatment simplifies the countries’
customs procedures by giving the same treatmelikg¢goroducts from all their trade partners also
reducing the number of possible bids and outcomiéisinatariff negotiations*® Nevertheless, the
MFN clauses are becoming the exception in the tratetions between countries due to several
preferential treatment, customs unions, free tta@as, common markets experienced in the current

global trade transactions. However, the MFN remaipsincipal obligation for WTO Membef5.

41 Compare Schén (2003),page 283.

42 Compare Bossche (2008), page 321.
“3 bid (2008), page 321.

44 Compare Mavroidis (2013), page 130.
“ Ibid (2013), page 131.

“ Ibid (2013), page 132.

“"Compare Bossche (2008), page 324
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Pursuant Article I:1, of the GATT, measures thatfeo any advantage, favour, privilege or immunity
granted by any WTO Member to another country memsheédiately and unconditionally be given to
the like product originating in or destined for allher Members. In this perspective, the MFN
treatment is enforced not only agaird# jure discriminations which are considered as a clear
favouritism from the law, regulation or policy; balso concerninge factodiscriminations carried out
within the trade practic&.In Canada-Autosthe Appellate Body ruled that the Canadian ex@npt
measures which by their wording were to be consmli€forigin-neutral” were deemed to be
discriminatory due to the exemption was in factegito certain small number of countrf@®ther
than that, discriminations between like produciginating in, or destined for, different countrigie
prohibit>°

Put simply, the MFN treatment obligation is setticagainst measures representing a better treatment
granted from a WTO Members to another country akrerothers WTO Members. These advantages
concerns any (i) customs duties and charges okiaayimposed on or in connection with importation
and exportation, (ii) rules and formalities affegtithe sale, distribution and use of products &id (
internal taxes. Moreover, in ti&pain — Unroasted Coffabhe Panel clarified that the MFN treatment

is equally applied to bound and unbound tariffsngé" As result of that, the interpretation of the
concept of “any advantage” was also applied totamdil bonding requirements tax and customs
duty benefit®®, concessions to tariff rate quo'st‘hand so on. In this scenario, it can be concludg th
tax measures affecting international trade areheddy the MFN treatment and therefore evaluated

under the non-discrimination test.

Another aspect of the MFN treatment concerns timediscrimination regarding advantages granted to
products originated in or destined for any countryelation to like products from all other WTO
Members. Admitting that the concept of “like prothicis still controversial in the WTO DSU
systeni®, the Appellate Body irEC — Asbesto&considered that the dictionary meaning of “like”
suggests that “like products” are products thateslaanumber of identical or similar characteristfcs
This concept was challenged in the GATT PanelSmain — Unroasted Coffethat applied the
essentiality criteria for defining likeness. Inghscenario, the Panel understood that process-based
distinctions were not relevant to define likenesd therefore the characteristics of the produdtisita

into account their end-use and also the tariffmegof other WTO Members should be considered in

8 Compare Bossche (2008), page 324.

49 See Appellate Body Repoftanada — Autgpara. 78

% See Appellate Body Repoftanada — Autospara. 84.

5l See GATT Panel Repo@pain — Unroasted Coffegara.4.3

%2 See Panel RepottlS — Certain EC Productpara. 6.54.

% See Panel Repoihdonesia — Autopara 14.147

% See Appellate Body RepoEC — Poultry para. 99.

% The concept of “like products” is found in sevetidcussions. For instance, compare Appellate BRejyort,Canada — Aircraftpara. 91;
Appellate Body Reportlapan — Alcoholic Beverages fara. 114 and GATT Panel Repd&EC — Animal Feed Proteingara. 4.2.

% See Appellate Body RepoEC-Asbestogara. 91.
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order to demonstrate the likeness among prod(cEhus, the extension of the concept of like
products is more often than not defined in casedse level due to the absence of case law directly

addressing this issug.

Finally, the MFN treatment requires that any adsgatgranted by a WTO Member to imports from
any country must be granted “immediately and untawlly” to imports from all other WTO
Members? In this sense, the GATT Panel ruled in thdonesia — Autothat tax and customs duty
benefits could not be made conditional on any iGatéhat are not related to the imported product
itself.®® However, inCanada — Autche Panel made distinctions considering that thgosition of
conditions that do not discriminate between proslact the basis of their origin is consistent with t
MFN treatmenf® Henceforth, one should note that the MFN treatrranis to insure an equal
treatment among WTO Members and therefore in destetlte condition to like products is applied to

all the others Members it shall not be deemed idisicatory.

2.3.2 National Treatment in the context of the WTO

Besides the prohibition of discrimination among ducts from different WTO Members as

aforementioned in the MFN treatment, the WTO sysaédsn constrains a WTO Members to enforce
discriminations between their national products kel products from abroad due to the National
Treatment obligation (NT). As consequence of thatintries should not enact domestic instruments

to treat national products better than foreign mrdg because of their different oridih.

Pursuant Article 1ll:1, of the GATT, domestic pglieneasures are deemed discriminatory whereas
applied as to afford protection to the nationalducis. MAVROIDIS alerts that national protection is
meant to be interpreted as a “shield from competitand refers to measures giving rise to negative
international externalitie¥. This represents a distortion on competition dught increase of cost
burden for foreign product accessing the natiorelket. Hereof, internal measures should not protect
domestic production with regard to internal taxatas “like products”, directly competitive products

or substitutable products and considering the materegulations?

" See GATT Panel RepofSpain — Unroasted Coffepara.4.6 — 4.9.
%8 Compare Mavroidis (2013), page 149.

% See Article I:1, GATT (1994).

0 See GATT Panel Repothdonesia — Autopara. 14.146.

6> Compare Bossche (2008), page 333.

62 Compare Mavroidis (2013), page 300.

% |bid (2013), page 300-301.

6 Compare Bossche (2008), page 348.
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In reference to the scope of internal charge, thedhcerns all the taxes applied directly or inclise
on domestic products. Direct takeen the products are to be considered as, for elawglue added
taxes (VAT), sales taxes and excise duties. Momedbés is also understood as any other charge
applied on or in connection with produéidndirect charges relates to taxes applied on thegssing
of the product as well those imposed on inflts this scenario, the Appellate Body stated in
Argentina — Hides and Leathe¢hat even tax administration measures take the fafran internal
charge when applied to produisBy doing do, such measures also must be subrtittéte NT
obligation. Hence, in accordance to Article lliif,the GATT, internal taxes on imported products

should not be in excess of the internal taxes agpb like domestic products.

The NT application on directly competitive or sutogtble products set the comparison between the
imported product and the like domestic product imnitthe marketplace being “able to satisfy a
particular need or taste of the consunféThis ensures a competitive level field within th@mestic
market taking into account the international traleerefore, national measures shall not discrirginat
foreign products due to domestic market proteckiprinducing the demand for the national products
by freezing the offers of foreigner goods. Moregvaccording to the Panel idS- Section 337,

“ effective inequality of opportunities for importegbods in respect of the application of laws,
regulations and requirements affecting internad”sadpresents treatment no less favourable withen t
domestic market competition. As a result of thatpantry must refrain to issue internal regulations
requirements that set less favourable treatmentdast national and foreign like products due to

afford protection to domestic production.

Having seen the most-favourite nation and natidnehtment obligations meanings of the non-
discrimination concept in the previous section,dhéhor is of the opinion that a combination ofs#o
two obligations best fits the discussion on theesssient of the Inovar-Auto Program in compliance
to the WTO law. In that sense, the principle ofd@strimination, in this particular dual-aspecttioé
MFN treatment and the National Treatment Obligatisrtaken as the benchmark against which the
current tax regime of the Inovar-Auto Program isseted in Chapter 3, and the alternative
approaches to the investments incentives by taxsunea dealt with in Chapter 4, is evaluated in
Chapter 5.

% |bid (2008), page 349. The author also alerts itieime taxes or import duties are not coveredesthey are not internal taxes, per say,
on products. However, income tax regulation cacdresidered to be an internal regulation and thdaltavithin the scope of article 111:4,
of the GATT, according to the Panel Repd8;FSCpara. 8.145.

¢ |bid (2008), page 350.

Ibid (2008), page 350 and see GATT Panel Repagan — Alcoholic Beveragespiara. 5.8.

% See Panel Repoftrgentina — Hides and Leathgrara. 11.144.

% See Appellate Body RepoKprea — Alcoholic Beveragegara. 114.
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2.4  Recovery of Tax Incentives under WTO law

Following the analyses of the aspects and relevssues correlated to the Principle of Non-
Discrimination, the author is of the opinion thais essential to go deeper in the discussion xf ta
incentive under the WTO law looking at the methddrecovery of such measure once ruled as
prohibited by the DSB System. But first, the geheispects of the dispute settlement are outlined
taking the view point of the involvement of the WTMEmber and the private sector in the dispute.
BOSSCHE states that the dispute settlement systedesigned to deal only with WTO Members,
which means that it is a ‘government-to-governmemgstem of dispute resolutiéfAs a result of that,
non-State actors, such as companies, NGOs andsdthgrayers, are in principle excluded from the
dispute settlement mechanism even though they naag Istrong interests in the pledgeSuch
understanding can be seen in the-Shrimpcase when the Appellate Body recalled expressiynéy

be well to stress at the outset that access tadliipaite settlement process of the WTO is limited to
Members of the WTO. This access is not availablelen the WTO Agreement and the covered
agreements as they currently exist, to individealmternational organizations, whether governnlenta
or non-governmental’® It can be sensed by the strong lobby groups, foweompanies or
significant associations influencing the governmemt the dispute. In that respect, the SCM
Agreement provides that investigation should b&at@d at the request of domestic industry of the
WTO Member. Henceforth, although WTO law is notaretpd to individuals it is very common to see

the involvement of the private sector in the disgut

In case of any tax measure is to be found a prhilsubsidy, the panel may rule that the subsigizin
Member must perform the withdrawal of the subsidiheut delay’. In this regard, the panel shall
specify in its recommendation the time-period withihich the measure must be withdralftrJJA
observes that “one must keep in mind that repayrmgptohibited subsidies is still an undiscovered
area in the context of international trade law #ad it is far from becoming an accepted part ofQVT

remedy procedurée’”

In contrast with the State Aid Regulations in Eig which enforces the Member
State to recover the aid from the compénthere is no legal basis in the WTO law for puitigh
private companies by repayméhtn that sense, it is mostly common for the winktember to make
use of the Appellate Body ruling as a bargain ihier trade negotiations instead of actually erdorc
the measures imposed by the DSB against the bamgfmompany. In conclusion, the author is of the

opinion that although the private companies aredireictly affected by the Appellate Body ruling, it

0 Compare Bossche (2008), page191.

"t Compare Micheau (2014), Page 358.

2 See Appellate Body Report, United States — Imposhibition of Certain Shrimp and Shrimp Produttsl/DS58/AB/R, circulated 12
October 1998.

8 See Atrticle 3(7) and 22(1),DSU.

™ Compare Article 4.7, of the SCM Agreement.

> Compare Luja (2003), page 147.

"® See Article 107 and 108 of the TFEU.

" Compare Luja (2003), page 146.
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is to be note the impact of the dispute settlemetiie investment flow and overall losses influehce

by the withdrawal of the prohibited tax measuréigmeconomic climate of the losing Member.

2.5 Preliminary conclusions

The principle of non-discrimination is one of theykprinciples under WTO law. It is a pillar to the
international trade liberalization ensuring elimioa of discriminatory measures. In order to da.tha
such discriminatory measures are challenged agtirsMFN treatment obligation and the national
treatment obligation. In addition, the principle obn-discrimination is seen in a dual-concept
approach in different contexts. For the purposéhisf master thesis, the author assigns continuously
the MFN treatment obligation or the national treasinobligation on proper occasion that it is needed
The non-discrimination framed this way concludes discussion on normative framework that will
serve as a foundation for the evaluation performdasequently. Moreover, the impact of the eventual
withdrawal of a tax measure in conflict with the @Taw have big effect in the economic welfare of
the subsidizing Member, even though it is not esédrby WTO law the repayment of the prohibited
subsidy by the private company.
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3. THE BRAZILIAN IMPORT TAX SYSTEM AND THE INOVAR - AU TO PROGRAM

3.1 Introduction

This section will focus on the current treatmentiroport under the Brazilian Tax System through,
firstly, the general aspects of this system andlatgal sources. Subsequently, the relevance of
international treaties and conventions to the BieaziTax System and their place in the nationahleg
system is screened. Then, a brief overview of tteziBan import system in light of the Principle of
Non-Discrimination is given a look. Afterwards, thegal and economic corollaries of the current
Greater Brazil Plan are examined. The section coled with a reference in depth to the specific

regulations and criteria of the Inovar-Auto Programdl its application in a pragmatic approach.

The aim of this section is to, by analyzing the Alian Import Tax System issues and the detailed
terms and conditions of the Inovar-Auto Progrant,ugethe basis for the evaluation that is going to

take place in section 5.2, against the benchmarkopward in section 2.3.

3.2 General Aspects of Brazilian Tax System

The Brazilian tax system is designed in the Fed@mistitution (‘Constitution”) of 1988 in which
are found general principles, definitions of taxesmpetences to tax, procedures, and limitations
concerning the power to tax in the national taxeys Brazil is a Federal Republic, comprised of the
Federal District, 26 States, and more than 5,564ibfpalities. In the vast national territory, the
power to tax is shared by competence (right to &) jurisdiction (legitimacy to tax) of each orfe o
these administrative spheres individually. Morep\ EHOUERI explains that the Constitution also
presents the conditions and limits of tax as usednstrument toeconomic interventioff In that
sense, each of those administrative spheres ofFdderation is obliged to comply with the
constitutional principles and restrictions whileemising their power to tax. Subsequently, the
National Tax CodeQddigo Tributério National — CTNenacted by the Law n. 5,172/1966, regulates
constitutional limitations on the power to tax,addish general rules concerning tax legislation and

provide for conflicts of competence concerning@adters between the Federative sphétes.

The Brazilian tax system is articulated by suppletasy and ordinary federal laws, resolutions issued
by administrative authorities and State or Munitipavs in their respective tax competence. More

often than not, “ legislation is frequently intramhd and changed by laws and provisional measures,

8 Compare Schoueri (2012), page 68.

™ pPursuant Article 146, Federal Constitution, altjiodhe National Tax Code was consolidated in 1@8faélly as an ordinary law it is
materially faced as supplementary law due to thiereaafunction and application of the provisionsfeeth in the Code within the Brazilian
tax system.
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but retroactive legislation is not permitted, excepen it benefits the taxpayer and when the taxabl
event affected has not yet been complef@d&nother aspect of this tax system is that the Miwgiof
Finance has the responsibility for implementing &tatutes which represent the tax authority
interpretation on tax affairs within the Federahege. This is done through the Brazilian Revenue
Service Receita Federal do Brasil — RFB/hich is bound to those tax interpretative retiafes in the
fiscal practice as tax authority. Moreover, taximgg are often issued and practiced considering
specifics facts and situations. In the end, judlicgse law interpretations on tax matters usudby p

relevant “influence over other comparable caseselisas the decisions of the tax authoriti&'s”.

3.3 Sources of Brazilian Tax Law

The Brazilian tax law regulates the relationshipween the taxpayer and the State as tax authority
within the national jurisdiction. In this scenartbg taxable event, the taxable object, the taxattte
exemptions, tax credits and so on must be foreseéme law in order to constitute the tax relation
between those two pole¥. The source of the tax legislation in the Braziltax system is dictated

pursuant Article 96, of the National Tax Code, raadollow:

“The expression “tax legislation” is conceived dsetlaw, theinternational treaty and
convention the decree and the complementary norms that ddsisoever, about tax

and its respective juridical relation.lemphasis added).

From the wording of Article 96, it is clear thatetlinternational treaty and conventions ratified by
Brazil are part of the national tax system andeegnt a crucial source of law to regulate the mater

tax in consonance with the international law. Héorth, it also indicates how WTO Agreements
should be perceived in the Brazilian tax system tuneir competence to regulate tax affairs in the

national jurisdiction as further discussed in sBtT.4.

3.4 International treaties and conventions in Brazillax Law

There are no questions whether international #eagind conventions, of which GATT and other
agreements within the WTO System are represengtigee sources of the Brazilian tax law.
However, it is worth the thought over how the rudesl provisions established in those international
legal instruments are internalized in the Braziliagal system and, after that, which legal hienarch

the treaties and conventions receive once theyratiied and implemented in the national legal

8 Compare Doing business and investing in BrazivCR2013), page 102. Accessed 15 June 2015 </htipy.pwe.de/de/internationale-
maerkte/assets/doing-business-and-investing-inihrdf>

8 Ibid (2013), page 102.

82 Compare Nogueira (1986), page 57.
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system. Henceforth, it is notable that the inteomatl treaty is meant to set limits to the Brazilia

jurisdiction; in that respect, the national leggtem must only act within such borders.

To explain the international treaties and convergtion Brazilian tax law, SOUZA states that these
international agreements are especially determioantustoms and double taxation related is&tes.
For that author, in accordance with the Constityttbe international treaties agreed by the Exeeuti
Branch may only be enforced within the nationalsgiction after being approved by the Legislative
Branch. This legislative act would be in essenaesitiered as Law and therefore it would be granted a
higher hierarch degree for these treaties and esioves internalised in BraZif. On the other side,
AMARO reflects that the legal system might be relgdrdysfunctional in case of treaties were to be
considered higher in hierarch than internal legist®. This author presents the problem of consider
the treaty and convention to be higher in hierdrglexplaining the conflict between the internationa

and internal norms, as follows below:

The apparent normative conflict is resolved by dpplication of the provision of the
treaty, which, in this case, is for the domestiw s well as the special rule is to the
general rule. It is obvious that the treaty, instheircumstances, does not abolish, nor
totally (abrogation) nor partially (derogate), date law. Insofar, compared to other
non-contractors countries, Brazil's domestic laiW applied in its entirety? (Translated

extrac)

Going further in the theory of international treatin the Brazilian tax law, this thesis affiliategh

the understanding of SCHOUERI which explains tihé¢rnational treaties and conventions actually
do not conflict with the domestic legislation budtythese international legal instruments deal with
difference competences than the internal 8h&ar this reason, the argument that the internation
treaties and conversion are to be considered staridi superior hierarchy in comparison with the
domestic law is not valid. It is because an intgomal treaty or convention in essence reflects
compromise in jurisdiction due to the power to #&nd not the establishment of a new taxable event,
which is only reserved to the domestic law. In¢ié, it would not be a relation of hierarchy betwee

international treaties and national law, but simgflyegal competence.

3.5  The Brazilian Import System in the context of thim€liple of Non-discrimination

85 Compare Souza (1975), page 35.

8 Ibid (1975). In this same aspect Xavier (2012)gep85, argues that, pursuant Article 178, of thegltutional and Article 52 of the
Temporary Constitutional Provisions Act, it is unaecal that international treaties and conventiaresembodied with a superior hierarch
compared to the internal legislation.

8 Compare Amaro (2005), page 179.

% Ibid (2005), page 179.

87 Compare Schoueri (2012), page 97.
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Pursuant Article 1, of the Decree n. 37/1966, tm@art duty (mposto de Importagdo — I.1is
imposed on the import of foreign products which ar@ufactured abroad and brought into Brazil.
The Import duty rate, which is considered a custdoty, may be changed by the Executive Branch,
as long as such changes are determined withinrtis lpreviously provided for by law. The tax basis
(ad valorenm of the import duty should be in accordance whik tules contained in the Customs
Pricing Agreement that Brazil joined pursuant tat®a® VI of the GATT. In general, such rules
intend to set forth equitable criteria as regardsep of products traded among signing countries,

aiming at preventing the possible practice of tack @mmercial evasion.

According to the introductory notions exploredhistthesis, countries are obliged to treat natianal
foreign products in a non- discriminatory mannes.aresult of that, other taxes as such th& &id

the ICMS” are levied on the foreign product at the same momthe import duty. That is because
those taxes represent a burden to products mantddcand commercialized within Brazil. Ganada

— Wheat Exports and Grain Impoyrtthe Panel recognized that Canada was allowednfmose
additional regulatory requirement on imported gidiie to the fact the same burden was borne by like
domestic graifi® Such Canadian measure were to be considered morirdinatory and in compliance
with the WTO System. It can be concluded, that ¢x&ra burden imposed by the Brazilian tax
authority on the import of foreign good is not distgnatory due to the notion of National Treatment
embodied in Article 1lI:2, of the GATT.

Finally, the import duty is levied on the Cost, urence and Freight CIF’) value of the imported
product. Subsequently, the IPI is levied on the Glfue plus the import duty. Later, the ICMS is
levied on the CIF value plus Import duty, the IlRdahe ICMS itself. As a remark, the taxpayer is
allowed to offset the input credit from the IPI d@MS due to the non-cumulative value added nature

of those taxes. Import duty, however, is a finatdo the importer.
3.5.1 Brief overview of the IPI levied on Import

Article 153, IV, of Brazil's Federal Constitutiorf #8988 empowered the federal government to create
an excise tax to be levied on industrialized (maotufred) products and on the clearance of import
goods, known as the IPI. Based on the general the]PI is to be levied whenever certain inputs
have been transformed or imported, with a subsddegal deal that involves the transfer of their

property. An input is understood herein to be awy material submitted to a manufacturing process

8 Compare Doing Business in Brazil - BDO (note 7).

% The ICMS (mposto sobre Operagdes relativas a Circulacio @edddorias e sobre Prestacdes de Servicos de Toatespnterestadual e
Intermunicipal e de Comunicaca) a type of non-cumulative value-added tax anietewn transactions involving distribution of gopds
the rendering of any type of intrastate or intéesteansport services and communication servicks.tdxable base for ICMS in the import
of foreign good is the CIF value of the import. Bese it is a state tax, each state determinestae of ICMS for transactions performed
within its territory, varying from 7% to 25%, acdimg to the import product.

9 See Panel ReportSanada — Wheat Exports and Grain Impopara. 6.187.
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from which a new industrialized product originatdfie Federal Constitution also set forth, with
respect to this tax, that it would be levied inanstumulative manner; that is, compensation of the
amount owed for each transaction would be offseiresg the amount already charged on previous
transactions. In other words, the acquisition giuis on which the IPI is levied gives their acqugri
party the right to account for the amount corregigato it (a credit) so that at a later date i t&

used to offset against the IPI that is levied daritransactions (a debit).

Note that it is when the inputs on which the IP$ hiready been levied come “in” that the rightaals
registration (credit) occurs. This credit, for fitart, may then be used when the manufactured produc
goes ‘out’, at which point there is an obligationpiay the IPI (debit). Thus, during a certain peiad
time set forth by law, the taxpayer calculatesdieslit to which it is entitled and the registratiorits
accounting, doing the same with the debits thdtais to pay. Note that these are the so called
registered credits, which should not be confuseth wax credits. The registered credits are not
incorporated into the taxpayer’s equity and doh@te any monetary value, that is, they are merely a
instrument to perform the non-cumulative tax syst&aid tax system, for its part, occurs through
offset between the registered credits and debitsileded and accounted for in records képtother
words, whenever the taxpayer analyzes its bookkegeguring the legal period and calculates that
the debits registered exceed the amount of crettiés) it will be obliged to collect the amount
corresponding to the difference between the twdPgson behalf of the federal government. On
the other hand, when it finds that the creditssteged exceed the amount of the debits during the
legal period, the taxpayer will make the offsetwssn them and will keep a credit balance

registered in its accounting.
3.6 Greater Brazil Plan

Innovation policy has been the top mind aim for Brazilian Government since 2087 Several
measures were taken due to incentive investmenssiénce, technology and innovation under the
description to promote the level plain field of thational industry upon the foreign competition. In
August 2011, the Brazilian Government launcheditidestrial policy Greater Brazil Plan 2011-2014
(Plano Brasil Maio) aimed “to spur Brazil's capability to develop owvative products and services,
and prosper from exporting its technology skillthea than agricultural and mineral commoditi&s.”

In that scenario, Brazil set the target on incregasiational competitiveness through incentives for

! This reference point was the launch of the Acitem for Science, Technology and Innovation (PA@I07-2010).

92 Compare Pro Inno Europe Report (2011), page 1ni‘\@iountry Report/Brazil” under Specific Contracr the Integration of INNO
Policy TrendChart with ERAWATCH (2011-2012). Acceds 17 June 2015
<http://ec.europa.eu/enterprise/policies/innovdfims/countryreports/brazil_en.pdf>
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technical innovation, research, added value in ycodn, as well as on providing advantages for

exporters”

For clarity purposes about the context in whictappears that government plan, it is relevant to
transcribe as it appears from the explanatory manum to the Provisional Measure 540/11,
subsequently enacted into Law n. 12,546 / 11, ttea@r Brazil Plan:

Since the international financial crisis in 2008ge tglobal economy has been going
through a lot of turmoil which cast doubt on thdligbof developed countries to recover
and return to display a robust and sustainable@nangrowth. This framework not only
has enabled the increased weight of emerging desnbyut also has allowed acting as the
engine of world economy. (...)

A major difficulty for domestic companies to acceke international market is the tax
burden that increases the cost of production in degnestic market penalizing
employment and production. Reduce tax costs inywtich is a major mechanism to
ensure the competitiveness of domestic industrythadyeneration of employment and

income. (...)

Above one can see that the explanatory memorandum @generic explanation of the measures
included in its body text. The competitiveness odAlian industries in the international context is
highlighted, and reducing the "tax burden thateases the cost of production" would be the key to

ensuring the competitiveness of domestic industry.

Economists are of the opinion that such innovatiomsntive plans represent national industry
protectionism’. For CAMARGO, this protectionism “causes two dititms (i) if the domestic
product is more expensive but the same qualityhasrported one, it becomes less competitive in
terms of price. But if it is more expensive andgobstandard quality (which is very likely), it beoes
less competitive because of both higher price aedrehsed productivity in the industry as a
whole.”™0n the other side, KUPFER sustain that “policiesirtcentivize domestic content are a
decisive factor for reintegrating Brazilian indysinto the global production chain due to the dfec
of globalization translated in the fragmentation wbrld production.® In spite of these two
arguments, we are of the opinion that, althoughpttesence of innovation and industry policies, the
Brazilian infra-structural costs Brazil cost) remain the most influential factor that jeopaeli

domestic industry which becomes unable to competled international trade field.

9 Compare Doing business and investing in Braziv€R2013), note 72.
9 Compare Accioli (2012), page 11.

% Compare CamargapudAccioli (2012), page 13.

% Compare KupferapudAccioli (2012), page 15.
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3.7 The Inovar-Auto Program

In the context of the Greater Brazil Plan, the Bimz Government established the Inovar-Auto
Program under the Law n. 12,715 of September 284 aforementioned described in the Introduction
Chapter of this thesis. This program has beendurdleveloped in Decree n. 7,819/2012, as amended,
and in acts subsequently adopted by the relevahbaties. In this section, the author presents the
outline of the program, the detailed criteria regdifrom its beneficiary and the application ofsthi
program in a pragmatic approach. It must be bonmnmind that the evaluation of the Inovar-Auto
Program in light of the WTO Law is done under Cleajt

3.7.1 The beneficiaries

Pursuant Article 2, of the Decree n. 7,819/2012,aa®ended, there are three types of eligible

beneficiaries to accreditation under the Inovaruto®Program, as follow:

()  Manufacturers established in the country that pcedlorry, truck, vehicles for
passengers, parts and pieces, as well their undegs

(i)  Local distributors without manufacturing activiti@s Brazil of those products
aforementioned; and

(i)  Manufacturers holding approved project to buildimaustry plant in the country
or, in case of already established automakersegi©pf new plants due to production of

new models and goods.

3.7.2 The conditions to accreditation

The accreditation is expired 12 months after thecession of the benefit. This concession may be
renewed for the same period of time as long athaltonditions and commitments are accomplished,
as one can read under Article 3:11, of the of thezi2e n. 7,819/2012, as amended.

General conditions are required regarding all thtgges of accreditation. In this sense, the
undertakings must provide regular status prove rbefloe Administrative Authority concerning the
collection of Federal taxes and the commitment &bcim the minimal level of efficiency of energetic

sources as provided under the Decree n. 7,819/2012.

Specifics conditions, also set forth the Decreg,819/2012, are presented as described below:
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(hAutomakers that produce vehicles or sale congmtiat commercialize them in the

country The accreditation for these both undertakingsdeditional upon directly or
indirectly investment in the country in industriactivity, infrastructure, R&D,
engineering, base industrial technology and trginiAs from 20 January 2014, the
Provisional Measure n. 638/14 increased the mehmsvestment in R&D, engineering
and base industrial technology as all expenditarenport of inputs for labs, software
with no national like product, equipment and thegposition pieces. The Executive

branch enacts the terms and conditions in whiclilkteeoroducts are verified.

(ilManufactures that present projects to buildhduistry plant in the countryRegarding

the project to build a industry plant, the underigkmust apply for an specific

accreditation for each unity planned to instalthie country. This accreditation may be
renewed only once, only if the chronogram of thejgmt is performed in its entirely and
on time. Although those manufactures are subjetitdéogeneral conditions, the building
project itself is not conditioned to meet the sfiedhvestments criteria described above.
Those investment conditions are reserved only tmyre and sale of vehicles in the
domestic market. The building project of the neanplmust only meet the criteria of

annual production capacity determined by the MDigfice.

3.7.3 The benefit

The Inovar-Auto Program grants tax credit of thé bBsed on the monthly expenditure in R&D,

technological innovation, strategic inputs, machmedeposit to the National Scientific and

Technologic Fund, training, engineering and basmdustrial technology performed by accredited
undertaking that commercialize vehicles in the ¢guras one can read under the Article 12, of the
Decree n. 7,819/2012, as amended.

In the case of strategic inputs and machinerytdheredit is based on the result of the applicatiba
factor established by the Executive branch overntoathly expenditures. In the case of R&D |,
technological innovation and deposit for the Nagio&cientific and Technologic Fund, the tax credit
shall be equal to 50% of the expenditures, limite@% of the gross revenue of the overall sales of
goods and services, excluded the ICMS tax and Isooraributions levied on the respective sale.
Lastly, in the case of training, engineering ansidandustrial technology, the tax credit shalldogial

to 50% of the expenditures that exceed betweerf®.dmd 2.75 of the gross revenue of the overall

sales of goods and services, also excluding theridkese sales.

9 This is the Ministry of Development, Industry afdreign Trade in charge to verify investments, aeste and developments and
international trade policies under the Executivenih.
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Besides the methods of accrued the IPI tax crddiementioned, the manufactured that produce
vehicles in the country may benefit from a reductid 30% of the IPI due in the import of vehicles
from the MERCOSUR and Mexico based on the number of import vehiglaschased by the
undertakings between 2009 and 2011, however naegkeg 4,800 vehicles, pursuant Article 21 of
the Decree n. 7,819/2012, as amended.

The automakers that introduce a project to builéhdastry premises in the country are authorized on
the following 24 months of their accreditation fpaccrued IPI tax credit up to 30% on the impdrt o
vehicles, which is offset against the IPI due de séthat product and (ii) suspend the IPI duedten
custom clearance of import vehicles for accrediteghufactures. However, the number of import
vehicles allowed to accrue the IPI tax credit miteéd to the ratio of 1:24 of the annual production
capacity expected in the approved investment projéthin the calendar year. The result of that
proportion is then multiplied by the number of tgcoming months of that respective calendar year.
By the end of those 24 months, the company is azgwto accrued IPI tax credit on the same terms
and conditions regarding innovation and R&D appliecdutomakers that already produce vehicles or

sale companies that commercialize them in the cpunt

3.7.4 The effective time spam

The Inovar-Auto Program is valid until 31 Decemi2817. On this date, all concessions will be
deemed canceled as well as the effects of the ibhererhaining valid the accomplishment of the

previous commitments agreed upon.

Moreover, in the case of rupture on the terms amdlitions set forth by the provision of the Inovar-
Auto Program during the beneficiary period, theradited undertaking is obliged to pay back the

amount of tax otherwise due if there were no IRId@dit since the first concession of the benefit.

3.7.5 The regulation

The Law n. 12,715 of September 2012, expresslygdedel the power to the Executive branch to set
the terms, limits and conditions to the accreditatin the Inovar-Auto Program. In addition to that,
regulate the accruement of the IPI tax credit ghtliof the benefit set forth in the Program.

Henceforth, the respective Decree n. 7,819/201Reisiorm that deals with the subject of the Inovar-

% Mercosur was established by the Asuncion Treatyiaternalized in the Brazilian law system under Brecree n. 350/1991 foreseen the
constitution of a Common Market among Brazil, Argea, Paraguay, Uruguay and Venezuela.
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Auto Program regulation. Thus, it is presented Wwelbhe summarized topics provided by this

regulation for a better understanding of the IneAato Program.

(i)

The project for the installation of new plantsirmtustrial projects must include the development

of activities that result in production capacityoBbof the accredited company due to the production

model not manufactured in the country.

(i) For the manufactures that have projects to setsimgyplant in the country, the accreditation is

subject to compliance with the terms establishedhleyMDIC. In that sense, the MDIC enacted the

Ordinance n. 297/2013 that foresees as follows:

(1) The applicant company must submit evidence detnating the beginning of the

investment project and the fulfillment of physieald financial schedule presented.

(2) If the applicant is not the holder of the inttizd technology, shall submit, within 6
months from its license, the contract on transfelicensing of technology or technical

cooperation recorded at IN®|

(3) The accredited company under the applicatiothefinstallation project must file the
application to the MDIC adding the Operation Licenssued by the Government and
Brand Code / model / version with the DETRANIn order to prove the vehicle

production in the country.

(iii) For automakers that assemble vehicles in the cgdhtihe accreditation is conditional upon:

(1) performing in the country, directly or throuttird parties, the minimum amount of
manufacturing activities and engineering infrasine2®® activities, at least 80% of
vehicles manufactured, according to the followingexiule (year / number of activities) :
2013/8, 2014/9, 2015/9, 2016/10 and 2017/10;

(2) matching at least two of the following requiremts:

9 INPI (Instituto Nacional da Propriedade Industrjas the national institute that regulates thelie¢tual property in Brazil.

1% DETRAN is the autarchy that regulates, superviseé eontrol the vehicle within the respective stateitory wherein the vehicle is
licensed and registered.

11 For the companies that have settled in the coudtey the year 2013, the requirements for theeatitation are shifted in time as follows:
requirements for 2013 are postponed for the caleyetr of the accreditation; requirements for 2@fet postponed to the next calendar year
to the accreditation; requirements for 2015 arepguoeed for the second following calendar year ®dhcreditation; requirements for 2016
are postponed for the third year following the ndir of accreditation; requirements for 2017 argtmaned for the fourth year calendar to
the accreditation.

192 stamping, welding, anti-corrosion treatment andhtiray, plastic injection , motor manufacturing eagbox manufacturing and
transmission ; Mounting brakes and axles systenasiygtion of oneblock ; assembly, final review awthpatible trials ; own infrastructure
of laboratories for product development and testing



25

(a) performing in the country, corresponding expemes in research and
development, at least the percentage, as folloear () percentage) levied on the
total gross revenues from sales of goods and s=viexcluding taxes and
contributions on sale: 2013 / 0.15% 2014 / 0.3%5200.5% in 2016/2017 and
0.5% / 0.5%;

(b) carrying out in the country, expenditures irgiereering, basic industrial
technology and training of corresponding suppli@tsjeast the percentage, as
follows (year / percentage) levied on the totalsgroevenues from sales of goods
and services, excluding taxes and contributiongedewen the sale: 2013 / 0.5%;
2014/ 0.75%; 2015/1%; 2016/1%; 2017/1%;

(c) adherence to Labeling Program Vehicular defingdDIC and established
by INMETRO, with the following minimum percentagé models: 2013/36%
2014/49% 2015/64% 2016/81%, 2017/100%.

(iv) For the undertakings which commercialize but do assemble vehicle in the country, the

accreditation is conditional upon:

(1) performing in the country, corresponding expemds in research and development,
at least the percentage, as follows (year / peageftlevied on the total gross revenues
from sales of goods and services, excluding taxeb @ntributions on sale: 2013 /

0,15%, 2014 / 0,30%, 2015/ 0,50% in 2016/2017@BAY / 0.50%;

(2) realization in the country, expenditures iniaegring, basic industrial technology and
training of corresponding suppliers, at least taecentage, as follows (year / percentage)
levied on the total gross revenues from sales oflg@and services, excluding taxes and
contributions levied on the sale: 2013 / 0.5%; 2013175%; 2015/1%; 2016/1% and
2017/1%; and

(3) adherence to Vehicle Labeling Program defingd MDIC and established by
INMETRO, with the following minimum percentage ofodels: 2013/36% 2014/49%
2015/64% 2016/81%, 2017/100%.

(v) The amounts under the expenditure on researcdearelopment must be applied in the activities

of:
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(1) directed basic research (activities performredrder to acquire knowledge about the
understanding of new phenomena, with a view to ldgw#eg products, processes or

innovative systems);

(2) applied research (activities performed in oreacquire new knowledge, aiming at

the development or improvement of products, praeeasd systems);

(3) experimental development (systematic activitiestlined from pre-existing
knowledge, in order to prove or demonstrate thérieal and functional feasibility of
new products, processes, systems and servicesyeor an obvious improvement of

already produced or established); and

(4) technical support services (services requicedte implementation and maintenance
of premises and equipment intended exclusively ther implementation of research
projects, development and technological innovaténg the training of human resources

devoted to them, directly linked to above actig}ie

(vi) The amounts under the expenditure on engineeriagjc bndustrial technology and training of

corresponding suppliers must be applied to actwitif:

(1) Engineering Development (development of newdpobd or manufacturing process,
and the addition of new functionality or features groduct or process involving
incremental improvements and effective gain in iyabr productivity, resulting in

greater competitiveness in the market);

(2) basic industrial technology (measurement atibresion of machines and equipment,
design and fabrication of specific measuring insgats, compliance certification,
including the corresponding tests, standardizatioigenerated technical documentation

and patenting the product or process developed);

(3) training of personnel dedicated to researchjeld@ment, product and process

innovation and implementation;

(4) development of products, including vehiclesstegns and components, auto parts,

machinery and equipment;
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(5) Building laboratories for the development af #ictivities provided for in (1) and (2);

(6) the development of tools, molds and modelsriolds, tools and industrial equipment
and quality control, new, and its accessories, espparts and spare parts, used in the

production process; or

(7) training providers in accordance with the psoas of Act Development State

Minister, Industry and Foreign Trade.

(vii) The expenditures referred to in items (v) andl ifmiist be carried out in the country directly by
the beneficiary through contracted supplier or arsity, research institution, specialized company o

independent inventor hired.

(viii) The expenditures referred to in item (v) subjecOrinance MDIC / MCT n. 772/13, under
which the company must "maintain a formalized paogiof these activities, composed of one or more
individual projects, specifying and control of gibur expenditures and account for management,
control and resulting intellectual property of thgsojects, as well as take responsibility andriss

risk of the use of their results.”

(ix) In order to be accredited under the Inovar-AutogPam, the company must undertake to fulfill,
until 1 October 2017, the demand for lower energmscmption. This aims to improve the
performance of new cars in Brazil by 12-19% by ¢inel of the Program in 207, using a formula
based on energy consumption more than or equbktmeximum value ( EC1 ), calculated according

to the following mathematical expression:
EC1 = 1,155 + 0.000593 x (accredited Mcompany),redis
Accredited Mcompany means the average mass, iratpgrorder in kg, of all the
vehicles described in the Decree n. 7,819/2012camdmercialized in Brazil by
accredited company, weighted by sales occurrethénl®? months preceding the
calculation.

3.8 Preliminary conclusions

The above overview portrayed the current treatroénihe Inovar-Auto Program under the Brazilian

tax system and its most pressing consequencesowesl that the accredited manufacture under the

103 Compare Stansfield (2014), page 1.
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criteria of present a project to install an indygptant in the country, which is not required any
investment in R & D but the mere fulfillment of tipeoject schedule, shall be entitled in 24 months
counted from the benefit concession to import dfieles by suspending the IPI due in customs
clearance and IPI tax credit accrued of 30%. Hemtigfin the opinion of the author attention should
for the moment, be directed to what extent sudhtrimnent does not apply to identical or similar goods
imported by companies that perform only trade amganies that already produce vehicles in the
country. It may be argued violation of the prineif non-discrimination of Articles | and Il ofeh
GATT. The Chapter 5 is committed to evaluate ttasesnent.

Moreover, the question is whether the incentivedabup a factory in the country for local productio
would violate the Principle of Non — Discriminatiasr be considered promotion of investment,
economic welfare and development in light of the ®VTaw concerning trade-related investment and

subsidies measures. The next section is commiitdtht goal.
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4. INVESTMENT INCENTIVES BY TAX MEASURES UNDER GLOB AL TRADE
COMPETITION

4.1 Introduction

In Chapter 3 the regulation of the Inovar-Auto Reavg and related issues were presented. The
analysis of both, its legal and economic conseggnshowed that this tax benefit is designed to
attract FDI in the automobile sector due to themmtion of the level playing field of the national
industry upon the foreign competition. As suchajpipears this tax measures may produce negative
consequences by discriminate foreign goods, and assult of that, provoking distortion in the
international trade competition. These unwantedll@gpd economic spillovers essentially should be
eliminated, or in the slightest, mitigated regagdihe objective to foster foreign investment, araten

importantly, provide for more non-discriminated lggdb trade.

In accordance with the said, in the Chapter 4, fitse relationship between trade, investment and
taxation will be examined. To this end, the focuk e directed to tax measures steering investment
towards emerging economies to increase welfargavdlctivity. Special attention here is paid to the
effects of tax incentives in the context of globalde competition. Secondly, a look will be takén a
the TRIMs Agreement and the SCM Agreement thawestto regulate foreign investment in the
context of the trade liberalization within the WTSystem. Unlike the spirit of these Agreements, the
interpretation of some of their provisions stillespto clarification to whether tax incentive should
promote development in the emerging economiesidhftamework, one could already anticipate why
the Inovar-Auto is a good example of how to asshesuse of tax measures to attract FDI in the

current global investment scenario.

However, before going further with analysis, foreignvestment notion is laid down due to the
reasonable understanding of its role in global cetitipn. In addition to that, one can notice that
MNEs play relevant role in the financing and investt of the global economy. In that respect, tax
has become a pivot in the location decisions feestment within the MNEs corporate practices
namely, ownership and control, intra-corporate ritiag, transfer pricing, transfer of technology.
Therein, the harmful tax competition is discussEuls, by analyzing the coherence of international
tax and investment climate in the Inovar-Auto Pamgrscenario, this chapter aims to contribute as a

benchmark to the evaluation performed in the se@ig.
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4.2 Investment in the context of the global trade catitipa

According to the OECD, the definition of the Foreigirect InvestmentRDI) is as follows:

Direct investment is a category of cross-bordeestment made by a resident in one
economy (the direct investor) with the objectiveestablishing a lasting interest in an
enterprise (the direct investment enterprise) ihag¢sident in an economy other than that
of the direct investor. The motivation of the diréevestor is a strategic long-term
relationship with the direct investment enterprise ensure a significant degree of
influence by the direct investor in the managenwnthe direct investment enterprise.
The “lasting interest” is evidenced when the direstestor owns at least 10% of the
voting power of the direct investment enterprisge€t investment may also allow the
direct investor to gain access to the economy efdinect investment enterprise which it
might otherwise be unable to do. The objectivedigdct investment are different from
those of portfolio investment whereby investorsndd generally expect to influence the

management of the enterprigé.

FDI is a key component for the development of coestin the current global economy. Moreover, it
is deducted from the definition abovementioned tb@ss-border investment improves the host
economy competition position by encouraging thexdfer of technology and know-how between
companies? Still, policymakers often lack to find the rightinie to increment trade throughout
investment policie&’® To this end, several international organizatiocBECDE, UNCTAD, WTO,
IMF etc) have been developing agendas to incrdasentersection between trade and investment
mostly due to the activity performed by the MNEstle global chain. In that respect, the United
Nations sealed the Sustainable Development GAIBGS) %’ which are a set of actions that must be
achieved worldwide concerning three mainstreamsehgreconomic, social and environmental until
2030. Due to the limitations of this thesis, itaisalyzed the actions of the SDGs that only take int
account the highly involvement of the MNEs in thddy’s global trade.

Herein, the following sections are aimed to asshespractices performed by the countries while

organizing their policy regimes due to attract kith incentives and other preferences to achiege th

104 Compare OECD - Benchmark Definition Of Foreigne®irinvestment (2008).

1% |bid (2008).In this paperwork, the OECD also psiatit that large MNESs are traditionally the domir@layers in such cross-border FDI
transactions. This development has coincided witmereased propensity for MNEs to participatedrefgn trade.

1% Compare UNCTAD in its World Investment Report 20dBserving that to increase the “synergy betweadetrand investment
policymakers — where necessary, with the help trirational organizations — should carefully revigwe policy instruments due to
simultaneously affect investment and trade in theb@ Value Chainsi.e trade measures affecting investment and investmeaisures
affecting trade”.

07 Compare UNCTAD — World Investment Report 2014,e485.
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desirable of development, productivity and socielfare as perceived though the Brazilian Inovar-

Auto Program.

4.3 Relationship between investment, tragktaxation

The relationship between investment and trade kas butlined in the above section. As one could
see, it is a challenge for policymakers arounditbed to converge investment and trade. The author i
of the opinion that international institutions repent a big stakeholder in this field and plane lik
SDGs are more likely to succeed due to their imtional relevance. Even as trade and taxation are
jointly connected bearing in mind trade is oneh&f €conomic activities that profit can be verifedl
then it can be submitted to taxation, the issueamenm the intersection between investment and
taxation. In that respect, OWENSis clear to signalise that tax is not the mairedatnant of FDI,

but it is increasing in importance in the globabeamy due to the MNEs business around the world.
As a result of this scenario, the World Investm&aport 2015 $WIR 2015) released by the
UNCTAD sets some figures on the investment clinsatd also the role of taxation in the decision-

making process of investments performed in thealohde environment.

Pursuant the WIR 2015, companies engaging in dvosser direct investment often take into account
the economic factors of determinant entering markieis economic factor may be represented by the
size of the entering market, access to resourcestrategic assets, and the cost of factors of
productione.glabour force. Moreover, it is also determinanttile of the law and the stability of the
legal system of the market, mostly verified by theasurement of the predictability of the business
climate and the legal enforcement of contractsragdlations. In the end, doing business abroad used
to be steered by other factor than the taxatiogifitélowever, as noticed by the WIR 2015, this
phenomenon is changing rapidly. Taxation is becgnmore relevant to steer investment location

decision and the international institutions are raed that®®.

In this scenario, tax is a sensitive cost factad aompanies investing abroad tend to drive their
operations towards a tax-efficient environment. Thestments, therefore, may be classified as (i)
resource-seeking, whereas the cost factors aretiablgoin a trade-off mechanisms between the
investor and the hosting country also stability gmédictability in the fiscal treatment of the

investment are crucial, given their long-term natand long payback periods; (ii) market-seeking,
tending to be the least sensitive to tax type eédstiment given that the source and productionirely

local or imported value added assets; and (iiiicigfficy-seeking, whereas the investment is driven

towards location in special economic zones or givgspecial tax regimes that solely aim low taxes

1%Compare Owens (2012), page 1.
199 Mostly clear represented by the efforts made ByQECD concerning the BEPS Projects and also tremteeleased by the UNCTAD of
the World Investment Report 2015 which brings tleet@f the taxation used to steer the investmentgetition worldwide.
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on their international transactions. This last oraality of tax-sensitive investment often is spart
of the considered harmful tax competition whereandfer pricing plays a prominent role, as
described in the OECD BEPS Project Action 5.

Going further on the relationship between investmgade and taxation, business most often spread
their commercial operations worldwide. For this s@a sustained investment considered as fair
competition and elimination tax avoidance in orttesupport domestic resource mobilization and to
continue to facilitate productive investment, aisfegh in the SDGs, is one of the main targetstfar
world for 2030. Therefore, one could question hawstructure an international tax climate that
preserves the fair tax among countries while maimg tax-efficient climate in order to attract
investment? The WIR 2015 argues that the fiscalatié for investor must be balanced for local and
foreign companies alike to ensure sufficient reesnto support public investment and sufficient

returns to promote private investméttt.

International organizations, as seen on the OEC@ngle, are consistently enacting guidelines and
regulations on the subject of investment and taratThe main targets are still the action against
double-taxation and tax avoidance. However, thestippre of how far a country can steer investment
through taxation remain unsolved when comes tarthleability that emerging and least developed
economies have to attract FDI and develop theidyctvity and economies. The author is of the

opinion that indeed that is not an easy nor agastered situation.

International tax and investment policies must bkecent due to promote sustainable development,
tackle tax avoidance and facilitate productive stweent:''Fiscal advantages or tax incentives are
often given to attract investors or to support stu@nt overseas; these have been an essentiab tool
kick-start economic activities and to bring in thecessary technology and know-how to developing
countries, as observed by the WIR 2015. In thisetspn the point of view of the UNCTAD, an
efficient and effective tax incentive should beusig on priority activities for development and on
underdeveloped regions, and associating them witamable development impact&This would be
met by a designed and administered incentives sehevhich should be sector specific, time-bound,
transparent and conditionad,g on sustainable development contributions, withi@ Bloundaries of

existing international commitments.

In the context of the WTO System, investment anditaentives have been closely monitored and

subjected to the DSB panel board. The reason &drishmost of the times the tax incentive scheme

10 Compare UNCTAD (2015), page 176
1 |bid (2015), page206.
112 |bid (2015), page 208.
13 pid (2015), page 207.
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offered by the determinant countries is to be founedficient and ineffective, in addition to thatch
fiscal advantages breach the NT and MFN treatmeiired by the principle of non-discrimination.
The provisions set forth by the TRIMs Agreement &@M Agreement generally attempt to regulate
how WTO members should grant such benefits in campé to the WTO law. However, as opposed
by the UNCTAD *“the WTO rules on subsidies and cewdiling measures, and the gradual expiry of
exceptions, have somewhat blunted the incentiviefdoaeveloping countries, making it less suitable
as an instrument of industrial development (attléarsexport-oriented industrial development)*In
that sense, the United Nations considers that tbmgtion of sustainable development is the key to
stimulate attraction of investments and preser¥airataxation climate. For this reasons, this thesi
bring some critical thoughts on that issue conegyithe provision on investment, trade and taxation

as seem as follow.

4.4 The TRIMs Agreement

The Trade-Related Investment MeasureSR(Ms’) Agreement was designed to regulate the
requirements employed by host countries while eitrg foreign investments in order to achieve their
development policy objectivés> The Preamble of the TRIMs Agreement express trsralef
promoting “the expansion and progressive liberibraof world trade and to facilitate investment
across international frontiers so as to increasesttonomic growth of all trading partners, partchyi
developing country Members” while ensuring free petition*®Moreover, the Preamble points out
that “the particular trade, development and finahoeeds of developing country members” is taken
into account in terms of transitional periods rathigan of differential or preferential treatment
thereof'!’” This provision certainly is open for discussionfimther research bearing in mind it is
clearly diminish the framework of investments thraeeging economies should be entitled to in a
sustainable development climate. As a good sigrthen right direction, the assessment on the

investment measure is made on the circumstanaessefby case approach.

Pursuant Article 2, of the TRIMs Agreement, tradited investment measures must comply with the
NT treatment on internal taxation (Article Ill, GAY and with the general elimination of quantitative
restrictions (Article XI, GATT). As one can noteofn the Indonesia — Autd$® case, the Panel
interpreted that the TRIMs does not innovate intf@aning of those two GATT articles mentioned.
That means a holistic approach given by the Pamgnwanalysing the practice of the TRIMs in
correlations with the GATT.

114 Compare UNCTAD (2015), page 208.

%Compare Correa and Kumar (2003), page 69.

118 |bid (2003), page 75.

117 |bid (2003), page 75.

118 Compare Panel Report on Indonesia — Certain MeasAffecting the Automobile Industry, WT/DS54, 58, 64R, adopted on 23.8.98.
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Trade-related investment measures that are indensiwith the WTO System are those listed in the
illustrative list set forth in the Annex of the Aggment. Those undesirable measures are transkted a
mandatory or enforceable advantages under doniagtior under administrative rulings which result

in one of the distortions, read as follow:

(i) Local content requirement, the purchase or use rbyererprise of products of
domestic origin or from any domestic source;

(ii) Trade balancing requirement, the limitation ontlkeefit in relation to the volume or
value of local products that a company exports;

(iii) Trade balancingato sensuthe importation of products to an amount relatedhe
quantity or value of local products exported,;

(iv)Exchange restrictions, the importation of prodistsestricting an enterprise’s access
to foreign exchange to the amount of foreign exgeaimflows attributable to the
enterprise; and

(v) Domestic sales requirement, the exportation of petedspecified in terms of volume

or value of local production

In contrast with the import-substitution measurad &e illustrative list of inconsistent investment
measures aforementioned, several performance epggints can be offered in order to attract FDI.
Such measures can relate to technology transfeD,Ré&cal participation in equity, employment of
local personnel, localization in a given area aathing of personnéf-in the same sense, the TRIMs
Agreement also permits the establishment of experformance requirements,g in relations to
investments in free trade or exclusive economicestf That is caused by the export-neutrality
objected under the WTO System. In conclusion, thmed#ormance requirements must also comply

with the SCM Agreement in case of export subsidieextensively analysed in the section 4.5.

Besides, it is worth to mention that the same etioep applied to the GATT are also enforced in the
TRIMs Agreement, as such measures necessary tecppaiblic morality, human, animal or plant life
or health, the conservation of exhaustible natisdurces and national security, as one can read fr
the Article XX, a, b, g and Article XXI of the GATT

In the end, the research have found several emticconcerning the provisions of the TRIMs
Agreement most often arguing that the scope anérege of the agreement actually diminish the

investment flow by blocking the sustainable deveiept of the emerging economies due to pressure

119 Compare Correa and Kumar (2003), page 83
20 |bid (2003), page 83.
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of the developed countries in the WTO negotiationnds'®* In that respect, the Article 9 of the
TRIMs Agreement establish that the provisions weeant to be reviews no later than five years after
the date of entry into force of the WTO Agreemehiswever, by the time of the deadline in 2000 no
submission was made by the members except foriat “pubmission by Brazil and India in 2002
seeking flexibility for implementing developmenbpisions by amendment of TRIMs Agreemelft”

Unfortunately, the submission has not been frutiut to any explicit consensus for that purpose.

4.5 The SCM Agreement

The Agreement on Subsidies and Countervailing Meas{SCM Agreement) was designed to deal
with the multilateral disciplines regulating theopision of subsidies, and the use of countervailing
measures to offset injury caused by subsidized itspd The SCM Agreement applies only to
subsidies that are specifically provided to an mmiee or industry or group of enterprises or
industries, and defines both the term “subsidy” dhnd concept of “specificity.” Moreover, the
Agreement divides all specific subsidies into ofiewn categories: prohibited and actionable, and
establish certain rules and procedures with reqpeetch category. Also, in the SCM Agreement it
can be found the establishment of the substantidepaocedural requirements that must be fulfilled
before a Member may apply a countervailing measgagnst subsidized imports. It establishes the
institutional structure and notification/surveilt@n modalities for implementation of the SCM
Agreement. Furthermore, the SCM Agreement contspesial, differential treatment rules for various
categories of developing country Members, transitroles for developed country and former
centrally-planned economy Members. By the end, SXveement establishes dispute settlement and

final provisions concerning the subjétt.

Developing countries which were not eligible foesial and differential treatment are allowed three
years from the date on which for them the SCM Agrewst enters into force to phase out prohibited
subsidies. These subsidies must be notified wifiindays of the entry into force of the WTO
Agreement for the notifying Memb& In that scenario the SCM Agreement considers Jeast
developed Members (“LDCs"), Members with a GNP gegita of less than $1000 per year which are
listed in Annex VIl to the SCM Agreement which aegempted from the prohibition on export
subsidies. Other developing countries Members laaveight-year period to phase out their export
subsidies (they cannot increase the level of tigiort subsidies during this period). With respect

import-substitution subsidies, LDCs have eight geand other developing country Members five

2L Compare Correa and Kumar (2003), page 79.

122 |bid (2003), page 80.

23 Compare WTO — Subsidies and countervailing measoverview, <https://www.wto.org/english/tratop ofs e/subs_e.htm> accessed
13 July 2015.

124 |bid (2015).

25 |bid (2015).
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years, to phase out such subsidi€sThere is also more favourable treatment with eespto

actionable subsidies. For example, certain sulssidedated to developing country Members'
privatization programmes are not actionable mudrily. With respect to countervailing measures,
developing country Members' exporters are entittechore favourable treatment with respect to the

termination of investigations where the level dbsidization or volume of imports is smalf”.

The SCM Agreement aims to regulate and controkalisidies within the WTO Systelff. Such
statement was the intention of the negotiations thsulted in the SCM Agreement, but the truth is
that countervailing measures, anti-dumping andididssare also dealt within the Articles Il §8, VI
883-7 and XVI of the GATT, respectively. Althoughet countervailing and anti-dumping measures
also play a relevant role in the production of goadd in the global trade competition, this thesiy
lays eyes on the phenomenon of the subsidies hirdason, the next section provides “an overview
of the different sets of rules on subsidies claiin subsidized activity (good, service or agtioal
product), in subsidizing (developed or developimgirdry) and in type of subsidy (prohibited and

actionable subsidies}**

4.5.1 Subsidy and tax incentive

Pursuant Article 1, of the SCM Agreement, subsidiessists in financial contributions by the
government to an undertaking that benefits fromhsumteasure resulting in distortion in the
international tradé>® LUJA observes that the SCM Agreement “explicitigtes that fiscal incentives
like direct tax credits are to be considered anfaoia contribution for the purpose of its subsidy
definition by referring to government revenue tisabtherwise due is foregone or not collectdd”
Moreover, the Appellate Body when dealt with theeapt of benefit in the casganada — Aircraft
understood that it does not exist in the absttadtmust be received and enjoyed by a beneficiagy o
132

recipient.”* The SCM Agreement was designed only for tradeoindg; therefore, subsidies on cross-

border services are not dealt in the Agreemenadulition to that, subsidies related to agricultare

26 Compare WTO — Subsidies and countervailing measoverview, <https://www.wto.org/english/tratop ofs e/subs_e.htm> accessed
13 July 2015.

27 hid (2015).

28 This is the interpretation given by the Panel Badthe Panel Report, Indonesia — Certain Meastffesting the Automobile Industry,
WT/DS54/R, WT/DS55R, WT/DS59/R, WT/DS64/R, circeld? July 1998.

129 Compare Micheau (2014), page103.

1% This two separate legal elements were analysethéyAppellate Body Report, Brazil — Export FinamgciRrogramme for Aircraft,
WT/DS46/AB/R, adopted 20 August 1999, paragraph..Heivever, “it does not follow from those statensenhiowever, that every
government intervention that might in economic tiyebe deemed a subsidy with the potential to distade is a subsidy within the
meaning of the SCM Agreement. Such an approachdvmekn that the "financial contribution” requirenemould effectively be replaced
by a requirement that the government action in tiprede commonly understood to be a subsidy thetbds trade. The legal meaning of
the term "subsidy" must, however, be derived framanalysis of the text and context of Article 1tled SCM Agreement”, pursuant Panel
Report, United States — Measures Treating Expattr&ints as Subsidies, WT/DS194/R, adopted 23 $2f10, paragraph 8.62.

181 Compare Luja (2003), Page 126.

132 Compare Appellate Body Report, Canada — Measufecthig the Export of Civilian Aircraft, WT/ DS70XB/ R, adopted 20 august
1999, paragraph 154.
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covered by the WTO Agreement on Agriculture. Retgydhe subsidies in the trade of goods, it is

worth to step into the classification and typesufsidies as following.

In the SCM Agreement, subsidies can be classife@@) grohibited subsidies which are systematically
banned, (ii) actionable subsidies which may belehgked against the subsidizing country and (iii)
non-actionable which is no longer enforced duertp further multilateral negotiations concerning
such subsidies. Therefore, it is worth the elalamaon the first two valid types of subsides. The
prohibited subsidies, also referred as red lightssilies, are aimed to eradicate export performance
and import performance subsidies. MICHEAU says thatovers subsidies which purport to reduce
imports of good from other countries or to favouperts of domestic goods so that they directly
favour domestic production to the detriment of fgneproduction.**3Pursuant Article 3:1(a) of the
SCM Agreement, the lllustrative List of prohibitedbsidies is brought by its Annex | which includes
de jureandde factg tax and non-tax subsidies.g currency retention schemes, provisions of export
credit guarantee or insurance programmes. Subsiguire actionable subsidies, also described as
yellow light subsides, brought by Articles 5 andf@he SCM Agreement, are those which only cause
adverse effects to the interests of another WTO Mantherefore, being challenged under the WTO
regulations. The adverse effect test rely on thén{ary to the domestic industry of another Member
(b) nullification or impairment of benefits accrgirdirectly or indirectly to other Members under
GATT,; and (c) serious prejudice to the interestaundther Member. Henceforth, there are still issues

concerning tax measures in the prohibited subsimbas that are discussed below.

Tax import subsidies are determined, in law or aotf when national products are put in favour
position to the detriment of foreign products, asogiated from Article Ill: 4 and 11I: 8b of the GAT
This is a clear a provision in line with the NTatment extensively elaborated in the Chapter thdh
sense, the simple fact that the tax measures eethat certain percentage of the value added tdggoo
must be of domestic origin would not characteriseaimport subsidy depending also the other
factors like labour costs, for example. This wasititerpretation of the Appellate Body when dealing

with the Canada — Aut@ase, read as follow:

130. The Panel's reasoning implies that under raumistances could any value-added
requirement result in a finding of contingency faw" upon the use of domestic over
imported goods. We do not agree. We noted thatéfiaition of "Canadian value added"

in the MVTO 1998 requires a manufacturer to reporthe Government of Canada the
aggregate of certain listed costs of its productibmotor vehicles, and that the first such
cost item specified is the cost of Canadian pants raaterials used in the production of

motor vehicles in its factory in Canada. It seemai$ that whether or not a particular

133 Compare Micheau (2014), Page 111.
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manufacturer is able to satisfy its specific CVAugements without using any Canadian
parts and materials in its production depends weugh on the level of the applicable
CVA requirements. For example, if the level of €A requirements is very high, we
can see that the use of domestic goods may well tecessity and thus be, in practice,
required as a condition for eligibility for the o duty exemptionBy contrast, if the
level of the CVA requirements is very low, it wobkl much easier to satisfy those
requirements without actually using domestic goofts; example, where the CVA
requirements are set at 40 per cent, it might bssjlide to satisfy that level simply with
the aggregate of other elements of Canadian vatlged, in particular, labour cost3 he
multiplicity of possibilities for compliance withhé CVA requirements, when these
requirements are set at low levels, may, dependinghe specific level applicable to a
particular manufacturer, make the use of domestixig only one possible means (means
which might not, in fact, be utilized) of satisfgithe CVA requirementS(emphasis
added)

From the wording of the Appellate Body Report itnche deducted that in practice tax import
subsidies should be understood in case by casgsasalhere is possible to make the real assessment
of the measure and its effects in the market. \#tigth in mind, the fair competition must be the imetl

principle to determine whether the subsidy shog@@nsidered prohibited or not.

Tax export subsidies are contingent, in law oract,fwhether solely or as one of several conditions
upon export performance, according to Article 1@ the SCM Agreement. That means the
beneficiary would be entitled to the subsidy orilgchieve determinant index of export performance.
As for the footnote 4 of the SCM Agreement, the iteoentive must be tied to actual or anticipated

exportation or export earnings. In that respectA ddalyses the following:

The existence of this relationship must be infefrech all relevant facts; which facts are
relevant will depend on the circumstances of a.cBlse export orientation of a recipient
may be relevant, but it is by itself insufficierd tonclude that a subsidy is tied to
exportation or export earnings. For de facto exporttingency to be fulfilled, it is not

necessary that the recipient oneself had a reakokabwledge of the existence of such

contingency since the prohibition focuses on tleating WTO Member Staté®

134 Compare Appellate Body Report, Canada — Measuffestig the Automotive Industry, WT/DS139/AB/R, \WOS/142/AB/R, adopted
19 June 2000, paragraph 130.
1% Compare Luja (2003), Page 129.
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Note that the most discussion around the tax expasidies lies on the Unite State-FSC tése
which dealt on the issue of transfer pricing andlde taxation considering the incomes earned
outside the US territory. The Panel in this cagdieg the ‘But For’ test in order to assess the tivee

the American government have applied export subsith facilitate the trade performance from their
territory. This test aimed to check if the revetieerwise due would be considered an advantage and,
therefore, submitted as financial contributiontfosse American undertakings. Although the unfold of
the outcomes of the FSC Case are interesting éostildy of prohibited tax export subsidies, itas n
the purpose of this thesis to exhaustively anatiiie case, mainly because it deals with income tax

which is not the object of this study.

4.6 OECD perspective on harmful tax contjgetiin global trade

According to the OECD, international investors adilEs, by the nature of their international
operations and trade, have particular opportunitiestax arbitrage between jurisdictions and tax
avoidancé®'This scenario is known as tax competition whichntdes engage in order to attract
investment to their territory resulting in a racethe bottom of taxation. In this respect, MNE%Dft
aim to allocate their operation under special tdings in order to manipulate transfer prices titsh
profits from a higher tax regime to a lower taxineg Such behaviours are under the OECD watch
and they are part of the BEPS Project, as aforaarest in the section 4.3. Given these differenoes i
corporate strategy and decision-making, counteesl to wish their national production in order to
elevate their undertakings in the foreign compatitiFrom this point, it is clear to realise thed&a
related measures play a role in the harmful taxpadition in the attraction of investments towards.
Henceforth, the alternative laid down by the in&ional community, by the example of the BEPS
Project, is to promote sustainable developmentkléatax avoidance and facilitate productive
investment. The author foresees this approachvesyao go on the direction of the fair internatibna

taxation which fosters investment and development.

4.7 Preliminary Conclusion

A new approach of the tax incentives has been affebove. From the trade related investments
perspective, tax incentives were understood adezamt tool to attract investments, mainly for the
emerging economies and development countries. ®nother hand, tax incentives were analysed
within the investment and tax competition climalte.order to establish whether the Inovar-Auto
Program should be deemed prohibited subside aereferis made to Chapter 5 below, where

evaluation of the Program is made against the beadhset in the Chapter 2. This is subsequently

1% Compare Panel Report, United States — Tax tredtfoeforeign Sales corporations, WT/DS108/AB/RWgalated 14 January 2002.
137 Compare OECD, Harmful Tax Competition. An emergitapal issue (1998), page 13. Also, UNCTAD, WIRL20page 176.
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followed by the evaluation of the Inovar-Programaiagt the Sustainable Development Goals

benchmark.
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5. EVALUATION

51 Introduction

In this Chapter the aim is to confront the Branilimovar-Auto Program to the benchmark set in
Chapter 2 and Chapter 4, and provide for the cermtuwhether the Program should be deemed a
prohibited measure under the WTO law. Additionditgm the viewpoint of sustainable development,

it is addressed the issue of non-discriminatiocannection with the Inovar-Auto Program.

5.2 Testing the Inovar-Auto Program agaihetWTO system benchmark

The principle of non-discrimination described inapter 2 entails that WTO Members should not
favour national products in detriment of foreigadike product (NT Treatment) and not treat diffdre

one products originated in other Member State tiveranother country. In other words, there should
not be any difference in the treatment given todpots traded among WTO Members in the
international exchange. Ultimately, this equal timeent would guarantee that the competition is not

distorted among countries.

On this basis, the evaluation of the Brazilian Emauto is presented as from the allegations of the
Delegation of the European Union presented to tlesiéency of the Dispute Settlement Body of the
WTO. In relation to this, this thesis brings theessment, in a methodical approach, of the points o
the arguments sustained by the EU therein anddsective evaluations performed by this author

regarding the benchmarks explored in Chapter 8ladmrated below:

(i) the conditions imposed on expenditure on R&Duildobe based "on the criterion that penalizes

imported goods";

Primarily, this thesis has showed that the Progdams not draw any discrimination between the
goods on which the R&D can be performed. The maipeeat of the R&D requirement is the
expenditure should be made "in the country". Int thespect, the "Memorial for Investment
Information Provision" set by the Ordinance MDIMCT No. 772/13 allows the company to report,
in its summary, both the "National Equipment acigjois for R&D" and the "Imported Equipment
Acquisition for R & D ". Henceforth, there is narelct or indirect discrimination evidence that slaoul
serve as foundation to the EU complaint in thiseaspThe author is of the opinion that the conditio
of investment on R&D the country is in accordancghwihe sustainable development goals, as
extensively showed in Chapter 4, and therefore asenlikely to be sustained as a fair measure to

increase technological and innovation climate iaztr
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(i) undertakings which commercialize but do nosexable vehicle in the country "cannot earn any

sizeable tax credit to offset the IPI tax on impdrgoods";

In Chapter 3, it was analysed that the possihiltiax credits in expenditures with strategic irgpand
tooling runs in practice are restricted to thosa# froduce locally cars. In that respect, the 36%o |
presumed credit on imports is exclusive to thos® Wwhve project for factory installation in the
country. However, the credit calculation assumgiare common to all forms of qualifications. Thus,
it is also true that undertakings which commerz&lbut do not assemble vehicle in the country are
entitle to claim from credits from expenditures R&D, gatherings the National Fund for Scientific,
Technological, training personnel and basic indaisengineering. The measure embodied in the
Program reaches all undertakings that do not adsarahicle in Brazil. In that way, it is less liketo
succeed the argument of discrimination. It is cfeam the wording of the Program that the posgipili

of acquire tax credit for those undertaking is éidko the investment in technology and innovation;
the author is of the opinion that is not a tradated restriction. Moreover, the relevant WTO cases
law in the subject do not address the understartdimghat extent these investments would breach the

principle of non-discrimination in the internatidrisade.

(i) the conditions for the verification of claimsy manufacturers in the country would limit the

ability "to offset the IPI tax due on imported gsbtd

The calculation of presumed credits of IPl by comea that produce vehicles in the country follows
the same criteria valid for other types of licermeg does not seem to bring less favorable conditio
for crediting against the IP1 due on importatiohaTis because the criteria for the use of theitcoéd
IPI are set on the investment in R&D and not faimyuone undertaking over the other. In that respect
the author is of the opinion that the argumenheflimitation on the ability to offset the IPI tdwe on

imported goods would not find grounds to sustastidnination under the WTO System.

(iv) the system would be designed to encourage Utteeof Brazilian-made components by domestic

manufacturers";

Unlike the arrangement provided by the former DedW®. 7,567 / 11, which was expressed on the
vehicle manufacturing requirement with a minimum "&ixty-five percent of average regional
content”, the Innovate-Auto does not bring any nefee about aggregation domestic content. For
automakers that assemble vehicles in the countrggaired a realization of a "minimal amount of
manufacturing activities and engineering infradiuge activities, at least 80% of vehicles

manufactured”. There is no requirement, howevet, tthe components used have national origin, but
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only that "manufacturing activities" mentioned ageried out in the country. The question that arise
is whether the mere requirement to conduct manufiact activities in the country, albeit by using
imported components, would have the power to "dffmrotection to domestic production” and thus
bring offense to Article Il of GATT (National Tré&aent).

This dilemma was addressed in the WTO in@amada — Autosasé®® dealing with tax incentives to
the automotive sector conditional on adding vatuevell in Canada, as referred in Chapter 4.In the
Canadian system, they were considered value addthi country (i) the costs of parts produced in
Canada and of materials of Canadian origin thairm@porated in the motor vehicles; (ii) diredbda
costs incurred in Canada; (iii) manufacturing oeads incurred in Canada; (iv) general and
administrative expenses incurred in Canada thaatributable to the production of motor vehicles;
(v) depreciation in respect of machinery and peenamplant equipment located in Canada that is
attributable to the production of motor vehicleadgvi) the capital cost allowance for land and
buildings in Canada that are used in the produafamotor vehicles. In this event, it was argueat th
such treatment would be inconsistent with Artidle 4 of the GATT, under less favorable treatment
given to non-permanent imported parts and partau$er in the production of motor vehicles. The
Panel considered that the Canadian automotive eeginompatible with the establishment of rules of
the WTO, asserting that:

10.82 In light of our interpretation of the wordf&cting” in Article 1, we consider that

a measure which provides that an advantage can bebtained by using domestic
products but not by using imported products has anmpact on the conditions of
competition between domestic and imported productand thus affects the "internal
sale, or use" of imported products, even if the meaire allows for other means to
obtain the advantage, such as the use of domestienaces rather than products
Consequently, the CVA requirements, which confer aalvantage upon the use of
domestic products and deny that advantage in dage aise of imported products, must
be regarded as measures which "affect” the "inteale,... or use" of imported products,
notwithstanding the fact that the CVA requiremedts not in law require the use of

domestic products.

Henceforth, it is to see that, although the Camadigument was rejected, the decision of the Panel
anchored mainly on the fact that the legislationthaft country, unlike the Brazilian Inovar-Auto
Program, have effectively linked the benefit tongsdomestically produced components, although it

was allowed the value added locally in other whyshat sense, the Inovar-Auto Program represents a

138 Compare Appellate Body Report, Canada — Measuriesttig the Automotive Industry, WT/DS139/AB/R, WO$/142/AB/R, adopted
19 June 2000.
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new peculiar case with no similar jurisprudencehat respect. In conclusion, the author is of the
opinion that the requirement on investment in tbantry should not be deemed discriminatory. In
reality, the aim of the Program is to attract teathgy transfer and innovation enhancement for a

limited period of time; therefore, being in linetlvthe development goals set forth by the UNCTAD.

(v) the Program confers benefits to goods origimtafrom certain countries without extending them to
other WTO members.

In fact, the Inovar-Auto Program allows companikatthave factory-installed project (ended the
twenty-four months from their first accreditaticemdd produce in the country to import vehicles from
MERCOSUR and Mexico with IPI rate reduced by 308ofing the treatment for goods imported
from such countries without extending it to ideati@nd similar goods imported from the other
member countries of the WTO. The same reductioroisextended to companies only commercialize
vehicles in the country. However, customs uniors fape-trade zones, by the terms of Article XXIV
of GATT, constitute an exception to the principle rmn-discrimination embodied in the "most-
favored-nation clause" of Article | of that agreemelhus, the Program does not breach the principle
of non-discrimination in order to be in accordamgeegional trade treaties signed under the WTO
System. In this perspective, this EU argumentss lkely to prevail in the dispute settlement doie

systematical analyses of the WTO System.

(vi) discrimination of imported goods by a compdhgt has factory-installed project in the country

Although it is not appointed by the consultatiorcaiment received by the European Union, the fact is
that the company accreditated through factory iiai@an project in the country, which do not reguir
any investment in R&D but the mere fulfillment diet project schedule, shall be entitled in twenty-
four months counted from the license, the import/@iiicles by suspending the IPI due in customs
clearance and presumed credit calculation of 3084h& extent that such treatment does not extend to
identical or similar goods imported by companies thnly commercialize goods in the country, even
by companies that already produce here, it mayrgeed prima facieviolation of the principle of
non-discrimination of Article | of GATT. At this piat, the question is whether the incentive to et u
a factory in the country for local production wouwlidlate the "most-favored-nation clause”, requjrin
that any privilege "granted by any contracting ypaot any product originating in or destined for any
other country shall be accorded immediately andnditionally to the like product originating in or

destined for the territories of all other contragtparties™*

13 Compare Article |, of GATT
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The Canada - Autosase brings interesting example of the debatehétitne, Japan claimed that, by
making the customs benefit the criteria that did keep relationship with the imported product
(carrying out activities and adding value in theuminy), Canada would not be immediately and
unconditionally guarantee the same benefit to simgroducts other WTO members, in violation
because Article I: 1 of the GATT. The argument wegected by the Panel in the sense of the
conditions not related to the import product doesimply unlawful discrimination between similar
products and different origins. According to thederstanding of the Panel, the obligation to extend
the benefit unconditionally to others would mearm tmpossibility of establish requirement on the

situation or behaviour of these third countrieadras follows:

In this context, we consider that the obligationawcord "unconditionally" to third
countries which are WTO Members an advantage whahbeen granted to any other
country means that the extension of that advantagenot be made subject to conditions
with respect to the situation or conduct of thosentries. This means that an advantage
granted to the product of any country must be atmmbtto the like product of all WTO

Members without discrimination as to origin. (...)

We therefore do not believe that, as argued byn]apa word "unconditionally” in
Article I:1 must be interpreted to mean that makamgadvantage conditional on criteria
not related to the imported product itself is pex miconsistent with Article I:1,
irrespective of whether and how such criteria relab the origin of the imported

products (...) (Emphasis added)

Rather, they accord with the conclusion from ouwalgsis of the text of Article I:1 that
whether conditions attached to an advantage grantednnection with the importation
of a product offend Article I:1 depends upon whettrenot such conditions discriminate

with respect to therigin of products.**’ (Emphasis added)

According to this case, the author is of the opintleat the Inovar-Auto Program is in line with the
Panel understanding in which it does not represesitiction to trade due to the origin of products.
Finally, one must not forget other dimension of pineblem at hand. That is the interpretation of how
far tax measure can influence the internationaletras it has been showed in Chapter 4, the case
itself is complex and requires a well establishaddPto deal with all its layers. The end resulit @

that now there is no precedent case law that dedls the specifics of the Program, but also

140 Compare Appellate Body Report, Canada — MeasAffesting the Automotive Industry, WT/DS139/AB/R, WDS/142/AB/R, adopted
19 June 2000.
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depending of the outcome of the Panel Board rulinpay open new framework for stakeholders

within the competition in the international trade.

53 Testing the Inovar-Auto Program agaihst$ustainable Developments Goals benchmark

In Chapter 4 the tax incentives were understoa ra¢evant tool to attract investments, mainlytfe
emerging economies and development countries. Bgsidht, tax incentives were analysed within the
investment and tax competition climate. On thisfasvaluation of the Brazilian Inovar-Auto is now
presented regarding first the TRIMs Agreement dred SCM Agreement; secondly the Sustainable

Developments Goals set forth by the UNCTAD are wsetdenchmark against Inovar-Auto Program.

TRIMs Agreement

The Brazilian Inovar-Auto Program does not bring agference about aggregation domestic content,
but solely establish the condition to the use @f tbduction on the IPI due in the import for those
automakers that develop research in R&D and alssegmt a factory-plant project in the country,
according to the analyses laid on Chapter 3. Ferpérspective of the TRIMs Agreement, this
Program would not be considered a measure unded lmantent requirement; trade balancing
requirement; trade balancitato sensyexchange restrictions, nor domestic sales reanging. In this
scenario, the Brazilian Inovar-Auto Program woudl &s a measure under performance requirements,

which is not prohibited in the TRIMs Agreement.

SCM Agreement

Pursuant Articles 3.1(b) and 3.2 of the SCM Agreetyihe fiscal advantage, in law or in fact, oftere
by the government must be deemed as a prohibitesidsuin case of export performance conditions
or upon the use of domestic over imported goodsalfeady extensively demonstrated by the law that
set forth the Brazilian Inovar-Auto and amendmehtrein they do not bring any reference about
aggregation domestic content. On the other hanthctothe Program does not set the conditions of
export performance or the favourable treatmentoofi@stic products over foreign ones. The condition
is set upon the installation of factory-plant ire tbountry and the investment in R&D, among other
investments performances therein. Henceforth, légs likely that the Brazilian Inovar-Auto program
would be deemed a prohibited subsidy only if thedPa8Body do not innovate in their case law

interpretation on the subject of subsidies.
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Sustainable Development Goals

Under the Sustainable Development Goals set foatidwide by the UNCTAD, the tax incentive to
attract investors or to support investment overséasild be extended through appropriately designed
and administered schemes which is (i) sector gpe¢if) time-bound, (iii) transparent and condital

on sustainable development contributions, withine thhoundaries of existing international
commitmentsin a holistic approach, the Brazilian Inovar-Autm@am meet the characteristics of a
sustainable development incentive bearing in mhmt ft is designed for the enhancement of the
automobile industry, with the time limit until 20lanhd manage by the public body responsible for the
Innovation and Development (MDIC). From this poiittjs defensive to affirm that the Brazilian

Inovar-Auto joins in the description of the UNCTARuistainable Development Actions Plan.

5.4 Preliminary Conclusion

As argued, the Inovar-Auto Program addresses tmeiple of non-discrimination by assuring the
same treatment to products originating in diffeMfftO Members and not favouring national goods in
detriment of the foreign one as described in ChiapteMoreover, the Program does not breach the
TRIMs Agreement or the SCM Agreement and is in hméh the Sustainable Development Goals
enacted by the UNCTAD as described in Chapter 4vdder, the legal issue still open for the Panel
Body to interpret whether the condition upon ifatadn of factory-plant along side with the R&D
investments would be enough to characterize disgeatnon. Henceforth, the author is of the opinion
that it should not be deemed prohibited under Wav@ |

41 Compare UNCTAD — WIR 2015
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6 CONCLUSIONS

The master thesis conducted this research guidéaebipllowing research question:

‘Under WTO Law, should the tax regime of the Braaih Inovar-Auto Program be considered a

prohibited measure from the viewpoint of the Pripde of Non-Discrimination?’

Following the research, the objective of this thesi to assess whether the Brazilian Inovar-Auto
Program is to be deemed a prohibited tax measuwteruhe WTO law. In this context, the master
thesis indentified that the Program is to be foaddquate towards the principle of non-discrimimatio
set forth in the WTO System. In that respect, #®iits of the research showed that the Progranmsmeet
the dual-concept of the principle of non-discrintioa embodied by the MFN treatment obligation
and the national treatment obligation. That is heeathe Program effectively does not draw
discrimination among like products originated frahe others WTO Member States and neither
between national and foreign goods. There is naireaient that the components used have national
origin, but only that "manufacturing activities" ni@ned are carried out in the country. In that
direction, theCanada - Autoxase brings interesting example of the debatehis dase the Panel
ruled that the conditions not related to the imgmdduct does not imply unlawful discrimination
between similar products and different origins. etdorth, it can be concluded that the Inovar Auto-

Program is in consonance with the WTO law.

Moreover, the thesis also analyses the eventualecpuence to the beneficiary in case of the Program
would to be deemed prohibited under the WTO Systesrthe result of the research, investors would
not be forced to repayment of the eventual subsidler WTO law. There is no provision in law that
sets forth such obligation. One must bear in mhett the WTO System uses a ‘government — to —
government’ approach. Therefore private companiesnat entitled to make complaints also not
bound by the Appellate Body ruling. It is relevémnote that the impact of the eventual withdragfal

a tax measure in conflict with the WTO law wouldrédig effect in the Brazilian economic climate

or in any other subsiding country.

Beyond the factual and legal aspects indentifiemnfrthe view point of the principal of non-
discrimination, this thesis also brings remarks aodclusion regarding the trade related investments
perspective. In this sense, the tax incentives waderstood as a relevant tool to attract investspen
mainly for the emerging economies and developmeninties. Moreover, tax incentives were
indentified within the investment and tax competiticlimate. This scenario is known as tax

competition which countries engage in order toaattinvestment to their territory resulting in @ea
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to the bottom of taxation. Such behaviours idegtifin this thesis are under the OECD watch and they
are part of the BEPS Project, among other intavnatimeasures against tax harmful competition. As
argued in this thesis, the Program does not bré&aeTRIMs Agreement in the sense of not to be
considered a measure under local content requirtertrade balancing requirement; trade balancing
lato sensuexchange restrictions, nor domestic sales reaueng; nor the SCM Agreement in respect
to not require aggregation domestic content, theditions of export performance or the favourable
treatment of domestic products over foreign onexl, dinally, the Program is in line with the
Sustainable Development Goals due to be designedrds sector specific, through a time-bound

bases, transparent and conditional on sustainablelabment contributions enacted by the UNCTAD.

From this point, it is arguable whether one shantdrpret the conditions upon installation of fagto
plant along side with the R&D investments of thedfam as measures breaching the Principle of
Non-Discrimination. The research did not identifyyaase law under the WTO Agreements that dealt
with that specific criterion. It is for sure thditet Program does not meet the characteristics arexp
subsidy and neither import substitution, as it baen seen in th€anada — Autaand Indonesia —
Autoscases-law respectively. Henceforth, the authof th@ opinion that the Program should not be
deemed prohibited due to lack of legal or jurisgnme reasoning. However, it is clear that the issue
still open for the Appellate Body to interpret wihet the condition upon installation of factory-glan
along side with the R&D investments would be enoughcharacterize discrimination. For the
perspective of this thesis, it is less likely thi@ Appellate Body would find grounds to rule again

the Brazilian Program.

Conclusively, this thesis has argued that the Baszinovar-Auto Program is not to be considered a
prohibited measure. Moreover, it is less likelyttihiae Program would be deemed a prohibited
measure under the TRIMs Agreement or a prohibitetsisdy under the SCM Agreement.

Furthermore, the Program presents the criteridatt the Sustainable Development Goals and is

embodied by performance requirements in innovateEehnology transfer and research.
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Annex

ANNEX 1 — LEGISLATION

General Agreement on Tariffs and Trade

Article |

General Most-Favoured-Nation Treatment

1. With respect to customs duties and charges ykanrd imposed on or in connection
with importation or exportation or imposed on théernational transfer of payments for
imports or exports, and with respect to the metbbtevying such duties and charges,
and with respect to all rules and formalities innmection with importation and

exportation, and with respect to all matters ref@mo in paragraphs 2 and 4 of Article 111,
any advantage, favour, privilege or immunity granby any contracting party to any
product originating in or destined for any otheuriny shall be accorded immediately
and unconditionally to the like product originatimgor destined for the territories of all

other contracting parties.(...)

Article 1l

National Treatment on Internal Taxation and Reguhat

1. The contracting parties recognize that intetagks and other internal charges, and
laws, regulations and requirements affecting therimal sale, offering for sale, purchase,
transportation, distribution or use of productsd anternal quantitative regulations
requiring the mixture, processing or use of progliictspecified amounts or proportions,
should not be applied to imported or domestic petgliso as to afford protection to
domestic production.

2. The products of the territory of any contractpagty imported into the territory of any
other contracting party shall not be subject, diyear indirectly, to internal taxes or other
internal charges of any kind in excess of thosdieghpdirectly or indirectly, to like
domestic products. Moreover, no contracting pangllsotherwise apply internal taxes or
other internal charges to imported or domestic pctsl in a manner contrary to the
principles set forth in paragraph 1.(...)

4. The products of the territory of any contractpagty imported into the territory of any

other contracting party shall be accorded treatmeriess favourable than that accorded
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to like products of national origin in respect dff laws, regulations and requirements
affecting their internal sale, offering for salerghase, transportation, distribution or use.
The provisions of this paragraph shall not prevbatapplication of differential internal
transportation charges which are based exclusigaljthe economic operation of the
means of transport and not on the nationality efgfoduct.

5. No contracting party shall establish or maintany internal quantitative regulation
relating to the mixture, processing or use of potglin specified amounts or proportions
which requires, directly or indirectly, that anyesffied amount or proportion of any
product which is the subject of the regulation mustsupplied from domestic sources.
Moreover, no contracting party shall otherwise gpplernal quantitative regulations in a

manner contrary to the principles set forth in geaph 1.(...)

Agreement on Subsidies and Countervailing Measures

Article 3

Prohibition
3.1 Except as provided in the Agreement on Agnigelt the following subsidies, within
the meaning of Article 1, shall be prohibited:
(b) subsidies contingent, whether solely or as ainseveral other conditions, upon the

use of domestic over imported goods.

Agreement on Trade-Related Investment Measures
Article 2

National Treatment and Quantitative Restrictions

1. Without prejudice to other rights and obligasamder GATT 1994, no Member shall
apply any TRIM that is inconsistent with the preeis of Article Il or Article XI of
GATT 1994.

2. An illustrative list of TRIMs that are inconsstt with the obligation of national
treatment provided for in paragraph 4 of Articledf GATT 1994 and the obligation of
general elimination of quantitative restriction®yided for in paragraph 1 of Article XI
of GATT 1994 is contained in the Annex to this Agmeent.
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