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Introduction 1

1 Introduction

Article 102 of the Treaty of the Functioning of tBaropean Union (‘TFEU’) prohibits undertakings
from abusing their dominant position. Naturally,cBua loose wording allows for different
interpretations. Article 102 TFEU had been, alonghwthe prohibition of anti-competitive
agreements and mergers, interpreted in a ratheraf@tic manner since its coming into existence.
Gradually, the European Commission (‘Commissiott@rapted to change this by advocating a legal
analysis more informed by the insights of moderaneenics. With this in mind, the Commission
undertook, starting in 2003, a review of its polay Article 102 TFEU. This led in February 2009 to
the issuance of a ‘Communication from the Commissiee Guidance on the Commission's
enforcement priorities in applying Article 82 ofetlieC Treaty to abusive exclusionary conduct by
dominant undertakings'(‘Guidance Paper’ or ‘Commission’s Guidance’). the course of the
review, the Chief Economist of DG Comp commissioredeport from the Economic Advisory
Group on Competition Policy, which was publishedlily 2005 (‘EAGCP report3.Subsequently,

in December 2005, the DG Comp Staff published awision Paper on the application of Article
102 TFEU on exclusionary abusesnitiating a consultation process with stakehcdden the
modernisation of Article 102 TFEU.

In essence, the Guidance Paper was criticisedvimreéasons. First, it was alleged that the content
of the Guidance Paper is in several respects imstens with the case law of the European judiciary,
particularly that of the Court of Justice of thergpean Union (‘CJEU’ or ‘the Court’), which
renders the issuance of the Guidance Paper unldv@atond, scholars challenged the Guidance
Paper on substantive terms. The first main strdrwliticism in that respect is lack of legal centgi
owing to either the multitude of exceptions andezds to the Guidance Paper’s general legal tests or
the impossibility of obtaining the information nesary to apply the legal tests in the first plade.

a consequence, the dominant firm is not able tbassless the legality of its conduct. The second
main criticism related to substance claims thataterconcepts, tests or principles of the Guidance

Paper are inconsistent with economic theory or withgoals of EU competition lafv.

Commission Communication — Guidance on the Comsinniss enforcement priorities in applying Articl@ 8f the
EC Treaty to abusive exclusionary conduct by domtinadertakings, OJ 2009 C 45/7.

2 Report by the EAGCP, An economic approach tocket82, published in July 2005.

DG Comp, DG Competition discussion paper on th@ieation of Article 82 of the Treaty to exclusany Abuses,
published in December 2005.

Seeinfra 3.2.1 particularly at fn. 102-105 for references.
Seeinfra 3.2.4 particularly at fn. 165 for references.

See,inter alia, infra 3.2.3.1 particularly at fn. 153. The matter is dealt wdhnumerous places within the case
studiessupra 5.



Introduction 2

As a result of the critique, scholars have questiothe Guidance Paper’s capacity to influence
the case law of the European judicature. This shaisns to elucidate this capacity from two angles.
First, by assessing to what extent the GuidancePigpcapable of, directly or indirectly, legally
binding the Commission and, as a result of this, Buropean judiciary. In that context we will
analyse whether under EU law the Commission waalliegntitled to adopt the Guidance Paper
(Chapter3). Second, the relevant case law of the CJEU lanalysed to find out if and to what
extend the Court has adopted the contents of tigaGce Paper (Chaptb).

The above-described two-step approach is adoptedube we ultimately want to measure the
impact that the Commission’s Guidance has had aengally could have on the subjects of the
law. The Guidance Paper’'s capacity to influence@d&U’s case law is strongest if the Guidance
Paper must be adhered to by the CJEU as a matt@woThe Guidance Paper contains enforcement
priorities, a denomination the Commission had ne@vipusly employed in what is commonly
referred to as soft law. Soft law can preliminably defined as instruments whose content is related
to the law but which, as opposed to legal actk kinding force” Understanding the legal value of
soft law is necessary in assessing the GuidancerBagapacity to influence the CJEU's case law.
An analysis of whether the adoption of the GuidaReger violated European law is undertaken
thereupon, as it is likely that, if in violatiorhg Commission’s Guidance will have only limited
capacity to have a bearing on the judiciary. Moegpunderstanding the legal value of enforcement
priorities can be beneficial to understanding tloai€s approactvis-a-visthe Guidance Paper. As
we will seeinfra, enforcement priorities by their nature are inaptdonversion into rules of law. All
this is expounded in Chapt@r

Thereafter, Chapter 4 provides an overview of thwealed effects-based approach, i.e. a legal
analysis consistent with economic theory. The hailks of this approach as well as main concepts
stipulated in the Guidance Paper will be set odtexplained in order to facilitate the understagdin
of the case studies.

Chapter5 presents a selection of CJEU judgments delivafed the adoption of the Guidance
Paper. The goal of these case studies is to astesker and to what extent the Guidance Paper has
had an influence on the CJEU’s decision makingloMohg the analysis of the individual cases a
sub-chapter will conclude the findings, assesset@ution of the Court's approaactis-a-vis the
Guidance Paper in scale and scope, present possipli@nations and speculate as to what the future
might bring.

Chapter6 concludes.

" Sednfra 3.1.1 particularly at fn. 19 and accompanying text.



Methodology 3

2 Methodology

The primary research method applied in this thésisloctrinal legal analyslsunderstood as a
methodology grounded on ‘an amalgam of appliedclodietoric, economics and familiarity with a
specialized vocabulary and a particular body ofstepractices, and institutions °.Doctrinal legal
analysis underpins the analysis conducted in Ch&pi and5. Chaptel’5 employs doctrinal legal
analysis where as part of the case analysis istsbshed what legal consequences result from a
certain set of facts according to either the framrwset out in the Guidance Paper or the case law
(prior or after the adoption of the Guidance Paper)

The case analysis contains cases exclusively dedgehe CIJEU due to their relevance for the
decision-making practice of the General Court (‘G@e CJEU being the final appeal instance to
the GC’s judgment, even absent a rule of judiciglcpdent. Furthermore, constraints of time and
space necessitate a selection of cases. The prsabagtion criterion to filter the CJEU judgmerus t
be analysed is determined by the scope of the Go&Raper. The judgment has to contain findings
related to (1) substantive legal questions (2)onise of dominance pursuant to Article 102 TFEU (3)
leading to an exclusionary abuse. This excludesscdgaling solely with procedural matt8rsr
with exploitative abuses, which the Guidance Papmes not deal witf: With respect to the
remaining cases the criterion of minor relevanceefiects was applied. Accordingly, a case
concerned only to an unsubstantial extend with-@mripetitive effects of a firm’s conduct on the
market are not subjected to an anal%rﬁhis lead to the exclusion @fstraZeneca v Commissibh,

a case concerned with misleading informatiigra-vis national patent authorities. As the imputed
conduct took place outside of the market as sunlwaftds the authorities), the judgment is more
concerned with the effects on the behaviour of mageithorities than effects on the marketn
addition, a low legal standard for a finding ofiazumpetitive effects can arguably be explained by
the preceding submission of misleading informatieandering it difficult to draw general

conclusions therefrom.

8 P. Chynoweth, ‘Chapter 3 Legal research’, in Aidht & L. Ruddock (eds)Advanced Research Methods in the
Built Environmeni{Blackwell 2008).

R. Posner, 'Conventionalism: The Key to Law ag\atonomous Discipline' (1988) 38 University of dato Law
Journal 333, 345.

10 Case C-109/10 Bolvay SA v Commissif2011] ECR 11-02839.

' Guidance Paper [n 1], para. 7.

The following case did not meet this thresholds€ C-138/1 Compass-Datenbank GmbH v Republik Osterreich
[2012] nyr.

13 Case C-457/10 RstraZeneca v Commissi2012] nyr.

14 Seeibid., paras. 105-112.

12



Methodology 4

The presentation of the cases’ facts and the Godirtdings is tailored for the needs of the
analysis and does not purport to constitute a cehgnsive representation of either. From the outset,
the analysis is divided into legal issues. The ysislof the cases is undertaken according to the
following non-exhaustive list of criteria, subjeéotmodifications to account for the particularitifs
each case: (1) changes in the case law, (2) dedreenvergence between changed case law and
content of Guidance Paper, (3) absent this, theedegf convergence between changed case law and
a more economics-informed analysis not provided iforthe Guidance Paper, (4) inferences
regarding causal link, (5) adjustments to accoanttie specifics of the facts, and (6) evolution of
the Court’s approach.

This framework assesses changes in the case laanhothrough the lens of the Commission’s
Guidance, but rather, where appropriate, from #rmsgective of the academic movement advocating
the injection of more economics into the legal feavork of Article 102 TFEU at large. This broader
view is at times taken for the following reasongst: the Guidance Paper represents only one
expression of this scholarly movement. It is ocwaally difficult to draw a line between an idea
embodied in the Commission’s Guidance and oneigHatnly grounded in scholarship in support of
more economics, albeit not, at least implicitlyidlalown in the Guidance Paper. Second, the
Guidance Paper is, at least pursuant to its puwdopurpose, designed to guide the enforcement
instead of proposing a reformed legal frameworkve\iheless, for the purpose of this comparison,
in the case studies the Commission’s GuidancepBeapas if it constituted the legal framework, as
opposed to mere enforcement priorities. This methquone to distort some of the contents set out
in the Guidance Paper, and, more generally, islylikeot to always be representative of the
Commission’s views. Third, convergence betweencide law and the more-economics approach
might have been influenced by the Guidance Pap#ranit initiated a debate over a change of the
orthodox case law but ultimately fell short of ating the Guidance Paper’'s contents, but it
approximated it nevertheless. Furthermore, thisheaseen as a precursor to the subsequent adoption
of the Guidance Paper’s contents in later cases.

Methods of empirical social science research amiexp when inferences as to a causal link
between the adoption of the Guidance Paper andmgehin the Court’s case law subsequent thereto
are drawn? Causality is established by qualitative paramet@rsong those are the degree of
convergence/divergence between the content of thielaGce Paper and the changed case law
(adoption of general principles, adoption of noledjal concepts, word-by-word adoptions), the

degree of specificity of the Guidance Paper’s aainfa general principle, a detailed and complete

5 As explained in L. Epstein & A. D. Martin, ‘Quétative Approaches To Empirical Legal Research’ @0

(http://epstein.usc.edu/research/elsquant.pdf,sseck2/11/13).
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legal test, a legal definition), the degree of djemce between the previous and the new case law
(the more substantial the change the more likelis itaused by a factor as substantial as the
Guidance Paper), the time-span during which thecakk law had remained in essence unaftered
and likely external factors (new findings in economesearch or new OECD Recommendations and
Best Practices on Competition Law and Polidyausal inferences are drawn on the premise that
the adoption of the Guidance Paper was an evehighf salience and that the Court’s judges in
general familiarise themselves with its contentd pander the legal consequences of its application
on the case at stake prior to drafting a judgmBuie to the difficulty in drawing reliable causal
inferences this thesis relies on general patterrice CJEU’s judgments to establish causation. Put
differently, although it might be doubtful thatiagle change in the case law can be attributetido t
Commission’s Guidance, a continuous and repetsiving of changes is apt to draw the general
conclusion that the Guidance Paper matters.

In sum, the case analysis is designed to avoidaamcal comparison and, while focusing on the
Guidance Paper, aims at catching the greater lofedevelopment in the CJEU’s case law.
Noticeably, the analysis does in principle comgriseither an analysis of the merits of the Guidance
Paper’s propositions nor of the case law as itdstoefore or after the Guidance Paper’s issuance.
Naturally, such purist analytical perspective iiclilt to uphold and the reader will experiencatth

exception is made for the sake of comprehensilalig clarity of argument.

6 A longer time-span is indicative of a high qualif the case law, which makes it unlikely thaisitoverruled for

unsubstantial reasons and shortly after the adopticthe Commission’s Guidance.
Likely external factors may rebut or weaken thiebpbility of causation between the Guidance Papet the
change in case law.

17



The Guidance Paper — a soft law instrument 6
The legal value of soft law in EU competition law

3 The Guidance Paper — a soft law instrument

This chapter first lays out what legal value hasrbattributed by the EU judiciary (predominantly by
the CJEU) to soft law in the field of EU competitiaw (nfra 3.1). Outside the scope of this section

are other, non-legal effects of soft law, suchtasiieation of a sense of obligation for certaitoes;

such as the court§.Second, this chapter engages into the questiohehéhe Commission was

legally permitted to issue the Guidance Pajdrg 3.2).

3.1 The legal value of soft law in EU competition law

The following account confines itself to the chaesization and classification of what is commonly
and quite inaccurately (as we will seéra) referred to as sofaw in the field of EU competition law
issued by the Commission, taking a more generalpgetive only if necessary. Hence, references to

soft law and case law relate to EU competition 1aw.

3.1.1 Definition and classification of soft law

Soft law in EU competition law is here defined agemeric term for documents issued by the
Commission, commenting on how it intends to gemgiaterpret, apply and enforce the (hard) law
in its decisiong® This is of a particularly high value in the ardaEt) competition law due to the
broad margin of discretion enjoyed by the Commissas a result of its duty to pursue a general
policy in competition matters. Noticeably, the EU judiciary (i.e. the law inteeped by the EU
courts) does not concern itself with the questibrwbat soft law is. The definition of soft law
proposed here cannot be found in the case law ifi.¢he law). However, the provision of a
definition bears heuristic value in that it offergeneric term describing the category of instrusien
this thesis is concerned with. In turn, we will ghthat soft law is neither law nor a legal notion i

EU competition law. The EU judiciary does not odbny soft law the status of law, but in addition

8 We contend that the dichotomy between law andlaenand legal and non-legal effects is of cruaiaportance

since it is what judges and, as a consequencetitfmaers apply in their day-to-day work. This datbmy is
reflected in the case law, as we will sefea.
Notwithstanding this caveat, many findings canady be applied to soft law in EU law in general.

This is one of many possible definitions of slaftv in EU competition law. L. Senden proposes tbiofving
definition for soft law in EU law: ‘Rules of conduthat are laid down in instruments which have lme¢tn attributed
legally binding force as such, but nevertheless haje indirect legal effects, and that are direeteand may have
practical effects’ in ‘Soft law in European Commiynliaw’ (Wolf Legal Publishers 2003), 10tid. the reader is
introduced to other scholarly definitions of saftwm and the respective references. The definitiorsaft law
proposed here differs from L Senden'’s in that g#glaot hinge on potential legal effects but rativetheir intended
complementary role to existing EU law. Moreoveg froposed definition is confined to documents ishled by
the Commission.

2L Joined Cases C-189/02 P, C-202/02 P, C-205/G2@208/02 P and C-213/02Fansk Rerindustri and Others v
Commissior{Dansk Rgrindustri)2005] ECR 1-5425, paras. 170-172.

19
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The Guidance Paper — a soft law instrument 7
The legal value of soft law in EU competition law

does not define soft law as such. This is condisgndefinitions are provided in order to specify
what is the law and to find out what is meant by ldw (i.e. what does a notion in the law mean),
not, however, for phenomena lacking this normative

Soft law does constitute neither primary nor seaopn@U law and is thus not part of the EU legal
order?*? Primary EU law is formed by the EU founding Treati with the various annexes,
appendices and protocols attached to them, andddtiitions and amendmerifsNumerous legal
principles flow from the Treaties, which will be whportance at a later point. Secondary EU law is
law adopted by the EU institutions based on a ctempe in EU primary law. Regulations,
directives and decisions are legal acts constguggcondary EU law pursuant to Article 288 TFEU.
However, this list is not exhaustive. Article 28BHU stipulates that these instruments have binding
force. Binding force means that they produce gdrerga-omne®ffect) and external legal effects
in and of themselves (it is inherent to them), withintermediation of any other law, and are to be
applied by the EU judiciar§’, Primary EU law further stipulates that secondaly |Bw be adopted
in accordance with specific procedures set ouhénTreaties and must have a legal basis in primary
EU law?®

Soft law in EU competition law does not fulfil e@thof these conditions. First, the Treaties do not
accord legally binding force to soft law. Secortdisinot adopted as an act of secondary EU law
pursuant to Article 288 TFEU. Third, it is not adeg in accordance with specific procedures laid
down in the Treaties (in fact, the Commission clesogs own proceedings which are lacking the
legitimacy and accountability safeguards of theEgislative proceduréy. Fourth, it does not have
a legal basis in primary EU law. Thus, soft lavEld competition law does not constitute law in the
context of the EU legal ordé¥.

Consequently, and stated for clarification onlyisineither a source of law, nor part of the legal

framework®® nor a legal instrument, nor does it hold a platéhie hierarchy of norms/sources of

22 p. Behrens, ‘Abschied vom more economic apprdashBechthold and others (edsRecht, Ordnung und

Wettbewerb — Festschrift fir Wernhard Mdschel z@nGeburtstagNomos Baden-Baden 2011), 2; L. Senden [n

20], 273-275.

Leaving international law, including general giples of law, for the sake of simplicity aside.

24 L. Senden [n 20], 34-38.

% Q. StefanSoft Law in Court Competition Law, State Aid anel @ourt of Justice of the European Unigtiuwer
Law International 2013), 4. This definition is c@tent with the definition established in case law.

% 0. Stefan [n 25], 11; L. SendeBoft Law in European Community Léiart Pub. 2004) 45, 233.

27 Q. Stefan [n 25], 234.

2 |, Senden [n 20], 55. This is not to say thatdes not qualify as law in other fields and forfefiént purposes, e.g.
sociology or political science. Under the definitiadvanced by the EU judiciary, however, it doet for a
different take on soft law see F. Beveridge & SttN@ hard look at soft law’, in P. Craig & C. Haw (eds),
Lawmaking in the European Unig¢Kluwer Law International London, 1998), 288-292.

29 This is critical of the wording used by the CJBUDansk Regrindustrjn 21], para. 207-211, implying that the legal
effects soft law is capable of producing make it pathe legal framework.

23



The Guidance Paper — a soft law instrument 8
The legal value of soft law in EU competition law

law, as these terms relate exclusively to $3vlhe term softlaw is thus misleading, but will
nevertheless be used in this thesis as a resité cbmmon use. The judiciary is to be praised for
having hardly ever employed the term soft law,éastusing ‘rules of practisé’or ‘rules of conduct
of general applicatior? It should be noted that Article 288 TFEU mentioesommendations and
opinions which, along with instruments such as glings, communications and notices, are typical

expressions of what is commonly referred to aslawft

3.1.2 Legal effects of soft law

Soft law, albeit not having binding force, has baeoorded legal effects/value in the case law. &hes
legal effects are brought into existence only tigtothe intermediary of general principles of law,
which are themselves part of primary EU EwTlhe case law at first dealt only with internal

measured?

‘The Court has consistently held that internal airees or measures of an internal nature suchas th
procedural arrangements laid down by the Commissiay not be regarded as rules of law which the
administration is always bound to observe, theyertbreless form rules of practice from which the
administration may not depart without giving reasavhich led it to do so, since otherwise the
principle of equality of treatment would be infri)*®

The duty to give reasons was considered a prockdusngement to enable the applicant to assess
whether or not the principle of equal treatment hadn breached. IDansk Rgrindustrithe CJEU
found that this principle appliesfortiori also to external measures, the Guidelines on tthad of

setting fines in the case in questf8The Court continued:

‘In adopting such rules of conduct and announcypgublishing them that they will henceforth apply
to the cases to which they relate, the instituiiorguestion imposes a limit on the exercise of its
discretion and cannot depart from those rules updar of being found, where appropriate, to be in

%0 This is critical of the use of terminology empnlyby O. Stefan, who suggests that these terms enfa law

instruments throughout her work, see to that efface5], 120-129, 142, notably on p. 139: [..] theles of
law/rules of practice distinction should be undeost as a hard law/soft law distinction and not adistinction
between legal instruments and instruments withegallvalue’.

3 Case C-171/00 Bibérosv Commissiof2002] ECR I-451, para. 35.

%2 Dansk Rerindustiin 21], para. 211.

% Dansk Rerindustiin 21], para. 211; O. Stefan, [n 25], § 8, pp. 22%7; L. Senden [n 20], 263 et seq.

3 This is comparable to the treatment of ‘Verwadfsworschriften’ in German administrative law, whiate accorded
the effect of binding the authority’s discretionges F. Schoch, J. Schneider & W. Biétpmmentar zur
Verwaltungsgerichtsordnung24” supp, C.H. Beck 2012), § 114 para. 22, 63-65.

% Joined cases 80 to 83/81 and 182 to 18R8Bert Adam and others v Commiss[®884] ECR 3411, para. 22;

Joined cases 181/86 to 184/8érgio Del Plato and others v Commission of theofaan Communitield987] ECR

4991, para. 10; Case C-171/0QiBéros v Commissiof2002] ECR I-451, para. 3Ransk Rarindustrin 21], para.

209.

Commission Guidelines on the method of settinggiimposed pursuant to Article 15(2) of Regulatiim17 and

Article 65 of the ECSC Treaty, OJ 1998 C 9/3.
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The legal value of soft law in EU competition law

breach of the general principles of law, such asakdreatment or the protection of legitimate
expectations. It cannot therefore be precluded, thiatcertain conditions and depending on their
content, such rules of conduct, which are of gdragplication, may produce legal effects.’

The CJEU furthermore held that ‘[h]aving particutagard to their legal effects and to their general
application [..] such rules of conduct come, innpiple, within the principle of “law” for the
purposes of Article 7(1) of the ECHR’ but then fduthat the change in the Guidelines was

reasonably foreseeable at the time when the irdrirents concerned were committed and did

therefore not breach the principle of non-retragiyti®®*°

Two inferences can be drawn. First, the legal ¢ffiee Court is concerned with is the effect of
binding the Commission and, consequently, the jadic Where the Commission is endowed with
discretion, the Courts are precluded from substiguiheir own judgment for that of the Commission
on the question of law at stak&Second, it is the breach of a principle of EU laming to the (non-)
application of a certain soft law instrument inpeaific decision that is condemn&d? The Court
recognizes the particular effects on the expectatiof concerned parties that arise from the
publishing of the instrument at issue. Evidentlge tpublishing may cause extra implications

compared to administrative rules of practise whicély not come to the notice of the concerned

37 Dansk Rgrindustrin 21], para. 211; reiterated in Case C-3/06up Danone v. Commissi§2007] ECR 1-8935,
para. 23, in Case C-520/09 Akema SA v Commissid2011] ECR 1-08901, para. 88 and in Case C-226/11
Expedia Inc. v Autorité de la concurrence and OshgExpedia’)[2012] nyr, para. 28.

% Dansk Regrindustiin 21], paras. 224-232.

39 Q. Stefan argues that the application of the fplacf non-retroactivity shows ‘[..] that such insments follow the
general regime of legal regulation and is thuseddht to mere administrative practice or policy,25], 131-132.
However, this is doubtful since the CJEU does fesdly stress the difference between hard law amessraf
conduct and has explicitly based its legal testase law concerning internal administrative measurbe Court
upheld the CFI's finding that non-retroactivityasggeneral principle of EU law applicable when fiaes imposed. It
found that, while the Guidelines are not the ldgadis for the contested Decision, their relevandie light of the
principle of non-retroactivity, being capable ohdling the EC and thereby ensuring legal certaijustified an
isolated assessment of the Guidelimgsnsk Rarindustrin 21], paras. 213-214.

40" Pp. CraigEU Administrative LafOUP, 2006), 435, see the whole chapter 13 fortaildd overview on discretion
in EU law.

“L This finding is of such imminence to the CJEUttitan Case C-410/0%olska Telefonica Cyfrowf2011] ECR-
3853 rephrased the referring court’s question wéretin not guidelines by the Commission addresseédRA’s in
the electronic communications sector, the adoptfowhich is envisaged by Article 16(1) of Directi2®02/21/EC
of the European Parliament and of the Council dafch 2002 on a common regulatory framework focetmic
communications networks and services (Frameworkdiive), OJ 2002 L 108/33, and of which pursuanthiat
provision NRA'’s ‘should take the utmost accountt@ guidelines’, can bapplicableto individuals into whether or
not a provision of the Act of Accession precludes\NRRA of a Member State fromeferring to the 2002 Guidelines
in a decision by which that NRA imposes certain utatpry obligations on an operator of electronic
communications services (paras. 21-22). Conseguyehd CJEU did not, strictly speaking, deal wihle guestion in
how far legal effects can be inferred from soft lenstruments, but rather if the referring court Icpwn a more
formal/procedural level, lawfully refer to themits decision.

Here again a parallel to the treatment of ‘Vetwagisvorschriften’ in German administrative law ¢sndrawn, see
F. Schoch, J. Schneider & W. Bier [n 34], § 114asaP?2, 63-65.
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party. It therefore comes as no surprise that thEUWCmentions legitimate expectations beside the
principle of equal treatment (which is part of aldase law on administrative rulés).

However, the Commission can absolve itself from ritides of conduct provided it states
compelling reasons for so doing consistent withitiveked general principle of lafff. The Court
appears to perform an implicit balancing act, ugua¢tween the effectiveness of EU competition
law and the general principle of law invoked. Dansk Rgrindustrithe CJEU found the
Commission’s discretion in setting fines to be @ldén answering the question of whether the
expectations are legitimate or if a retroactivelgopted soft law instrument was reasonably
foreseeable. As a consequence of the Commissiatystd pursue a general policy in competition
matters mentioneslupra3.1.1, a change in the assessment of a legal questiaoris foreseeable the
higher the relevance thereof for the purpose o$ying an effective competition poliéyWith other
words, a change of the Guidelines on fines leadingprinciple, to their increase, is regularly
reasonable foreseeable, for ‘the proper applicasiotie Community competition rules requires that
the Commission may at any time adjust the levéingfs to the needs of that polic}f. The rationale
for this is the need to counteract a weakenindnefdeterrent effect if firms are able to compaee th
profits deriving from the infringement against firee.*” Implicitly, the CJEU held that the principles
of equal treatment and legitimate expectationsataaotweigh the principle of effective competition
law enforcement.

It is important to note that the legal effect/vataediated by legal principles is decidedly différen
from the legal force of law. The courts are bougdhe law, whereas soft law does not, by itself,
have such effect. This divide upholds the insttaél balance in the EU. What is more, the
mechanism employed by the CJEU to accord legat®sff soft law is not arbitrary, but based on

the rule of law as a result of the mediation thtoggneral principles of law. The fear that the CJEU

3 As is clear from the wording employed by the CJ&ter general principles of law might also leadhe self-

binding effect on the Commission. O. Stefan elatesran such other principles, [n 25], 201-227.

This possibility is part of the case law on in@radministrative practises cited in fn. 35 and waplicitly read into
the Dansk Rgrindustriest inArkema SA v Commissign 37], para. 88; see also O. Stefan, ‘Relying &h $oft
Law Before National Competition Authorities: Hoper the Best, Expect the Worst’ (2013) CPI Antitr@tronicle
July No. 1 ( http://ssrn.com/abstract=2294541, sseé 28/11/138 and P. Craig [n 40], 639-641.

%5 Dansk Rerindustiin 21], paras. 224-232.

%6 Joined cases 100/80 to 103/M0sique Diffusion francaise and OthersCommissiorf1983] ECR 1825, para. 109;
Case C-196/99 Rristrain v Commissiorj2003] ECR 1-11005, para. 8Dansk Rgrindustiin 21], para. 169.

Joined cases 100 to 103/8& Musique Diffusion francaise and others v Comionisgl983] ECR-01825, paras.
105-109. This case was relied uporbiansk Ragrindustriin 21], particularly in paras. 260, 292.
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might promote ‘backdoor legislatidf'is therefore, in principle, not higher than in application of

legal principles, which are by their very naturgwe and rely on courts to clarify their scépe.

3.1.3 Soft law and the role of discretion

By linking the breach of general principles of l&wvthe exercise of the institution’s discretionttha
published the soft law instrument, the CJEU hasa#ffely confined the possible scope of legal
effects, for bringing about the legal effect of im@v one’s discretion bound, presupposes the
existence of discretion. Hence, the Court assessdsast implicitly, if the Commission is granted
discretion by the EU competition law rufsEvidently, the binding effect can only reach asda
discretion is granted. Discretion therefore playeminal role. Thus, the question whether or net th
law recognises legal effects of soft law revolvesuad the question of whether the Commission
enjoys discretion, and not around some definitiongtholarly image of soft law.

Further, it appears that the Commission, in cohtitmghe addressees, cannot derive any legal
effects, i.e. rights, from its soft law instrumeriEsther the Commission remains an unbound margin
of discretion or it is bound by virtue of a genepainciple of law?* Soft law instruments are not
capable of increasing the Commission’s margin etdition. The margin of discretion is set out by
the legal framework and can solely be changed through the legal pueeset out in the Treaties
by adopting secondary EU law. Hence, the Commisgiannot impose new obligations on

undertakings in its soft law, since this constsguga act intended to have legal effects of its own,

48 0. Stefan [n 25], 193. Further, as O. Stefan tsadut, the CJEU does not transform soft law irdodHaw by way

of ‘judicial transformation’,ibid., 192-193, apparent by the distinction betweensraleconduct and rules of law
upheld by the CJEU, see to that effioad., 137-139.

For a general account on the divide between ledges and legal principles and its consequencefs®workin 'ls
Law a System of Rul&s5(1967) Chicago Law Review.

It is thus skewed to claim that ‘[c]hecking thenformity of soft law to hard law is the consequeraf the
hierarchical relationship between the two typeaarins’, O. Stefan [n 25], 143, and misleading feré the same
section to safeguards ‘important in order to gue@nhat the institution issuing such instrumergssdnot exceed
the limits of its discretion’ibid., 148.

The Commission’s discretion is limited (bound)timo directions. First, as laid out Dansk Rgrindustr[n 21],
second the Commission can be compelled to pursue certages as a result of acting in the public interest,
presumably grave violations of EU competition lawstnadversarial to the fulfilment of its goals. T&GE implicitly
acknowledged this in Case T-24/8@tomec Srl v Commission (‘Automeflp92] ECR 11-2223, para. 71-85, by
finding that the Commission is only permitted térae from pursuing a case as a result of applynegagitimate
priority criterion. We will look into this in mordetailinfra 3.2

Which does not include soft law contrary to s@uokolarly assertions, ssapraat fn. 30
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requiring a legal basis and adherence to the harg;xmledurec’.3 Furthermore, the discretion granted is
subject to the interpretation of the relevant psimn by the EU judiciary?

It should be noted that the question whether orthetCommission, or any other institution, is
legally permitted to publish soft law on issues doay the scope of its discretion, is distinct to the
question what legal effects soft law instrumentgepbally yield. Legal effects, as shown, require

discretion. But soft law instruments can be isdoedther reasons. We will look into thisfra 3.2

3.1.4 Addendum: Classifying the legal value of soft law

Before our attention turns to the question of tbgal value of the Commission’s soft law on the
Member States we will take a look at the propogaie learned L. Senden for classifying the legal
mechanisms to attain the result of binding the BuUrts. An addendum is the appropriate form for
such analysis. The classification is meant to mgme an analytical effort to clarify the legal
framework as laid down in the case law by the Edigiary. Yet, this exceeds a mere doctrinal
presentation of the case law, and thus is madsubject of an addendum. Criticism on L. Senden’s
taxonomy is subject to the caveat that it purptrtapply to soft law in EU law in general, whereas
this thesis is concerned with the legal value @f lsav in EU competition law only.

She considers a Community act to carry legal effsitgular) if it is capable of changing a
person’s legal right and obligatiGh.Under this umbrella term, according to her, faitsahaving
legally binding force (either inherently or incidally) as well as indirect legal effects (plurdi)This
taxonomy is subject to the following criticism froandoctrinal perspective (which she purports to
adopt).

The umbrella term ‘legal effect’, as defined bySenden, is of limited heuristic value. Under L.
Senden’s definition legal effects are bestowedvimuglly) all soft law instruments by meeting the
capability-test. Yet, how is such a broad test futlm classifying soft law instruments? The courts
are concerned with whether they are bound by thesraf conduct in a soft law instrument. To
reflect this concern, we propose the term ‘bind#ffgct’, which we define as a rule which binds the
EU judiciary in a given case. It is insufficient noerely establish an act’'s capability of changing a
person’s rights and obligations. Moreover, a saft bct might give rise to legal effects other than
the effect of being bound. For instance, a softilastrument might be relevant for the interpretatio

% Case C-325/9Erench Republic v Commissi§t993] ECR 1-03283, para. 23, arriving at the samieclusion albeit
with a somewhat different (blurry) line of argument

®  Case T-330/0Akzo Nobel v. CommissigB006] ECR 11-3389, para. 119. The binding forceGfEU judgments
interpreting EU law has been, by the latest, estiabtl in Case C-453/0Ruhne & Heitz v Productschap voor
Pluimvee en Eieref2004] ECR 1-837, paras. 21-27.

% L. Senden [n 20], 268, 270.
5 |bid., 264-270.
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of a legal act and thus indirectly play a role lve recognition of a legal obligation. In that cése
would be capable of changing a person’s rightshtigations. This is, however, different from the
binding effect flowing from the law.

The ways in which the binding effect can be brougjut are twofold. First, in a direct way, a
rule can be inherently binding (binding force). @ad, in an indirect way, a binding effect can be
bestowed upon a rule (laid down in a soft law unstent, an agreement, a letter, an oral statement,
etc.) by virtue of the law. The notion of rule isrl understood in its broadest meaning and not
limited to general-abstract rules. As indicateds ttaxonomy accounts not only for soft law
instruments, but for any ‘rule’ upon which the lawdows a binding effect. It therefore separates the
taxonomy from the ‘soft law cosmos’. Again, thisrrars the limited significance of an instrument as
soft law within the legal framework.

It is submitted that L. Senden’s taxonomy is midieg in another respect. She differentiates
between inherent and incidental legally bindingcéorThe latter category can be based either on
substance or on agreeméhtn contrast, the taxonomy advanced here does uiitth@ category of
‘incidental legally binding force’ because it isntended that such a category fails to correctlcef
the legal mechanism whereby the binding effectasight into existence.

‘Incidental legally binding force on the basis afbstance’ is, in essence (leaving aside the
theoretical problem of ‘lawful hard law in the diatg of soft law’), bestowed upon unlawful legal
acts (i.e. legal acts that are intended to be atbr legally binding and which have come into
existence in or contain a violation of EU I&fhat are not voicb initio but voidable in an action
for annulment, and hence under European law aupred to have the intended legal effects until
and unless they are withdrawn or annufiéfet, how are the presumed legal effects not heloket
inherent to the legal act but incidental insteatig Binding force is presumed as an exception to the
rule that unlawful legal acts are invalid and dévof legally binding force for the sake of legal
certainty. This presumption cannot, however, chatigenature of the legal mechanism whereby
legal value is attached to the legal act. Rather,presumption squarely rests on the fundaments of
binding force, which are the competences held ley ldgislative, the procedural safeguards and
available legal remedies with respect to legal.acts

L. Senden foresees acts having ‘incidental ledaitigling force on the basis of agreemé&AShe

points to inter-institutional agreements and age@siin the area of EU state aid law. It seemsto u

> bid., 275 et seq.

% \pid., 265.

*  |bid., 275-295, 307.
€ Ibid., 295 et seq.
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that such agreements are only binding by virtu&dflaw (for they require explicit provision for
agreed acts in primary or secondary EC law andtende of a specific duty of cooperatith)
Hence, it is EU law that confers a binding effenttbese agreements. They are thus not inherently
legally binding. Since they are only legally bingliby virtue of EU law, the legal mechanism is
similar to legal effects of soft law instrument®bght about by the mediation of legal principles. |
both cases for the binding effect to kick in EU lawst be called upon. The principle of doctrinal
consistency suggests that both cases are pladkd game doctrinal category, i.e. acts that byeirt

of EU law give rise to a binding effect, renderimgidental legally binding force on the basis of
agreement a futile category. L. Senden’s classifinalabels acts as carrying binding force which

according to the case law lack such force.

3.1.5 Soft law and Member States®?

In general, soft law is not binding on Member Statee it NCAs or national courts. As concerns
national courts, this is the consequence of thdirfipthat European courts are not bound by soft law
as it does not constitute EU law. National coures@nly bound by EU la®? The same in principle
applies to NCAs, as has been held by the CJERflgideref* and has recently been confirmed in

Expedia® However, regarding NCAs this picture is incomplesewe will seénfra.

3.1.5.1 The CJEU’s case law

In Pfleidererthe CJEU came to this conclusion with regard then@assion Notice on immunity
from fines and reduction of fines in cartel casesriency Notice’§® and the Notice on cooperation
within the Network of Competition Authorities (‘Cperation NoticeJ’ by confining itself to the
finding ‘that those notices are not binding on Member States’ without further elaboration. The
Court further pointed out that the Commission’s ieewsy Notice relates only to leniency
programmes implemented by the Commission iffatfheld it was for the national courts to balance

the interest of third parties seeking to obtain dges in access to the files related to the leniency

51 Ibid., 296.

2 This section applies to EU competition law adgessto undertakings only, excluding state aid lasvthe legal
assessment appears to be different to some dege€). Stefan, [n 25], 86.03 at pp. 174-177.

Kiihne & Heitz v Productschap voor Pluimvee en Eigre54], paras. 21-27.
8 Case C-360/0Pfleiderer AG v BundeskartellartiPfleiderer’) [2011] ECR 1-05161, paras. 21-23.
%  Expedialn 37], paras. 24-31.

€ Commission Notice on immunity from fines and retibn of fines in cartel cases (‘Leniency Notice®)J 2006 C
298/17.

Commission Notice on cooperation within the Netwof Competition Authorities (‘Cooperation NotigeOJ 2004
C 101/03.

8 Pfleiderer[n 64], paras. 21-23.
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procedure against the potential deterring effecswafh access on cartel members to applying for
leniency on a case-by-case basis. The Court athééahational courts had the duty to ensure that the
rules which they establish or apply do not jeomdhe effective application of Articles 101 and
102 TFEU®®

In Expediathe Commission’sde minimisNotice”® specifying the meaning of an appreciable
restriction of competition within the meaning oftiste 101 TFEU was held to bt intendedo be
binding on national authorities, but to give themidgnce on how to apply Article 101 TFEU.
According to the CJEU, this follows from the worgdiof the Notice, stipulating its non-binding
nature for both national courts and authorities #redintention to give them guidance on how to
apply Article 101 TFEU. Additionally, it states thaims at clarifying how the Commission intends
to apply this norm, thereby potentially binding t@®@mmission’s discretion in accordance with
Dansk Rgrindustri* Moreover, the notice was published in the ‘C’ esrof theOfficial Journal of
the European Uniomvhich, by contrast with the ‘L’ series of the @f&l Journal, is not intended for
the publication of legally binding measures. Fipathe notice does not contain any reference to
declarations by the competition authorities of tMember States that they acknowledge the
principles set out therein and that they will abtiyethem??

On substanceExpedia suggests that for the Notice to be binding on omati courts and
authorities, the Commission’s intention, as exmdss: the soft law instrument, might be of
relevance. This appears to relate to inherent bgndorce, which soft law instruments do not
possess, precluding them from directly (of themesg\binding EU courts, let alone national courts.
As shownsupra3.1.2 it is the authority’s discretion that is bounddahe judiciary as a matter of
law is obliged to take account of this. Courts boaind by law not by administrative rules of
practice. With respect to national competition auties, such a finding is difficult to reconcilattv
the test employed iRfleidererwhich does not rely on any form of intent to ré¢jeny binding effect
on Member States. However, intent, as express#teisoft law instrument, has a role to play in the
assessment of whether or not a legal principlesbthd Commission’s discretion. Additionally, the
Court also relies on the lack of Member States’seoi to abide by the notice and the publishing in
the ‘C’ series of the Official Journal. In effetihe CJEU appears to ground its finding of the Notic

8 Pfleiderer[n. 64], paras. 24-31; the CJEU reiterated its suitil findings and implicitly upheld its approaiththe

Leniency Notice in Case C-536/BLindeswettbewerbsbehdérde v Donau Chemie AG anet<)2013] nyr.

Commission Notice on agreements of minor impaawhich do not appreciably restrict competitiodemArticle

81(1) of the Treaty establishing the European Conity{ de minimisNotice’), OJ 2001 C 368/13, 13.

' Expedialn 37], paras. 24-30.

2 The non-authentic English version Bfpedia[n 37] contains an incorrect translation of pat&: ‘[..] by thede
minimis notice, the Commission imposes a limit on the eiger of its discretion and must not depart from the
content of that notice without being in breachha general principles of law [..]'.
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not being binding on a melange of subjective angative factors, which seem, aftBfleiderer,
unnecessary for concluding that soft law does awelbinding force.

On reflection, however, the CIJEU’s testBrpediaappears to be consistent with orthodox EU
legal doctrine in that a soft law instrument, iy to bind NCAs and national courts may be
unlawful, but will be presumed lawful until and ess it has been declared véidFor that
presumption to be engaged it is immaterial whether Commission can lawfully adopt soft law
instruments binding the Member States courts andN@ and of themselves. Thus, the CJEU
merely and correctly assessed whether the requinsnier the presumption were met. The act must
be intended to have legal effects capable of affgdthe interests of its addresséar that it is
necessary to look to the substance of the contestisgdas well as the intention of those who ddafte
them, to classify those acts. It is in principlematerial what form the act bears and whether formal
requirements were mét.On the facts, the CJEU concluded treeminimisNotice was not intended
to be binding. If the Court had found otherwise, trext step would have been to assess whether it is
void. Acts tainted by particularly serious illegglare deemed to be non-existent/void, e.g. manifes
and grave procedural errdrsThis reading oExpediaexplains the difference between the legal test
applied therein and the one Rileidererand is consistent with EU law. Presumably, the @jpirof
AG Kokott in Expedia’® containing exactly such an analysis, incited tli€to follow suit. The
Opinion in Pfleiderer, delivered by AG Mazak, did not undertake a simdaalysis and merely
stated the Leniency Notice is non-bindfigin terms of doctrinal consistency, the CJEU’s
embracement ikxpediaof the test suggested by AG Kokott is to be saluted

In her Opinion AG Kokott also argues that, despite soft law nandpdinding on Member States,
national courts and authorities are obliged to tdke account of it. Deviation from the Notice,
according to AG Kokott, can be had if a case-speaifialysis shows evidence, other than the market
shares of the undertakings concerned, suggestaigtib effect on competition is appreciable. She
bases her assertion on the Member States’ dutincére cooperation pursuant to Article 4(3) TEU,
arguing that the ‘Commission’s leading role, firnalgchored in the system of Regulation No 1/2003,
in framing European competition policy would be emdined if the Member States simply ignored
the a competition policy notice issued by the Cossioin’®’® The CJEU rejected a Member States’

3 More on this legal presumptisuiprafn. Error! Bookmark not defined. .

7 Case C-322/0% - NDSHT v Commissiof2010] ECR 1-11911, paras. 45-48; Case C-362/OBitBrnationaler
Hilfsfonds v Commissiof2010] ECR 1-00669, paras. 51-52.

S p. Craig [n 40], 267-269.

6 Opinion of AG Kokott inExpedialn 37], paras. 26-34.

" Opinion of AG Mazak irPfleiderer[n 64], para. 26.

8 Opinion of AG Kokott inExpedialn 37], paras. 38-43.



The Guidance Paper — a soft law instrument 17
The legal value of soft law in EU competition law

obligation to take account of the thresholds in timice, consequently of soft law in principle,
without concerning itself with the AG's line of angent°

An in-depth analysis of these legal questions dims®nd the scope of this thesis. Suffice to say
that the CJEU’s judgments are clear in their figdinand doctrinally convincing in their
argumentation. The next chapter engages the quoesftiowhat role legal effects can play in binding
NCAs.

3.1.5.2 Thoughts on Expedia and legal effects

An analysis ofExpediasuggests that the Court was concerned with whetheot soft law is
binding in relation to the Member States as reghndding force® However, as regardsgal effects
brought about by mediation of general principleslaaf, an unequivocal statement by the CJEU
appears to be outstanding as of §évhile it is submitted that the rejection of bingiforce of soft
law instruments is consequential, it seems to behyf analysis whether soft law issued by the
Commission is capable of having the legal effectbnfding the NCAs’ discretion mediated by
general principles of law, similar to the soft lavisinding effect on the exercise of the Commission’
discretion.

The departing point is that EU law confers the sategree of discretion on NCAs as on the
Commission where NCAs apply EU competition law. issvell known, NCAs in their application
of EU competition law have to adhere to EU generaiciples of law?® The key question is then
whether and to what extent soft law issued by tlen@ission is capable of binding the NCAs’
discretion by mediation of those principfdsDansk Regrindustriestablished the rule that the
institution publishing the soft law instrument inges a limit on the exercise of its discretfor

couple of legal issues arise: Are NCAs permittedieétegate the exercise of their discretion to the

9 Critical of AG Kokott's Opinion in Expedia [n 37 S. Graells, ‘This is not (well, yes) bindingjtfmaybe) you

can disregard it. AG Kokott on soft law and EU catifion policy’ (2012) blog post of 29/09/2012
(http://howtocrackanut.blogspot.fr/2012/09/thisnistwell-yes-binding-but-maybe.html, accessed 2@0¥3).
8 Expedialn 37], para. 31.
8 See to this effedExpedialn 37], paras. 29-30 arfefleiderer[n 64], para. 21.
8 In Expedialn 37] the Court does only deal with general lggaiciples of EU law in para. 32. While mentionithg:
principles of legitimate expectations and legataiety, the Court just seems to refute the apptisanvocation of
these rights by stating they cannot, as such, foeged, having regard to the wording of paragrdptf the Notice,
which states it is not binding on Member StateusTlit appears as though the Court did not askegsassibility of
legal effects but only binding force. This viewsisared by O. Stefan [n 44], 5.
Member States, their judiciary and administratizeive to adhere to general principles of EU lawarigas governed
by EU law as a result of the supremacy of EU lase, B. Craig & G. de BurcEU Law Text, Cases and Materials
(5" edn, OUP 2011), 519.
Henceforth we will concentrate on the principfdegitimate expectations due to its high illustratcapacity, what
is not to say that other general principles of faay not generate the same effect.
Dansk Rgrindustriin 21], para. 211.
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Commission? Is there a legal means whereby the Gssgion can substitute the NCAs’ exercise of
discretion by its own? After all, the NCAs are oaljowed to apply EU competition law by virtue of
Article 5 Regulation 1/200% Does the cooperation within the Network of comijmii authorities,
particularly the Cooperation Notice, provide a natbm whereby NCAs have committed
themselves to apply the Commission’s soft W@ any event, the Cooperation Notice as it stands
now does not contain such a mechanism.

However, in absence of such legal mechanisms, éngppctive shifts to softer expressions of
NCAs binding their discretion. One might argue ttied multi-level setting of EU competition law
enforcement following Regulation 1/2003, foreseaingnerous forms of interaction and cooperation
between the national and the European fvahd having as one of its express objectives the
harmonious application of EU competition law by N&CAnd the Commissidil,as well as the
organisation and cooperation by competition autiesriwithin the European Competition Network,
gives rise to an administrative enforcement netWoso closely intertwined cooperating that,
depending on the circumstances of the cooperatestaiping to the subject matter in question,
NCAs have implicitly bound their discretion by agimg to apply a soft law instrument by the
Commission. Consequently, the mechanism containd2ansk Rgrindustrcomes into action and
binds the exercise of the NCA’s discretion through mediation of general principles of |atv.
National courts would have to apply the generah@ples of law and thus recognize the binding
effect.

It is submitted that this could only be recognibgdhe Court in exceptional casesHBrpediathe
CJEU points in its assessment of whetherdeeminimisNotice is binding that NCAs have not
acknowledged the principles set out in it and rextlared they will abide by them, contrary to the
Cooperation Notic& By implication, if the NCAs do so, their discratits bound. It is reasonable to
assume that if they do less, i.e. intensifying @yapion, but without such acknowledgments, their
discretion remains unbound. Moreover, by rejecii® Kokott's proposal based on the principle of
sincere cooperation the Court has arguably made that it opposes contestable legal constructions.

8  Regulation 1/2003/EC of the Council of 16 Decem@02 on the implementation of the rules on coitipatlaid

down in Articles 81 and 82 of the Treaty, OJ 200%/1.

A. Jones & B. Sufrin generally remark that thgnsid statement acknowledging the principles setrotite Notice
and agreeing to abide by the principles gives congsaa legitimate expectation that the principlesaut in the
Notice will be adhered t&U Competition Law Text, Cases, and Mater(alté.edn, OUP 2011), 1153.

See chapter IV on ‘Cooperation’ of Regulation0D2 [n 86].
To this effect, Regulation 1/2003 [n 86] recitd and Cooperation Notice [n 67], para. 3.
% To this effect, Regulation 1/2003 [n 86] recital

1 In addition to binding the Commission’s discretidut there may be cases where only the NCA'srefism is
bound.

92 Expedialn 37], para. 26.

87

88
89



The Guidance Paper — a soft law instrument 19
The legal value of soft law in EU competition law

An approach predicated on an uncertain degreeef@user cooperation is based on shaky grounds
and will share the fate of the approach proposedABy Kokott. From an analytical angle, the
mentioned finding proves the CJEU carried out aguéy into binding force and legal effects in
keeping with the legal framework of legal effectsoft law as developeslpra3.1.1and3.1.2.

In EU state aid law the CJEU’s case law on thelleffacts of the Commission’s soft law reflects
on some of the questions raised here. The CJEWdidghat ‘[tlhe Guidelines are thus one element
of that obligation of regular, periodic cooperatfoom which neither the Commission nor a Member
State can release itself’, which is encapsulatadAiticle 93(1) of the Treaty, under which the
Commission, in cooperation with the Member States) keep under constant review the systems of
aid existing in those States.’ In addition, the iB&n Government took part in the procedure for the
adoption of the Guidelines and approved them, Whighresult that they bind the Commission and the
German Governmeft® Nevertheless, the different legal framework and #&pproval of the
Guidelines distinguish the case fré&rpedia.

In conclusion, effect to the Commission’s soft law NCAs is barred by a double dichotomy
between, on the one hand, law and non-lBxpédiahas not softened the CJEU’s stance thereto,
supra3.1.5.) and, on the other hand, the Commission’s dismmedind the NCAs discretion. While
the former dichotomy relates to binding force, whithe Commission’s soft law lacks, the latter
dichotomy relates to legal effects, which cannobbaught into existence in relation to NCAs and
national courts since the Commission can only himewn discretion via the issuance of soft law
instruments. The Court has therefore, for now, shatdoor for integrationist and to some degree
supranational solutions. It has upheld a formalilgtgal stance, as embodied in the two dichotomies
just mentioned, and rejected legal tests basetd@iMember States’ duty of sincere cooperation and
the cooperation within the European Competitiorwdek.

It is upon the EU political decision makers to addpe necessary legislation or the NCAs to
commit. AG Kokott's approach resembles the requaemin Articles 15(3) and 16(3) of the
framework directive for electronic communicatioretwiorks and services,requiring the NRA’s to

‘tak[e] the utmost account of the recommendatiod e guidelines’. A similar obligation could be

% However, the case law on State Aid soft law degdirst glance, not appear to rely on the mediatf general
principles of law. It has in common with the approaet out here that it only binds the administrattheGerman
Governmentnot the Member States. The scope of this thesisidas deeper analysis.

% Case C-288/96ermany v. Commissid2000] ECR 1-8237, paras. 64-64; see also O. Stpfazb], §6.03 at pp.
174-177 and §7.02 at pp. 188-191.

% Directive 2002/21/EC of the European Parliamend af the Council of 7 March 2002 on a common ratguly
framework for electronic communications networksl aervices (Framework Directive), OJ 2002 L 108/8&e
also fn. 41.
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added to Regulation 1/2083The Commission has embarked on a different path mispect to
Pfleidererand its Leniency Noti¢é by proposing a directive obliging the Member Statie bring
their national legislation in line with the Comm@ss standpoint, i.e. strengthening the leniency
procedure by protecting predominantly the intere$tpplicants theredf, upon which adoption the
Leniency Notice will be nugatory. Finally, a praas could be inserted into Regulation 1/2003

binding the NCAs’ discretion by soft law instrumgigsued by the Commission.

3.2 Classification and legal effects of the Guidance Paper

3.2.1 Paving the way

Suprd), we have already pointed to the difference betwtheregal effects of soft law and whether
an institution, the Commission, is authorized tomdit at all®® This chapter engages the latter
question of whether the Commission had the competemadopt the Guidance Paper. In order to so,
first a general classification of soft law rulesBt) competition law is developed. Thereafter, this
classification will be applied to the Guidance Rdfeé
The Guidance Paper is a soft law instrument putstarthe definition statedupra 3.1.1

According to its title it ought to give ‘Guidance& ehe Commission’s enforcement priorities’. It is
explicitly intended to set out the analytical frameek whereby the Commission determines whether
it pursues a given case and to support undertakigssessing whether their behaviour is likely to
result in intervention by the Commissitl. The denomination as enforcement priorities has bee

met with astonishment, as it presents a novéftgnd criticism, as to the Commission’s motivation

therefor'® To a large degree the criticism concerning the Bof nature of the Guidance Paper

pertains to the questiahthe Commission was legally authorized, i.e. didave the competence, to

issue the Guidance Paper. L. L. Gormsen argues‘éhédrcement priorities’ explain where the

% Regulation 1/2003 [n 86].

9 Seesupra[n 66].

Proposal for a Directive of the European Parliaimend of the Council on certain rules governingoas for
damages under national law for infringements of dbmpetition law provisions of the Member Stated afthe
European Union COM(2013) 404 final, see Articlesur&l 7 thereof concerning access to the file antehey
application-related documents.

A comprehensive analysis of this question is ghed by L. Senden [n 20], 315-341.

For a more general classification of soft lawtriments in EU law in general, the reader is reféto the work of
L. Senden [n 20], particularly pp. 115-259.

Guidance Paper [n 1], para. 2.

D. Geradin, ‘Is the Guidance Paper on the Conioniss Enforcement Priorities in Applying Article 20TFEU to
Abusive Exclusionary Conduct Useful?’ (2010) SSRtg://ssrn.com/abstract=1569502, accessed 22/Q)7123
13.

L. L. Gormsen, ‘Why the European Commission’soecément priorities on article 82 EC should be digwn’

(2010) European Competition Law Review 45.
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Commission will focus its resources, whereas thevipusly employed ‘guidelines’ offer an
interpretation of the law and are therefore sulistbim nature. According to this view, the Guidanc
Paper contains, in effect, guidelines inconsisterth the case law, whereby the Commission
attempts to create new law and thus overstepgitsti** P. Akman strongly opines the Guidance
Paper does not prioritise anything and casts doulhe legitimacy and legality of some of the novel
suggestions advanced in the Guidance Paper. Stethedess grants the Commission the right to
publish the Guidance Paper, finding support fordbesumer welfare standard advocated therein in
the case law and arguing that the relation betwsafh law and the case law is not always
straightforward:%®

Is the proposed distinction between substantial @mfdrcement guidelines warranted and what
are its legal consequences? In order to answee tipasstions, the legal basis for rules of practice
and the scope thereof need to be developed. Asult o this exercise, different categories of sule
of practise evolve. These categories are not tappéied to soft law instruments as a whole, e.g. th
Guidance Paper, thie-minimisnotice, etd® Instead, each rule of practice in a soft law insent
needs to be assessed independently of the othleus, The categories are meant to be applied to
single rules of practice, with the result that & &w instrument can comprise a multiplicity ofes
of practise falling into different categories, eawhwhich is based on a different legal basis and
exhibits a different scope of competerifeNaturally, the context has a role to play in thaalysis
and a framework for interpretation is presergagra3.2.2.4.In addition, the classification devotes
particular attention to the seminal role of disionetin the creation of legal effects pursuanDensk
Rarindustrj which links to the eminent question whether théjidiciary can be bound by the rules
of practice in the Guidance Paper.

An important addition with respect to the conditiof discretion is in order. The CJEU has
consistently held that thEommission enjoys a margin of assessment/discretitnregard to the

appraisal of complex economic questions (‘margieaiew’).®® Such appraisals are subject to a

104 . L. Gormsen [n 103], 46; M. A. Gravengaard & fJaersgaard, ‘The EU Commission guidance on eiwhzsy

abuse of dominance — and its consequences in gga(2010) European Competition Law Review 285.

195 p. Akman, ‘The European Commission’s GuidanceAditle 102 TFEU: From Inferno to Paradiso?’ (2010)e

Modern Law Review 605, 609-611 and 624-628.

Subsequently the term soft law instrument willdmaployed when reference is made to a set of mflggactice
encapsulated in one document (see examples in @at)versely, reference to guidelines of a cerkand (e.qg.

enforcement guidelines) designates a set of rdlpsagtice falling into the same category.

Where we speak of guidelines, reference is m@daversely, reference is not made to a soft lawungent as a
whole denominated as a certain kind of guidelieag, enforcement guidelines.

An account of the historical development of tase law and the scope of marginal review is gbaei. Forwood,
“The Commission’s ‘More Economic Approach’ — Imglitons for the role of the EU Courts, the Treatmeft
Economic Evidence and the Scope of Judicial Review”C.-D. Ehlermann & M. Marquis (edsEuropean
Competition Law Annual 2009: Evaluation of Evidermg®l its Judicial review in Competition Casgsart pub.
2011).
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strict procedural review (evidence factually acteiraeliable, complete and consistent) and less
rigorous review predicated on manifest error asmsgthe conclusion drawn by the Commissfon.
Furthermore, where the Commission enjoys discrebiois subject to limited judicial review it is
contended the principle of legal certaitfybestows upon the Commission the competence tat adop
corresponding soft law. This has, at least impjiciveen acknowledged by the Court, for it appears
to have never questioned the Commission’s competémqublish a soft law instrument in EU
competition law/**

This table summarizes the outcome of the classificaxercise and is meant to guide the reader

through the following sub-chapter:

Legal basis Capacity to bind discretion Legal boundries

Enfqrcgment Competition policy, discretion Possible, but unlike Legltlma_cy .Of priority

guidelines criterion
Interpretative Merely interpretations of

ui%elines Competition policy No discretion, hence no case law, including

9 reasonable extrapolations

De_(:|5|_ona| Discretion conferred by law Likely Must sta)_/ W'th'.n margin ¢

guidelines discretion

No, would fristrate purpose ¢ Case must be caught
discretion primary EU law

Prosecutorial

guidelines Competition policy, discretion

3.2.2 C(lassification of soft law

3.2.2.1 Enforcement guidelines

An enforcement guideline is based on the Commissienforcement discretidtf as laid out in the
CFI's Automecruling. Enforcement guidelines are either a single of practice, or a set thereof,
which narrows the scope of the law (thus coverinty @ subset of the sets of facts meeting the
conditions of the law in its current interpretalidil by applying a legitimate priority criterion in

order to focus the Commission’s scarce resouréeSetting priorities in accordance with the public

199 Case C-272/09 RME v Commissiofi2011] nyr, para94; Case C-12/03 FGommission v Tetra Laval BV (‘Tetra
Leval’) [2005] ECR 1-987. See also the comprehensive aisatyshis matter by P. Craig [n 40], 467 et seq.

10| senden [n 20], 153.
11 seeDansk Rerindustiin 21]; Group Danone v. Commissifm 37].

112 The CFI inAutomedn 51] does not use the term ‘discretion’, everutitothe Commission employed it numerously
in its submission. The Commission can choose ditegfie general competition policy and set priositie fulfil its
‘supervisory and regulatory task as extensive ameral as that which has been assigned to the Cssiamiin the
field of competition’ (bid., para. 77). In setting the priority criterion ther@mission enjoys a degree of discretion.
We will refer to it as ‘enforcement discretion’.

For clarification: references to ‘law’ relatettee law as it is currently interpreted by the CJEU.
The ‘Community interest’ was held to be a legatepriority criterionAutomedn 51], paras. 84-85.
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interest is ‘an inherent feature of administratativity’.** In principle, the Commission is obliged
to investigate all cases and, provided there affc®unt grounds, enforce the law by adopting a
decision, unless they fail to meet the conditioha kegitimate priority criteriori*®

It has been argued an enforcement guideline ipatda of creating the legal effect of binding
Commission’s discretiolt.” The opposite is put forward hef€.As a matter of extension, tiEnsk
Rerindustritest!® applies not only to legal discretion (i.e. disimetrelating to the application of the
law as compared to its enforcement) but also t@mreefment discretion. As a consequence, the
Commission cannot exercise its enforcement dismeti an arbitrary mannéf® but is obliged to
adhere to general principles of law. Enforcemenstmot, for instance, unjustifiably discriminate
between firmg?* Consistent wittDansk Rgrindustriunequal treatment or frustration of legitimate
expectations can be outweighed by overriding pulniterests, such as the effectiveness of EU
competition law gupra3.1.2.

Concerning enforcement priorities two situationsen#o be considered: First, the Commission
may bind itself to pursue cases meeting the pyiamiterion. Second, the Commission may bind
itself not to pursue cases failing to meet thergyicriterion. The first case is easy to resol8ave
for exceptional circumstances the Commission hasgp in. A different picture evolves with respect
to the second case. In balancing general principidaw with the effectiveness of EU competition
law it is critical to realize that prioritising dain cases over others does not preclude the
Commission from pursuing other cases. If this watherwise, the effectiveness of EU competition
law would suffer considerably because violation€&bf competition law not caught by the priority
criterion would be effectively exemptétf A weakened deterrent effect sufficed to allow @ticas

115 Automedn 51], para. 77.

118 Case T-99/04AC-Treuhand AG v Commission (‘Treuhanf2p08] ECR 11-01501, para. 163. The CFI implicitly
acknowledged this as early asAutomec[n 51], 71-85. See also fn. 51 and, with respecjutlicial review of
political choices, fn. 141.

A. Ezrachi, ‘The European Commission GuidanceAaticle 82 EC — The Way in which Institutional Riziabs
Limit the Potential’ (2009) SSRN (http://ssrn.cobgaact=1463854, accessed: 8/8/2013), 10, hettadse that the
CFI's judgment inTreuhand[n 116] deals with (arguably interpretative) guides clashing with the case law. This
does not allow for the conclusion that legitimatgectations cannot be inferred from (enforcemenifigjines
complying with the case law.

118 gharing this view is L. L. Gormsen [n 103], 50.

119 Dansk Rerindustrin 21]is concerned with legal discretion, not with enéarent discretion.

W. P. J. Wils, ‘Discretion and Prioritisation iRublic Antitrust Enforcement, in Particular EU Aniist
Enforcement’ (2011) SSRN (http://ssrn.com/abstra¢&9207, accessed: 7/12/13), 31.

Opposing view: M. Kellerbauer, ‘The Commissiomiew enforcement priorities in applying article 8Z Ko
dominant companies’ exclusionary conduct: a shifivdrds a more economic approach’ (2010) European
Competition Law Review 175, 185.

This is one of the most common misconceptionshef implications of enforcement priorities. Howeveome
scholars have spelled it out accuratétyer aliaJ. T. Lang: ‘[..] by definition a description offercement priorities
does_not describe “safe harbours”, but the oppo$isicle 82 EC — The problems and the soluti¢@009) SSRN
(http://ssrn.com/abstract=1467747, accessed: 88)2@. Clear and precise: W. P. J. Wils [n 120],09 Deserving
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from the Guidelines on the method of setting fi(@spra3.1.2 anda fortiori suffices as regards
enforcement guidelinr-j@.3 In the same vein, the CFI ruled idfex that the Commission’s

enforcement discretion is limited in that it canrmt setting enforcement priorities exclude ‘in
principle from its purview certain situations whichme under the task entrusted to it by the Treaty’
Instead, it is required ‘to assess in each casedariwus the alleged interferences with competition
are and how persistent their consequences ar@gtakrticularly duration and extent of the alleged
infringements into account?

Enforcement guidelines must be set within the baded of the law. By definition, they are a
subset of the facts caught by the law. The Comomsi obliged to enforce the law, and its remit
does not go beyond it. This is supportedAintomec stating that the Commission’s remit includes
‘setting priorities within the limits prescribed biye law’**® Accordingly, AG Kokott stated in her
Opinion in Solvay v Commissiargarding the Guidance Paper that ‘even if its iathtnative
practice were to change, the Commission wouldIssille to act within the framework prescribed for

it by the Treaties as interpreted by the Courtustide.*?®

3.2.2.2 Interpretative and decisional guidelines

From the outset two situations have to be distisigedl. First, the Commission may either be granted
a margin of discretion by the law or be only sutgdcto limited judicial review by the EU
judiciary®’ Second, neither of the above applies. In the fi@se a guideline is not merely
interpretative but decisional (‘decisional guidekf)!?® As a result ofDansk Rerindustrt?® the
Commission’s soft law is capable of binding the @aission (by analogy the same applies in cases
of limited judicial review, e.g. complex economissassmentsy. In this case the soft law is not
merely interpretative, but rather decisional.

In the second case the guideline is merely intéapwe (‘interpretative guidelines’). Absent
discretion and limited judicial review, such a gelide cannot bind the Commission nor, indirectly,

the judiciary. It offers an interpretation of thase law, by arguing a certain set of facts falldivi

of credit is furthermore M. Kellerbauer [n 121],518A. Ezrachi comes to the same conclusion aftdetaur, [n
117], 11.

The effectiveness of EU competition law is lesdangered if, as a result of the enforcement guielg| the NCAs
obtain competence to enforce EU competition laws Ththe case concerning ttie minimisnotice.

124 Case C-119/97 Bfex and others v Commission (‘Ufekp99] ECR 1-1341, paras. 88-93.

125 To that effect, seAutomedn 51], para. 77.

126 Opinion of AG Kokott in Case C-109/103lvay v Commissid2011], para. 21.

127 Wwe framed this ‘legal discretion’ and therebytidiguished it from the ‘enforcement discretion’ee®d tosupra.
128 | Senden [n 20], 149 et seq.

129 Dansk Rerindustrin 21], para. 211.

130 see P. Craig [n 40], 467-470.
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the case law. This may entail extrapolations of thse law. Consequently, the Commission’s
authorization to publish interpretative guidelirasnot be based on a conferral of discretion. Their
contribution to improving legal certainty for firms restricted as such guidelines cannot bind the
Commission’s discretion. Closer analysis may rewbal some soft law instruments qualify as
enforcement guidelines, e.g. tde minimisnotice is arguably based on the priority criterioin
Community interest®* Commentators have argued that the Treaties estiaigithe EU, in particular
Article 4(3) TEU and Article 17(1) TEU, confer ohe Commission the power and the duty to
explain CJEU judgments and their implications fovernments and private parti€é.Such a line of
reasoning is strengthened by the Commission’seliger in setting priorities, its entrustment with a
extensive and general supervisory and regulatsiyitathe public interest in the field of competiti

as well as its responsibility for the implementatand orientation of EU competition polity With

this comes a remarkable expertise in EU competiianand knowledge of the markets, enabling the
Commission to provide insightful interpretationstbé case law to the benefit of concerned firms.
Firms will normally have no problem identifying @rpretative guidelines as what they are, not least
because such guidelines unambiguously state thepieonstitute a statement of the f&ttin sum,
there are convincing grounds for authorizing then@uossion to publish interpretative guidelines. It

does not, however, authorize the Commission toighilgluidelines contradicting the I,

3.2.2.3 Guidelines going beyond the case law

A critical question is whether the Commission cgsue an interpretative guideline clashing with the

case law. In turn some pointers will be provided.

131 On can also argue the Commission is subjectritdi judicial review in its assessment of appriaitity. L. Senden

[n 20], 152-154 considers the notice to constitatedecisional guideline as a result of the Commissio
‘implementing powers’ concerning EU competition lawe content in order to exercise its implementpogvers
the Commission must make use of enforcement guigleliin any event, an assessment requires duerdaufotine
different legal consequences resulting from théedéht nature of the underlying discretion. As vesrdn explicated
supra,the European courts differentiate between legdlerforcement discretion and there are legal caresegs
stemming from this difference. For instance, erdanent guidelines are subject to the caveat thaCtramission
cannot, in principle, exclude the enforcement of &lthpetition law not meeting the priority criteri¢or criteria, as
the may be). Further, enforcement guidelines &% likely to give rise to legal effects.

132 F. Snyder, ‘The Effectiveness of European Comiyuraw: Institutions, Processes, Tools and Techest(1993)
56 Modern Law Review 19, 33. Similar: L. Sender2[}, 334-340, who bases the Commission’s competence
the implied-powers doctrine and comes to the sasaltras proposed here, albeit not focusing on &tdpetition
law.

133 p. Akman [n 105], 623.

134 As to the obligations weighing upon the Commissiothat regard: W. P. J. Wils [n 120], 19.

Admittedly, the line between an interpretationtloé law and a statement clashing with the law lwarvery thin.

This is already true for statutory and constitusilbmterpretation and even more so for the integtien of legal

rules derived from court judgments due to the faat judgments are, in principle, not meant towget general

legal rule but to solve the case at hand. The lghtalthe process of extracting traio decidendin (common law)
legal systems relying on the doctrinestdire decisiss obvious.

135
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P. Akman has addressed the issue of whether tleel@ass the right benchmark for determining
the legality of guidelines. She points out the alfi#éince between law and case law and argues
guidelines have to conform to the law, yet noth® tase law as the courts are not set by precedent
and can reverse their previous judgméfit8ut how does one differentiate between the lait &s
and the case law in view of the high degree ofrabg8bn of the EU competition law rules? One
commentator has based his finding of the case Ruha decisive criterion on the monopoly of
interpretation of European law, entrusted to theoRean judiciary by Article 19 TEU and Article
267 TFEU™’ Hence, there are good reasons to set the casadaie legal standafdf This is
supported by the CFI's holding ifreuhand whereby the Commission is ‘required to ensure the
application of the principles laid down in ArticBd EC and to investigate [..] all cases of suspecte
infringement of those principles, as interpretedti® Community judicature>®

Furthermore, it appears prudent to allow the Corsiois in its capacity as a policy-maker, to
publish its proposals for the reform of the lawirf@ary, secondary and case law). Concerning case
law, the Commission aims at a reinterpretation 0fl&v by the European courts, while taking due
account of the EU institutional balance. Accordiaghe definition of soft law proposexiprg such
proposals fall outside of it as they do not rekatevhat the Commission purports to do. Naturally,
they would transgress the boundaries of the casé&*fa

As a result of the Commission’s role as a policykeraand enforcer in the field of competition
law, it is prudent to grant it a measure of prosedal discretion allowing it to decide cases in
contradiction to established case law based orffaredit interpretation of primary EU lal It
should be within its remit to work towards a chamdehe case law in light of changing legal and
scientific (predominantly in economic theory) cinestances by bringing cases clashing with the case
law. This can thus be seen as a legitimate effoconvince the courts to change their stance. These

136 p. Akman [n 105], 626-627. The reader is refertieeteto for a discussion of the different views darther
references.

137 0. A. Stefan, ‘European Competition Soft Law inr@ean Courts: A Matter of Hard Principles?’ (2008
European Law Journal 753, 764.

138 w. P. J. Wils [n 120], 18-19.

139 Treuhandn 116], para. 163.

140 | Senden [n 20], 165 et seq speaks of steerisguments, i.e. legal and/or political instrumetits primary
objective of which is to steer or guide action netessarily linked to the existing legal framewiorkas opposed to
legislative instruments, a legally non-binding wage p. 168. She comes to a less favourable assgissfisteering
instruments than advanced here (pp. 214-216, 349-3Ais can, at least partially, be explained ley focus on
soft law in EU law in general, whereas we restdat view to soft law in EU competition law issueg the
Commission, in which the Commission has its cagasta policy-maker on its side.

141 This marks the difference to enforcement priesitiwhich do not contest the interpretation ofléve With respect
to judicial review where the Treaties have conf@érpslitical responsibilities on EU institutions,ettCJEU has
already ruled in the context of the Common Agrietdt Policy that the review for legality is confthéo manifest
inappropriateness having regard to the objectiviehvtihe competent institution is seeking to pur&Lese C-331/88
R v Minister for Agriculture, fisheries and food, @ Fedes§1990] ECR 1-4023.
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cases are distinguishable from those where diftefacts call for a different legal assessment
consistent with established case law. If one agméls granting the Commission prosecutorial
discretion of the kind outlined above, it is prudemallow the Commission the right to publish the
interpretation of primary law it intends to apply tuture cases. Evidently, this improves legal
certainty for firms, as conduct which, at presest,not held by the judiciary to violate EU
competition law (and thus expand the scope of ightnlead to a Commission decision. However,
this prosecutorial discretion is limited. Whilepary EU law is the ultimate, and rather vague, tlimi
there exists a considerable grey area betweendablished case law and primary EU law. This
thesis will not delve into this matter any deeeiffice it to say that constraints on the Commissio
should be drawn taking due account of institutiotralst between the actors involved in the
enforcement of EU competition law.

Two more question merit attention. First, what forsmould statements containing an
interpretation of primary law clashing with the edaw take? Should the Commission be obliged to
make explicit that its interpretation of primaryMauns counter to the case law? Is the Commission
permitted to mingle different categories of guideB into one soft law instrument? Is it upon the
firms to figure this out on their own, being awark the legal nature of soft law instruments?
Second, can the exercise of such prosecutorialredisn be bound by the issuance of such
statements? This question is less relevant forsfinhere the clashing interpretation promoted by the
Commission widens the scope of EU competition lmacontrast, it rises to prominence where the
clashing interpretation narrows the scope of EU petition law defined by established case law.
The answer is negative. Deciding otherwise woulabéanthe Commission to trump the judiciary by
binding the exercise of its prosecutorial discretmd thus legally preventing itself from bringiag
case. This stands in stark opposition to the perpaisgranting prosecutorial discretion, which is
exactly to allow the Commission to decide a casgraoy to case law so as to enable the judiciary to
change its interpretatioit

Guidelines based on the prosecutorial discretiendifferent from interpretative guidelines. The
latter offer an interpretation of the EU competitiaw as it stands according to case law. The forme
aim at overcoming the case law or, less assertivelprovide the judiciary with an opportunity to
review its interpretation. Moreover, the former miot constitute enforcement guidelines, which do
not work towards a reinterpretation of primary EWwlby the judiciary but merely prioritise certain

sets of facts for enforcement.

142 This prompts a restrictive readingDansk Rarindustrjn 21] in that discretion can only be bound if thises not

run counter to the purpose of the grant of disoreti
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3.2.2.4 The methodology for interpreting soft law

As developedsupreError! Reference source not found., a soft law instrument can contain rules of
conduct falling into different categories. Since thoft law instrument as a whole constitutes the
context of each single rule therein, account mestdken of the instrument in its entirety for a
correct classification of single rules of conduet.principle, the process of classification is ® b
conducted in keeping with the principles of statyiaterpretation. This section gives some pointers

What effectively matters in classifying is how arfiormed addressee can reasonably understand
content and purpose of the soft law instrumentsTieiquires an interpretation of the rule(s) of
conduct contained in the soft law instrument i, fappraising the soft law instrument as a whate, i
recognisable objective and purpose presumably pdrby the Commission and taking due account
of the process and circumstances of its coming eéxistence. Naturally, the denomination of a soft
law instrument can only be a starting point. Wheerguiding principle concerned with the effective
enforcement of the law is identifiable and permeatee analytical framework, this supports a
classification as enforcement guidelines. Wheretaitkd analysis of the case law is offered, the ru
is likely to qualify as an interpretative guidelin&uidelines on the application of Article 81(3)
TEC’ speak for the latter, as the application @& tAw is distinct from its enforcement in thatst i
closely related to interpretation. Where the Consiois enjoys discretion, and maps out to a high
degree of detail and concreteness the approacteitds to adopt a decisional guideline might reveal
itself. Even more indicative are references toréigon in the soft law instrument. If the Commissio
offers an interpretation in contradiction with tb@se law, this points to a statement concerning the
exercise of prosecutorial discretion.

Establishing whether the Commission’s exercise istrdtion is bound requires a distinct
assessment as a result of the interplay with gérmraciples of law. As set out above, the
classification of rules of practice provides a feamork for assessing this question. First, to bhmel t
exercise of the Commission’s discretion the rulesmbe sufficiently concrete. Second, the
Commission is free to exercise its discretion witthie boundaries set by the law. The binding effect
arises as a result of the soft law instrument mappiut the rules of practice the Commission will
apply generally (links to principle of equal treamh) in future cases (links to problem of legitimat
expectations). In that respect the Commission’snizagple intention plays a role. Therefore, it is
difficult to infer the legal effect of having itsstretion bound from a soft law instrument explcit

and unambiguously stating its non-binding natuee,the soft law instrument does not purport to lay
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down rules the Commission will apply in the futdf& Authoritative language illustrates the

Commission’s intention to bind its discretion, sgtout mere guiding principles does not. Similar
considerations come into play where legal effecesliated by the general principle of legitimate
expectations are to be establisHédAn informed addressee can only reasonably exmenething

if the rule of practice is framed in definite terrasd purports to set out the Commission’s future

practice.

3.2.3 Cursory classification of the Guidance Paper

Applying these standards to the Guidance Papecpittents qualify predominantly as enforcement
guidelines. Legal effects are unlikely to follonetefrom. Some rules of practice in the Guidance
Paper contradict the case law. These rules ofipeaate not meant to be binding and are therefore
unlikely to give rise to legitimate expectationsowever, it is, as a matter of judicial practise,
unlikely that European courts will enter into aalletd assessment of single rules of conduct in the
Guidance Paper in order to find out if they raideditimate expectations, given the clearly
discernible intention of the Commission to proviaen-binding guidance in form of enforcement
guidelines, let alone an analysis of whether or thet Commission was entitled to publish the

Guidance Paper (as a whole or parts thereof).

3.2.3.1 Enforcement guidelines!4

The Commission’s Guidance is titled enforcemenorties and ‘is not intended to constitute a
statement of the law*® The latter refers to binding force. The Guidane@d? is intended by the

Commission to be generally applied to future cagésin its scope of application and thus may give
rise to binding effects on the exercise of the Cdassion’s discretion. The Guidance paper

unambiguously states its policy objective as typfesonduct that are most harmful to consuniéfs.

148

This focus constitutes a legitimate priority criver,”" in view of the reference to consumers in

Articles 101(3) and 102 (b) TFEU. Furthermore, #itect of likely consumer harm must be the

143 This does not relate to the lack of binding fonstich is self-evident and only mentioned by then@nission for

clarification.

We confine ourselves to a cursory analysis ofllegffects brought about by the legal principleleditimate
expectations since its implications can be assessadarge degree purely by analysing the softitestrument.

This part anticipates findings developefta in chapters 4 and 5.

Guidance Paper [n 1], para. 2.

Guidance Paper [n 1], para. 5. For a definitibmansumer harm see para. 5 and para. 19 in caignnwith para.
11.

M. Kellerbauer [n 121], 184. Unsure about thisAisC. Witt, ‘The Commission’s guidance paper orusibe
exclusionary conduct — more radical than it app8d2010) European Law Review 214, 232.

144

145
146
147

148



The Guidance Paper — a soft law instrument 30
Classification and legal effects of the Guidance Paper

result of a finding of an anti-competitive effethis narrows the sets of facts the Commission will
focus its resources dft’

The Guidance Paper lays out a ‘General approaatxttusionary conduct’ consisting of four
parts.*® The first part explicates how to assess dominafhbis part is rather interpretative of the
case law as it is. It certainly does not entaihatitative language, so that legal effects arekehi
The second part set out how to assess ‘Forecldeading to consumer harm’. It elucidates the
condition of consumer harm resulting from a findofdikely or actual anti-competitive effects. This
standard is considerably stricter than the oneieghjrh the case law. The third part applies tocexi
based exclusionary conduct'. It describes the dge#iicient competitor test, which narrows the set
of facts to be enforced compared to the case law stood at the time of the Guidance Paper’s
adoption. The same is true for the cost/price bevachks proposed in this section, as they are more
lenient than those prevailing in the case law i0®20The fourth part on ‘Objective necessity and
efficiencies’ introduces an efficiency-defence uokm to the case law at the time of adoption, thus
narrowing the sets of facts to be enforced.

The subsequent section deals with specific formesboise. It does, however, not deal with all the
different categories of unilateral conduct as deped in the case law, but provides a more detailed
assessment of certain practices, thereby illustgdiow to apply the principles set out in the gaher
part. By this, the Commission explains in broadn&how the priority criterion applies to different
sets of facts. Some of the case law categoriesgareped together according to their effects:
‘exclusive dealing’ groups exclusive purchasing cpices and conditional rebates, ‘tying and
bundling’ groups bundling in all its different foenand refusals to supply and margin squeeze are
subject to the same framework of analy3tsExplicating how the effects-approach applies ® th
different case law categories is in line with seftenforcement priorities, as the concentration on
effects is an integral part of establishing consunaem.

The Guidance Paper's approach concerning reBatesms met with considerable scholarly
criticism**® First, the framework of analysis limits the seft$agts subject to prioritised enforcement
compared to the very broad test set out in the leageSecond, the criticism that firms would not be

able to self-assess their behaviour because tloi&yiddormation which is necessary to conduct the

149 Geradin [n 102], para. 19; M. Kellerbauer [n 12185.

%0 Guidance Paper [n 1], paras. 9-31.

I. Lianos, ‘Categorical Thinking in Competitioralv and the "Effects-Based" Approach in Article 82'Ein A.
Ezrachi (ed.)Article 82 EC — Reflections on its recent evoluibart Pub. 2009), 19-49, 44-45.

Guidance Paper [n 1], paras. 37-46.

Final Report of the Centre for European PolicydBis under the chairmanship of Dr. John TemplegL&DEPS-
Report’), ‘Treatment of Exclusionary Abuses undetidle 82 of the EC Treaty Comments on the European
Commission’s Guidance Paper’, published on 10 $eipée 2009, pp. 49 et seq.
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test misses an important aspect. The Guidance Rapkins the test is only applicable to the extent
the data are available and reliabi&e However, this makes much sense for a test settiigvhat
cases should be pursued since this requireexapostassessment. Conducting such eaapost
assessment the Commission has procedural meanguweainformation which the dominant firm is
likely not to have at the time of the imputed bebax. This does not put the firms at a disadvantage
owing to the very strict legal test applied by phéiciary. Put differently, conduct caught by these
law might not be enforced by the Commission on antof the test set out in the Guidance Paper.
While this does not contribute to legal certainty the firms concerned, it does provide for an
effective enforcement policy predicated on consuinamm. On a different note, this example
illustrates that the Commission, at least with rdga rebates, meant what it said, i.e. the pragpose
test is indeed a test to prioritise cases and notaaked attempt to change the case law. It is
unpersuasive to claim the Commission sets out @rgétegal test for rebates whose application
depends on data, the general availability and b#ilya of which the Commission itself explicitly
doubts even from an ex-post perspective.

Turning to the question of binding effect, one aatrfail to observe the non-committing language
employed. D. Geradin counted the use of the worhégally” (eighteen times) and “in principle”
(five times)r>® the word ‘normally’ is used thirteen times. Thgseints need to be taken into
consideration when analysing whether legitimateeesations can be derived from a rule of practise
in the Guidance Paper. They speak against declsguidelines, which are more committing and

authoritative in language.

3.2.3.2 Interpretative/decisional guidelines & statements of prosecutorial discretion

The Guidance Paper contains parts more consisiéimirvterpretative or decisional guidelines. It is
possible to regard the part about cost/price beacksnas guidelines of decisional nature,
concretising the Commission’s legal discretion issessing complex economic questibtis.
However, the non-committing language USéand the fact that the proposed benchmarks can be
traced back to the priority criterion militates agg such an interpretation. We shall not decide th
issue.

The section on predation contains a statementasfeputorial discretion, in that a sacrifice can be

assumed if an undertaking incurs an avoidabledoss where it does not price below average total

154 Guidance Paper [n 1], para. 41.

%5 D. Geradin [n 102] in fn. 53 on p. 10.
156 Case C-7/95 BohnDeere v Commissi¢h998] ECR 1-3111, para. 34.

157 Guidance Paper [n 1], para. 26: ‘The cost bencksntnat the Commission is likely to use are averagoidable
cost (AAC) and long-run average incremental coRALC).’
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costs or, under the cost benchmark introducedenG@hidance Paper, long-run average incremental
cost. Predatory pricing has only been found anekdsere the dominant firm priced at least below
average total costs® This part does not interpret the case law, as déarly in breach thereof, for
the same reasons it is not an enforcement priaritythe Commission is not granted any discretion
in that respect. The test on the assessment oftworad rebates and the equally efficient competito
test are consistent with enforcement prioriti@dn effect they narrow down the sets of facts stibje
to prioritised enforcement. For that it is suffitief the net result is one of narrowed scope. ldenc
exceptions to the equally efficient competitor st immaterial because the net effect would be zer

only if they always applied, which is clearly nbetcase.

3.2.3.3 Interim conclusion

In light of the above discussion it is contendedt tblaims that the Guidance Paper contains
substantial guidelines in disguise of enforcemeiutrities are, in such generalisation, misguidd.
The same is true for the contention the GuidangePeategorically states the Commission will not
investigate parts of Article 102 TFEU, which itnst permitted to do according to the CFI (see
supra3.2.2.]).161'162 Nowhere in the Guidance Paper is it indicated thatCommission will refrain
from undertaking a case-by-case analysis of eash aliegedly violating EU competition law, as
demanded by the CFI. Hence, the Commission’s canpetto adopt the Guidance Paper based on
the category of enforcement guidelines is affirhgdhe foregoing analysis.

Binding effects are unlikely to result from the @aince Paper. The often criticized gap between

the case law and the framework set out in the GuzieldPaper call into question their being capable

158 3. T. Lang [n 122], 17-18. We will analyse theeéaw on predatory pricing in detaifra.

Opposing view: J. T. Lang [n 122], 29.

P. Akman [n 105], 609-611 opines the Commissianlal have dealt with exploitative abuses if thedanice Paper
had to do with harm to consumers. This argumentaisounpersuasive. The EC is entitled to concesmtmat
exclusionary abuses, all the more as, accordingedGuidance Papelikely consumer harm suffices. Moreover,
while it is true that the passage on consumer Haaves much to be desired in the Guidance Papeinfa 4.2),
this does not mean that the Commission does nimiusty intend to prioritize cases most likely tausa consumer
harm. Unconvincing enforcement guidelines do ndittbair nature into question. P. Akman'’s criticismght also
be a result of hers initially misunderstanding tio¢éion of ‘anti-competitive foreclosure’, see fl2?2 L. L. Gormsen
[n 103], 47-50 fails to explain why consumer haroesl not qualify as a legitimate priority criteridsitimately, she
does not substantiate her claim the Guidance Papwestitutes substantive guidelines as opposed flreament
priorities. A. C. Witt claims, in essence, the Garide Paper ‘in fact reads very much like a restaterof the law’,
‘merging its own explanations with well-known pagsa of key Court rulings’, [148], 232. As pointedt suprg
we contend that large parts of the Guidance Papedevoted to expound the implications of the jiroeriterion.
The view taken here is shared by R. Whish & D. &giCompetition Law(7" ed, Oxford 2012), 176-177, who
expressly reject the view that the Guidance Pagikr to establish priorities.

161 Ufex[n 124], para. 93.

162 A. Ezrachi [n 117], 9. Ultimately, he arrivesttee correct conclusion that undertakings shouldasstme that the
priorities as outlined in the document imply ladkirtervention as such, p. 11, since the Commissidiscretion
does not cover excluding certain sets of facts feofiorcemenper se
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of binding the Commission’s discretion. As indighgipra3.2.2.1 the greater the divide between
the enforcement guidelines and the case law, the swffers the effectiveness of EU competition
law. Hence, addressees will have a hard time toeatigey expected the Commission not to pursue
cases falling out of the remit of the Guidance Pape

From a more practical perspective, it appears ahylikhat the courts will engage into an in-depth
analysis of both the Commission’s competence tgtatltte Guidance Paper and binding effects
deriving therefrom. The apparent lack of legal diton, the clear pronunciation of enforcement
priorities and the general use of non-committingglaage demonstrate the Commission’s clear
intention not to be bound by anything in the GuaPRaper. In view of the complexity of the subject
it is likely that the judiciary will reject any biing effect with one broad sweeping phrase. What is
more, the EU courts are wary of the implicationaoctepting a binding effect on the Commission.

Indirectly, this also binds the EU courts and dlgtéeir scope of judicial review.

3.2.4 The Guidance Paper — what is it worth?

Having established the Commission’s competenceloptathe Guidance Paper and the unlikelihood
of binding effects stemming therefrom, what valuwegl it hold in practice? D. Geradin asserts the
Guidance Paper would be entirely meaningless ia tt&s Commission continues to intervene under
the old formalistic case law of the CIEI However, it is the nature of enforcement guideditieat
they, first, do not exclude the enforcement of sasat caught by the priority criterion and, second,
do not call the case law into question. The relevguestion is therefore to what extent the
Commission pursues cases not caught by the aralytamework set out in the Guidance Paper.
Enforcement priorities are of little value if thaye not applied most of the time. AG Mazak in his
Opinion in TeliaSonera contends that by settingtbetapproach which the Commission proposes to
follow, the Guidance Paper certainly helps to emgbat the Commission acts in a manner which is
transparent, foreseeable and consistent with legrahinty and concludes that although they cannot
bind the Court, they may form a useful point oerehce'®* This is a tenable.

Shifting the view from dominant firms to competdpranother aspect comes into view. The
Guidance Paper signals to competitors whether tiaay rely on the Commission to step in or
whether they have to consider private enforcemefbcusing exclusively on legal certainty for
dominant firms as the goal of soft law instrumétitss therefore erroneous. Moreover, as shown,

legal certainty is not the only goal of soft lawhel Commission is obliged to develop a general

183 D. Geradin [n 102], 12.

164" Opinion of AG Mazék in Case C-52/@®nkurrensverket v TeliaSonera Sverige AB (‘TeliaSa’) [2011] ECR I-
00527, in fn. 21.

185 A. C. Witt [n 148], 233-234, D. Geradin [n 10Z]get seq.
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competition policy. Setting priorities is an essanpart thereof (sesupra3.2.2.]. Publishing these
priorities contributes to the overall transpareatpG Comp’s work.

Another point of controversy has been the Commissiceasoning in its decisions. In a number
of decisions the Commission has based its reasamirije formalistic case law of the EU courts and
stating explicitly that under the case law effestast not be proved. Notwithstanding that, the
Commission went on to conduct, subsidiarily andhwitt prejudice to the case law, a separate
detailed economic analysis, pointing to the actuaikely effects and consumer hatffi.This has
been commented on as the Commission not adheriitg tavn soft law. This criticism misses the
point. Being predominantly enforcement guidelinggy do not prompt the Commission to adopt
decisions contrary to the case law. The additiecahomic analysis serves to show why the case has
been prioritized.

All this is not meant to imply the Commission daod pursue the aim of eventually changing the
legal framework” and inducing firms to comply with the propositiosisthe Guidance Pap&? It
merely aims to show that the Guidance Paper respiet case law and complied with the

institutional boundaries in its adoption.

3.2.5 The Guidance Paper and the Member States

The Guidance Paper does neither bind the MembdesStadiciary nor the NCAs. Following
Expediathe Guidance Paper does not have binding forcelodts not contain any reference to
Member States’ courts or NCAs as it is a documepti@tly stipulating to be solely intended to
apply to the Commission. Neither does it bind tHeéAN’ discretion. NCAs have not agreed to the
Guidance Paper. In practice, NCAs and nationaltsare only likely to fully align their decisions t
the Guidance Paper if the European courts adopgogitions set out thereffi’ This is without

prejudice to the fact that NCAs might find inspioattherein if they decide to prioritise casés.

3.3 Summary

Soft law in EU competition law is a complex subje€wing to the outstanding role of the
Commission not only as an enforcer but also patfiaker in that field its soft law instruments spur a

lot of interest, and, for the same reason, ambigdihis hybrid role of the Commission has not

166 M. Kellerbauer [n 121], 177-183.

167 A C. Witt [n 148], 224 and 231 even predictedttim practice the Commisison will only decide caseeeting the
conditions set out in the Guidance Paper.

188 A, C. Witt [n 148], 233.
169 M. Kellerbauer [n 121], 186.

170 A. Jones & B. Sufrin [n 87], 279; R. Whish & Daifey, Competition Law(7" ed, Oxford 2012), 177. For general
remarks on the NCAs right to prioritise see W..RVis [n 120], 22-25.



The Guidance Paper — a soft law instrument 35
Summary

incited the EU judiciary to deviate from the diohiwly between law and non-law, i.e. hard law and
soft law. EU courts are unlikely to loosen themdéstic grip on that subject, thereby continuing t
limit the legal effects of soft law.

Soft law does not have binding force, i.e.eaga omnedinding effect of itself on account of the
procedure of its adoption. The only exception itawful soft law which is presumed to have that
effect unless and until declared void by the EUgiadly as can be seen lxpedia’’* In that respect,
Expediaapplies equally to the EU courts as it does toonafi courts and NCAs. Soft law can give
rise to a binding effect. The underlying legal meubm binds the Commission’s exercise of
discretion as a result of the application of gehgmanciples of EU law, such as legitimate
expectations and equal treatment. This legal mesimdemonstrates that, legally speaking, the real
guestion with regard to soft law in EU competitiaw concerns the conferral of discretion upon the
Commission and the subsequent anticipated exestibes discretion in ‘soft law’. Only where such
discretion exists is soft law capable of binding @ommission. Apart from this, it does not concern
the EU judiciary what soft law is, might be or shibbe.

Lacking (presumed) binding force, national courtsd aauthorities are not bound by the
Commission’s soft law. The Commission’s soft law deve a binding effect on NCAs where the
latter have agreed to be bound by it. In that cdmeNCAS’ discretion is bound in accordance with
the same legal mechanism that is capable of binti@@ommission’s discretion.

The Guidance Paper's adoption fell within the Cossitn’'s competences. It contains
predominantly enforcement guidelines based on éggimnate priority criterion abusive conduct
most harmful for consumers. A binding effect on @@mmission’s discretion in prioritising cases is
unlikely to result therefrom because firms aredadeterred from violating EU competition law even

where such violations are not an enforcement pyiori

1 Unless it is void, sesupra 3.1.5.1lt is likely that the EU courts declare it voinl preserve their capacity to decide

the cases in accordance with the interpretationausad by them.
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4 Overview of the effects-based approach to Article 102 TFEU

This chapter first provides an overview of the mi@atures of the so-called effects-based approach

to Article 102 TFEU. This will not go beyond to wthia necessary for the understanding of the
analysis of the case analysspra chapter5. Second, the general analytical framework for the

assessment of effects set out in the Guidance Rajpee presented’

4.1 The effects-based approach and consumer harm

The more economics- or effects-based approacheasturalign the legal framework of Article 102
TFEU with empirical findings and the subsequentlaion of economic theory. Historically it can
be traced to US antitrust law, which as early ashm 1970s was influenced by economics, and
subsequently changed the legal framewdtk his development hit EU competition law and policy
at the end of the 1990s, impacting the legal fraorewof Article 101 TFEU and the European
Merger Control Regulation (‘ECMR’), before it afted Article 102 TFEU’* This approach has
been supplemented by the adoption of consumer tesnthe legal standard of harm by the
Commissiont.”® Consumer harm can be measured quantitativelya reduction in consumer surplus
(welfare) or qualitatively, i.e. a reduction in smmer choice and innovatidff Alternatives to
consumer harm are a quantitative total welfarerodpcer welfare standard, or, qualitatively, harm
to competition (as an institution or the structute)competitors or a combination of bdt.

Article 102 TFEU has been said to be least recepttv the influence of the effects-based
approach on account of case law traditionally regJyon categorical forms of abuses building upon
the structure-conduct-performance paradighizurther, the wording of Article 102 TFEU does not
refer to effects, in contrast to Article 101 (3)BHW and the ECMR’&

172 This will not entail a critical assessment of tBaidance Paper. For this the reader is referrdg@d&BS-Report [n

153].

173 With the rising of the so-called Chicago Schobthmught, G. MontiEC Competition LawCambridge 2007), 63-
68.

174 G. Monti [n 173], 79 et seq; James S. Venit, iélet 82: The Last Frontier-Fighting Fire With Fit¢2005) Forham
International Law Journal 1157.

1% R. O'Donoghue & A. J. PadillaThe Law and Economics of Article 82 EBart Pub. 2006), 221-225. For an
insightful discussion of whether the adoption afamsumer welfare standard clashes with the caseoiahe EU
courts the reader is referred to P. Akman [n 1687-628.

176 | Lianos, ‘The price/non price exclusionary atmisdichotomy: A critical appraisal’ (2009) Concumzes (
http://ssrn.com/abstract=1398943, accessed 3/13)2paras. 5-7.

Y7 p. Akman, "Consumer Welfare” and Article 82ECGaktice and Rhetoric’ (2009) 32 World Competitich 73.

178 3. T. Lang provides an extensive list of readonseform, [n 122], 4-5. See also R. O’'Donoghue\&J. Padilla [n

175], 19-20 and G. Monti [n 173], 57-63.

Council Regulation (EC) No 139/2004 of 20 Janu2®®4 on the control of concentrations between dakiegs

(‘ECMR’), OJ 2004 L 24/1.
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An approach based on economics brings the legas falline with economic theory, requires the
showing of actual or likely effects on the markétadirm’s behaviour and sets a standard of proof
consistent therewith. Where actual effects reggltirom the firm’'s behaviour have not yet
materialised, a finding of likely effects is sulijgo empirical findings allowing for reasonable
assumptions regarding (more or less) likely eftetiss method ensures that a case is supported by a
plausible theory of (consumer) harm consistent witbnomic theory®* i.e. one that is based on real
market conditions rather than legalistic presurmsi8® For this an appraisal ofnter alia, the
current and future market characteristics (e.gimm efficient scale stemming from economies of
scale, entry barriers), the competitive structweay.(number of competitors and their respective
market power) and the incentive and ability of th@minant firm to engage in anti-competitive
conduct. This may call for a factual analysis cawgnot only the period until the impugned conduct
took place but also the period subsequent therehterein the conduct's effects potentially
materialise. Without question, the enforcement@stking the form of information costs) incurred
through such an investigation can be higtOn the bright side, an effects-based approachiiste
reduce enforcement-errors (predominantly over-eeiment):3

By contrast, the traditional approach concentrateshe form of the conduct (e.g. below costs
pricing, bundled sale of products) and the markeracteristics at the time of the conduct. Itsriitu
effects were presumed or based on a theory of matnthoroughly founded in economic theory.
Undoubtedly, a form-based approach need not nadgsba inconsistent with economic theory.
Forms, i.e. definitions, are the basis of legaésulthat is to say the law cannot do without forms.
Having said this, forms can take insufficient aatoof their likely effects on the market. For
instance, where conduct causing similar effectsuisject to different legal standards, firms will
choose the form which allows it to lawfully achiettee desired anti-competitive effects (form-
shopping):®® Furthermore, forms are easily defined too broatiigreby preventing pro-competitive
and efficient conduct. There is a trade-off betwdlem legal assessment of conduct irrevocably
embodied in a given form and the flexibility in apising the effects conferred on the judiciary. A
strict form-based approach does not require anyn@oe assessment by the judge, because this

assessment is already, by way of presumption, entatpd in the legal form. An effects-based

180 Recitals 16, 25 and 29 of the ECMR [n 179] rédethe effects on competition.
181 |, Lianos [n 151], 20-21.

182 3. Kallaugher, ‘Rebates  Revisited(againy -  The ntidaing  Artice 82  Debate'
(https://www.coleurope.eu/content/gclc/.../Paper¥@@uger.doc, accessed 2/11/2013), 5.

183 |, Lianos [n 151], 21.

184 N. Petit, ‘From Formalism to Effects? The Comiitie&s Communication on Enforcement Priorities inpiying
Article 82 EC’ (2009) SSRN (http://ssrn.com/abstrde 76082, accessed 8/8/2013), 486.

185 Report by EAGCP [n 2], 6; I. Lianos [n 151], 20.
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approach, by contrast, relies to a larger degreeoomts to undertake an appraisal of the available
empirical data in order to identify the impact béfpractice on the market in a given c&Seequires
the establishment of a plausible counterfactuattviis supported by the fattéand thus curbs the
presumption of anti-competitive effecfs.

Hence, a given legal approach is situated on atrgpeganging, one the one side, from rigid and
ill-aligned forms presuming anti-competitive effectinconsistent with legal theory to an
unconstrained and complete enquiry by the judgeexipert withesses into the actual or likely anti-
competitive effects of a given practice on the reaudn the othet®® Between those extreme poles is
room for a multitude of legal designs. The presuraffdct embodied in a legal form can be well
founded on empirical findings of economic theory anight be rebutted by the defendant, thereby
shifting the burden of prodf® Furthermore, effects can be subject to a caseabg-appraisal by a
court, but the threshold is set as low as potenfigiossible in contrast to likely or actual efggct
In that regard one must be wary of the standardrodf, i.e. what evidence has to be produced to
meet the legal standard. While possible effectsadoev standard on paper, the case law might paint
a more nuanced picture. Naturally, this goes batfisiya high legal standard in the books might in
practice be met by unconvincing evidence. The &ffeased approach envisaged by the Commission
relies on likely or actual effects. Likely effegtaust be based on reasonable assumptions consistent
with economic theory?? Actual effects are more persuasive and are toilEngnore weight the
longer the conduct has already been goin§®®Relevant effects are, for instance, increasingessi
decreasing quality or output, actual competitomvileg the market or potential competitors not
entering or an increase in market shares of thardorhfirm at the expense of its competitors.

It comes as no surprise that one of the most pmrexnl critiques directed at an effects-based
approach warns of a lack of legal certainty, thgree of which differs depending on the point of the

spectrum just mentionéd’ In view of the arguably punitive character of nienposed under EU

18 M. Motta, ‘The European Commission's Guidance @omication on article 82’ (2009) European Competitiaw

Review 593, 597-598; M. Kellerbauer [n 121], 176¢17

187 N. Petit [184], 496-497.

88 One might see a parallel to when US antitrust ¢awrcame the Pre-Chicago antitrust case law wivias more
informed by intuition about whether practices abgeotionable or not as opposed to empirical econdheory, see
R. O’'Donoghue/A. J. Padilla [n 178], 179.

189 M. Kellerbauer [n 121], 176-177; I. Lianos [n 1549.

190 If such a presumption should be adopted is atipmesf weighing enforcement costs against errostsoln
principle similar: I. Lianos [n 151], 30-37. N. Reood [108], 4-10 gives examples of early indicasiaof the
Court’s attributing legal relevance to an econoagsessment.

1 R. O'Donoghue & A. J. Padilla [n 178], 220.
192 R. O'Donoghue & A. J. Padilla [n 178], 220.
193 |bid., 221; Discussion Paper [n 3], para. 55.
194 N. Forwood [108], 3-4.
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competition law, an effects-based approach to krti®2 TFEU should ensure that the rights and
obligations stemming from the legal framework anéfisiently clear for firms concerned® This
standard must be met by any (re-)categorisationgakpecific economic theories of hatt.e.g.
raising rivals’ cost, predation, leveraging, a t8ided market situation, maintaining a monopoly
strategy™®’

4.2 Effects and consumer harm in the Guidance Paper

The Guidance Paper is only concerned with exclasiombuses, not with exploitative abus&s.
Exclusion of competitors, actual or potential, ¢hia@ved by raising their prices. This, in turn, ¢en
achieved by conduct having the effect of foreclgsime market. It is thus the anti-competitive effec
of foreclosure that is relevant in cases of allegedlusionary abuse. Consumer harm is inflicted
indirectly, by way of foreclosure, whereas in exggtive abuses the consumer is directly harmed by
an increase in price, a reduction in output, quadit innovation:>® With respect to exclusionary
abuses the Guidance Paper states that the Commisgicmormally intervene where ‘the allegedly
abusive conduct is likely to lead to anti-compeétioreclosure’ ‘whereby the dominant undertaking
is likely to be in a position to profitably increaprices to the detriment of consuméfs’.

The Guidance Paper defines ‘anti-competitive farsate’ as foreclosure leading to consumer
harm?** Foreclosure, in turn, is anti-competitive if ikdily puts the dominant firm in a position to
profitably increase prices to the detriment of aomers. This situation is further described as Hike
consumer harm’, for the identification of which qtigative and, where possible and appropriate,
gualitative evidence needs to be adduced. The Cessioni further clarifies that consumers are not
only end-consumerd? The term anti-competitive foreclosure therefonebeaces both foreclosure
of competitors and harm to consumer in a noveluyeguivocal wa¥>. Both likely and actual anti-

competitive foreclosure is caught by the Guidanape?®*

195 |, Lianos [n 151], 36-37; N. Forwood [108], 14:15

19 M. Motta [n 186], 595-596.

197 1. Lianos [n 151], 21; N. Petit [184], 495-497.

1% Guidance Paper [n 1], para. 7.

199 5. Bishop & M. WalkerThe Economics of EC Competition Law: Concepts idaon and Measuremer{SBweet

& Maxwell 2010), 230; R. Whish & D. Bailey;ompetition Law(7" ed, Oxford 2012), 201-202.

Guidance Paper [n 1], para. 19-20.

Ibid., title of section B, prior to para. 19. In viewtbis, while it is not spelled out beyond any rewdde doubt, it is

quite clear that causation between foreclosurecandumer harm must be proved, contrary to whatdtit Bsserts,

[n 184], 492-493.

Ibid., para. 19 and respective footnotes.

203 p_Akman [n 105], 614 had initially argued thei@nce Paper’s test is ambiguous. In a later patitin she shares
the view taken here: P. Akman [n 177], 79-80.

204 Indicated in paras. 20'(6imb), 37 of Guidance Paper [n 1]; N. Petit [n ].8%03.
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One can observe a degree of convergence betweérsiexary and exploitative abuses. It has
been contended that it must be possible to infeswmer harm based on an examination of the
reasonably likely consequences for consumers ofdiminant firm's action&’ implying the
necessity to establish a theory of consumer harat #@itlows for a finding of an ‘inferential
soundness’ between the specific practice and pateabnsumer detriment without, however,
requiring empirical evidence of consumer haffrDepending on how low the standard for a finding
of consumer detriment is set, it will, to a highar lesser extent, approximate the exploitative
element. Hence, the dichotomy between exploitatreesus exclusionary abuses has become
questionablé®’ the prevailing difference being that the formeguiees a finding of actual consumer
harm?%®

Ultimately, what matters most is in how far the Qoission will base its decisions on a consistent
theory of consumer harm and what standard of ppaoking up this theory it deems necessary. The
Guidance Paper requires cogent and convincing ee@ that respeé?’ yet fails to elaborate on
the type of evidence relevant for meeting this déamd of proof’® Further, specific criteria for the
assessment of likely consumer harm are not st&@eti; criteria for the assessment of both the
guestion of foreclosure and consumer harm arelatgual; which are, however, not suited to assess
the effect on consumefs If the Commission applies this framework a findimgconsumer harm
might follow, more or less automatically, from ading of a foreclosure effet?

The restriction on conduct that is at least liklyharm consumers brings with it that unless there
is consumer harm, there is no relevant harm tstheture or process of competitithi rendering it
insufficient to find negative effects on the sturet of competition, which was the line of reasoning
of the CJEU in abuse cases prior to the issuanteeoGuidance Papét The so-called economic

freedom paradigm shares this fate, as restrictmmghe economic freedom of competitors are

205 R, O'Donoghue & A. J. Padilla [n 178], 222-224.

206 | Lianos [n 151], 44.

207 p_Akman [n 177], 81.

208 | Lianos [n 151], 44; P. Akman [n 177], 88.

209 Guidance Paper [n 1], para. 20.

210 p_Akman [n 203], 615; J. T. Lang [n 122], 7;Metit [n 184].

21 CEPS-Report [n 153], 27-28; A. Gutermuth, ‘Ari@2 Guidance: A Closer Look at the Analytical Feavork and
the Paper's Likely Impact on European Enforcemerdctte’ (2009) Global Competition Policy Magazine
February No 1 (http://www.arnoldporter.com/resosfdecuments/Gutermuth-Feb-09_1_.pdf, accessed8QB)0
4;J.T. Lang [n 122], 12; N. Petit [n 184], 49234496; M. Kellerbauer [n 121], 183.

22 A Gutermuth [n 211], 5; P. Akman [n 177], 80;Retit [n 184], 492.
213 R. O’'Donoghue & A. J. Padilla [n 178], 221-222.
214 Case 6/72 Europeemballage and Continental Casmn@ission (‘Continental Can’) [1973] ECR 215, paté.
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relevant only if they are likely to lead to consurharm?*® In spite of that, at some point the absence
of a sufficient number of effective competitors, ather distortions to the competitive structure, is

likely to lead to consumer harm in the long fif.

215 |, L. Gormsen, ‘The Conflict between Economicddem and Consumer Welfare in the Modernisation roicke

82 EC’ (2007) European Competition Journal 329.
216 R, O'Donoghue & A. J. Padilla [n 178], 222.
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5 The Guidance Paper in the CJEUs case law

This chapter analyses the cases handed down b@XBE following the issuance of the Guidance
Paper dealing with abuse of dominance. For eadh dashistory is presented as well as the CJEU’s
main findings. Thereafter, each judgment is subdb analysis with respect to the impact of the
Guidance Paper.

Sub-chapteb.6 sums up the findings and attempts to generalesa th

5.1 Wanadoo

5.1.1 History of the case

At the time of the Commission’s investigations, \&@doo Interactive SA (‘WIN’) was part of France
Télécom SA, the appellant in Wanadoo, and offenatgérhet access services including ADSL
services in France. The Commission decision ofuly 2003 found, in Article 1, that from March
2001 to October 2002 ‘[WIN] infringed Article 82 (8 by charging for its eXtense and Wanadoo
ADSL services predatory prices that did not engtiie cover its variable costs until August 2001 or
to cover its full costs from August 2001 onwards,part of a plan to pre-empt the market in high-
speed internet access during a key phase in itslaf@wnent’. Article 2 ordered WIN to bring the
infringement to an end and Article 4 imposed a faicEUR 10.35 million on WIN. On 2 October
2003, WIN brought an action before the CFI seekitgannulment of the Commission’s decision.
On 1 September 2004 WIN merged with France TéléBdmresulting in the latter succeeding to
WIN’s rights. The action was dismissed by judgmefithe CFI of 30 January 206% France
Télécom SA brought an appeal on 10 April 2007 agkire CJEU to set aside the judgment of the
CFI. The CJEU gave its judgment\(anadod) on 2 April 2009?*° dismissing the appeal as a whole.

5.1.2 The CJEUs main findings

With respect to the argument that the Commissiahrhiscalculated the rate of recovery of costs the
CJEU found the ground of appeals inadmissilaVIN had argued that the adjusted costs method
of calculation applied by the Commission was flawElde Commission’s method treated the costs of
customer acquisition as variable (non-recurrengt@nd spread them over the average contract

lifespan of 48 months. The Commission then madeparate assessment for four subsequent periods
217 Commission Decision in Case COMP/38.233-Wanadteractive.

218 Case T-340/0Brance Télécomr Commissiorj2007] ECR I1-107.

219 Case C-202/07 Prance Télécomr Commission (‘Wanadoo[R009] ECR 1-2369.
220 \Wanadodn 219], paras. 69-73.



The Guidance Paper in the CJEUs case law 43
Wanadoo

between January 2001 and October 2002 of adjusteidble costs and adjusted full costs, in
accordance with the traditional test for predafaniging that differentiates depending on whether or
not the behaviour of the dominant firm forms pdraglan to eliminate competitors. WIN alleged
that the Commission’s method was static and disdeghthe variations in costs over the course of
the 48-month (progressive decrease in variablermecu costs) period concerned. Instead, the
discounted net value of the subscribers should baem calculated over the full 48-month period.
The CFI found that the Commission’s method of daliton was beyond reproach, albeit not
necessarily the only one living up to the legahdtd. Further, the Commission was entitled to not
consider revenue and costs applicable later thaob®c 2002, as they had occurred only after the
infringement and could thus not be relevant forghgoses of assessing the rate of recovery o$ cost
during the period®* As the Guidance Paper is silent on this highlgvaht matter and the CJEU
rejected the plea as inadmissible, this will notrduded in the analysis.

With respect to the test of predation, the CJEUovekd the case law established AKZO v
Commissioff? andTetra Pak International SA v Commissittwith regard to both elements, below
cost pricing and no requirement to show (likelytgmial, possible) recoupmefit: This aspect will
be subject of analysisfra.

The CJEU did not, as a matter of substance, dehlthe so-called meeting competition defence,
according to which an undertaking has the righalign its prices on those of its competitors. It
merely upheld the CFI's finding that a right togalione’s prices on those charged by one’s
competitors does only exist as long as the costhefservice in question are recovered, in other
words, as long as the firm does not engage in abysedatory pricing. This finding results form the
dismissal of the appellant's ground as inadmiss#éeconcerns substafteand unfounded as
concerns a failure to state reasdfiHowever, the CJEU, in dismissing the alleged failto state
reasons, clarified the CFI's statements by intdmpgethem to the effect that abusive predatory
pricing limits the scope of the meeting competitidafence and cannot itself justify abusive
predatory pricing®’ As this is arguably dealt with in the Guidance €tapnder the overhead

‘Objective necessity and efficiencies’ this will bebject to an analysis.

221 France Télécomm Commissiorin 218], paras. 129 et seq.

222 Case C-62/68KZ0O v CommissiofiAKZ0O') [1991] ECR 1-3359.

223 Case C-333/94 P Tetra Pak International SA v Cimsion (‘Tetra Pak II') [1996] ECR |-5951.
224 \Wanadodn 219], paras. 103-114.

225 \Wanadodn 219], paras. 53-61.

226 \Wanadodn 219], paras. 41-49.

227 There has been some confusion as to this findirige CFI between the EC on the one hand, andppellant and
AG Mazak on the other. The CJEU has resolved $isisd as presented here. We will look into ithiis.
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5.1.3 Legal analysis

5.1.3.1 Legal test for predatory behaviour

The CJEU has clarified the test for predatory b&hav Prior case law concerning predatory pricing
suggested that pricing below average variable ¢ogtsiably leads to a finding of predatory pricing
because ‘a dominant undertakihgs no interest in applying such prices except ehaliminating
competitors?®® and ‘there isno conceivable economic purpose other than theirgdiion of a
competitor’??® In Wanadoothe CJEU takes a more cautious and lenient staPiGeing below
average variable costs is only considerpdma facié abusive, to the extent as the dominant
undertaking ‘ispresumedto pursue no other economic objective save thatlohinating its
competitors™®. This is reinforced two paragraphs later, wherésiheld that prices lower than
average variable costs may be explained by ‘econqumtifications other than the elimination of a
competitor®®.. Thereby the CJEU also clarified that pricing belmth average variable and average
total costs requires eliminatory intent, which mdyopresumed in the former case.

Allowing for economic justifications for pricing hewv average variable costs conforms with the
Guidance Paper’s stipulation that pricing belowrage avoidable costs will in most cases (thus not
invariably) be viewed as a sacrifice by the Cominisé®> Moreover, the Guidance Paper considers
pricing predatory if the dominant undertaking irrear a loss that could have been avoided. For the
purpose of such a finding, economically rational @racticable alternatives are to be considéted.
This might well serve as the yardstick for estdiiig an economic objective other than the

elimination of competitors.

5.1.3.2 Requirement of possible recoupment

Undoubtedly, the CJEU'’s brisk rejection of the riegnent of possible recoupment is the finding in

Wanadoothat has garnered most attention. One commentaterred to AG Mazak’s Opinion, in

which he firmly advocates such a requirement, i ¢ghronicle of a failed Chicagoan revoluti6H'.
Loyal to the forms-based economic freedom paradips Court argues that even the lack of any

possibility of recoupment of losses does not previea undertaking concerned from reinforcing its

228 AKZO[n 222], para. 71.

2% Tetra Pak Il[n 223], para. 41.

20 wanadodn 219], para. 109 (emphasis added).
21 Wanadodn 219], para. 111.

232 Guidance Paper [n 1], para. 64.

233 |bid., para. 65.

24 A, Alemanno & M. Ramondino, ‘The CJEU France Bél/Wanadoo judgment: To recoup or not to recoups T
was the question for a predatory price finding unsigicle 82 EC’ (2009) 6 European Law Reporter 29@4.
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dominant position, particularly following the wittadval from the market of competitors. Further,
customers subsequently suffer as a result of théalion of the choices available to them. The
Court, dealing with the question of a recoupmeqgui@ment, is preoccupied with the protection of
‘the competitive structure of the market, and tlosnpetition as such (as an institution)’, as AG
Kokott put it eloquently inBritish Airways v Commissi6i. The CJEU restates a passage from
Continental Carf>® whereby Article 102 TFEU also refers to practithat are detrimental to
consumers indirectly ‘through their impact on afeetive competition structuré®’ In short, the
CJEU did not appraise the effects of the conducjuestior>® The formalistic approach is all the
more striking on account of the fact that WIN wasithg market share during the period in which it
was found to be pricing predatorfly?***The disregard for the conduct’s effects, on cusisnand
consumers, stands in marked contrast to the effexted approach advanced in the Guidance
Paper*

More specifically, the CJEU did not follow the Gaitte Paper’s proposal to utilise the cost/price
benchmarks merely as the starting point of thellegs, i.e. the assessment of sacrifice. Following
that, the facts must support a finding of anti-cetitjve foreclosure, i.e. the (likely) foreclosusé
equally efficient competitors and subsequent (Jikebnsumer harm. With respect to the former the
Guidance Paper pays attention to the part of thekehdoreclosed*? Consumer harm can be
assumed if the undertaking is likely to be in aippms to benefit from the sacrifice, i.e. if it can
reasonably expect its market power after the peegatonduct to be greater than beféfeThis
serves as an indirect check that there is a rdédnapredatory pricing**

Broadly speaking, dispensing with the conditionpotsible recoupment is questionable against
the backdrop of modern economic thetiyIn terms of designing a legal rule, a number of
arguments counsel against a recoupment conditiarh as difficulties in assessing a firm’s future

capability to recoup with anything approximatinga@cy or anti-competitive effects predicated on

235 Opinion of AG Kokott in Case C-95/04British Airways v Commissiof2007] ECR |- 2331, para. 69.
236 Continental Carjn 214], para. 26.

237 Wanadodn 219], para. 105.

238 A, Jones and B. Sufrin [n 87], 403.

2% The CJEU found the ground of appeal to that étfebe inadmissible, s&anadodn 219], paras. 83-87.

240 A Emch & G. K. Leonard, ‘Predatory Pricing aftémkLine and Wanadoo’ (2009) Global CompetitionliByp
Magazine May No 1 (http://ssrn.com/abstract=141232¢essed 11/09/13).

Guidance Paper [n 1], paras. 5-7.
Guidance Paper [n 1], para. 20.
Guidance Paper [n 1], para. 70.
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signalling and reputation-building, possibly acrosarkets, which may arise absent recouprfiént.
Hence, dispensing with recoupment is mp&r secontrary to a more-economics approach. In
addition, the divide between the Guidance Paperta@dase law is not stark. The Guidance Paper
takes a soft stance to recoupment, requiring tlesomable prospect of greater market power
following the pricing practice that can be demosigtd by assessing the likely foreclosure effect of
the conduct?’

5.1.3.3 Meeting competition defence

The Commission acknowledges the meeting competiafence in its Discussion Paper as one of
two forms of objective justification and lays outramework for its assessméfi.It comes as a
surprise that the Guidance Paper not only doesneotion the meeting competition defence, but, by
stipulating an exhaustive set of justificationspegrs to have abandoned it altogether. Justificatio
under the Guidance Paper can be had if the comslotjectively necessary, which is the other form
of objective justification mentioned in the Disciesss Paper, or by producing efficiencies (also
mentioned in Discussion Paper). It has been puwtdad that the meeting competition defence fits
badly into the efficiency defence doctrine as itslaot require advantages to consumers and
therefore the Commission may be trying to ‘silerkily it. 2*°

However, this shall not concern us for what is eddl authority is the case law. As has been
indicatedsupra5.1.2 the CJEU has not decided on the question whetheot such a right to align
prices exists. The CFI concluded that WIN’s behaxi@ligning its prices where the costs of the
service would not be recovered, cannot be justifigdhaving recourse to a right to alignment. This
conclusion was inferred by the CFI from the follagifinding:

‘Even if alignment of prices by a dominant undentgkon those of its competitors is not in itself

abusive or objectionable, it might become so wlitei® aimed not only at protecting its interests bu
also at strengthening and abusing its dominantipos?f®

The Court based this reasoning explicitlyldmited Brands v Commission

‘[..] that the fact that an undertaking is in a doamt position cannot disentitle it from protectiitg
own commercial interests if they are attacked, thatisuch an undertaking must be conceded the right

246 R, 0"Donoghue & A. J. Padilla [n 175], 255-256.
247 Guidance Paper [n 1], para. 71.

Discussion Paper [n 3], paras. 78, 81-83.

249 M.A. Gravengaard & N. Kjaersgaard [n 104], 291.
250 France Téléconfin 218], para. 187.
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to take such reasonable steps as it deems appeopoigrotect its said interests, such behaviour

cannot be countenanced if its actual purposestrémgthen this dominant position and abus®'it.’
However, the CFI did not explicitly assess whettter alignment by WIN was also aimed at
strengthening and abusing its dominant positioris inompted the appellant to appeal the CFl's
judgment on the ground that it had failed to stdequate reasons in not specifying whether WIN
had, in the specific case, the intention of strieeging its dominant position or abusing*ft.AG
Mazak proposed this complaint should be upheldtHerCFI ‘manifestly’ did not appraise whether
the facts of the case fulfilled the formulated legst®>® The CJEU rejected this ground of appeal. It
claimed the CFI's test rejects ‘any absolute righialign its prices on those of its competitors in
order to justify its conduct where that conduct stdntes and abuse of its dominant position’ and
that the CFI ascertained whether WIN’s conduct alagsive, referring to the paragraphs in which
the CFI established WIN's abusive predatory pricitig

This interpretation appears to be correct. None#i®elthe CFI's judgment lacks clarity in that
regard and should have made clearer that the iotetd strengthen and abuse WIN’s dominant
position was inferred from its abusive behavioudemlegal scrutiny. Furthermore, the CJEU refers
to WIN’s abusive conduct, whereas the CFI requirgeint of such conduct. This dissonance can be
aided by reference to the CJEU'’s finding Wianadoothat both predation tests are founded on
eliminatory intent.

The CJEU went on to find the appellant’s allegatioat the CFI infringed Article 82 EC [Article
102 TFEU] by denying WIN the right to align its ek in good faith on those of its competitors to
be inadmissible in accordance with Article 58 o# tBtature of the Court of Justice and Article
112(1)(c) of the Rules of Procedréthereby following AG Mazak’s Opiniofr®

Thus, and contrary to what has been voiced in leghblarshif®’, the CJEU has not decided
upon the existence of a meeting competition defemdganadocand has therefore, strictly adhering
to the principle ohon ultra petitaand consequently refraining from ahiter dictum not decided on

the CFI'sper seexclusion of such a defence in predatory priciages>® It merely held that the CFI

%1 Case 27/7®)nited Brands v Commissidi978] ECR 207, para. 189. The Commission alsedés concept of a
meeting competition defence on this judgment, etrerugh it set out a very different legal framewdok its
assessment, see fn. 248.

%2 Wanadodn 219], para. 39.

253 Opinion of AG Mazak itWanadodn 219], para. 49.
24 Wanadodn 219], para. 48.

2% Wanadodn 219], paras. 53-57.

256 Opinion of AG Mazak, [n 253], para. 83.

%7 See A. Jones & B. Sufrin, [n 87], 399; A. Aleman M. Ramondino, [n 234], 209. R. Whish & D. Bail§199],
745.

258 same opinion: M.A. Gravengaard & N. Kjaersgaard (4], at the end of fn. 38.
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met its obligation to provide a statement of readon its legal test for excluding a right to algent
and applied it correctly. The Court was precludeaimf any reasoning beyond that by finding the
ground of appeal related to substance inadmisshénce, it did not deal with the substantive
legality of the measure at issue.

Moreover, the CJEU seems to have paved the wagcimmomic justifications within the legal test
of predatory pricing by holding that prices lowkan average variable costs may be explained by an
‘economic justificatiort>". As set oussupra the presumption of eliminatory intent can be testl
by submitting an ‘economic objective’ for pricinglbw average variable costS. While this is not
what the Commission envisages in its Guidance Phpesetting up a narrow and detailed legal
framework for assessing efficiencig’sor by focussing on the effects of the behaviduppints into

the direction of a legal assessment of predatacyngr more in line with economic reality.

5.1.3.4 Summary
The CJEU did not explicitly refer to the GuidancapBr and did neither explicitly nor implicitly

apply specific concepts, tests or principles settloerein. This is not very surprising, fdfanadoo
was handed down a mere two months after the issuahdhe Guidance Paper. However, the
judgment entails aspects that appear, to a smaidldsirger extent, to be approximating the more
economics-based approach underlying the GuidanperPa
The CJEU indicated that it is moving away fronper seprohibition of pricing below average
variable costs. In that regard the CJEU is opeant@conomic justification other than eliminating
competitors for such pricing practices. With respecrecoupment the CJEU did not concede any
ground. Interpretations put forward resonatihgtra Pak II's finding that recoupment was not
required ‘in the circumstances of the present éseave been rebuffed.

Concerning the meeting-competition defence the jargtill out. It is, however, likely that the
CJEU follows the CFI on substance, for if the Ccwat disagreed with the CFlI, it would arguably
have found a way to put this into the judgmenthét proves true, the Guidance Paper and the case

law converge in that regard.

29 Wanadodn 219], para. 111. Sesipra5.1.3.1for details.
260 \wWanadodn 219], para. 109.

261 Guidance Paper [n 1], paras. 30-31.

262 Tetra Pak Il[n 223], para. 44.
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5.2 Deutsche Telekom

5.2.1 History of the case

Deutsche Telekom AG (‘DT’) is the incumbent telecoumications operator in Germany. It owns
and operates the German fixed telephone network amor to full liberalisation of the
telecommunications markets in 1996 enjoyed a legahopoly in the retail provision of fixed-line
telecommunications services. DT offers accessstdoital networks (consisting of local loops) to
other telecommunications operators (‘wholesale sgfeand to subscribers (‘end-user access’).
Wholesale access charges have been regulated bgothpetent German regulatory authority
(‘RegTP’). The CFI and the CJEU assumed that DT wveble to influence the charge for wholesale
access. End-user access charges were also regojaRelgTP, but DT was able to apply to RegTP
for authorisation to alter the prices up until @@rcap previously determined by RegTP.

The Commission decision of 21 May 266%Bfound, in Article 1, that ‘[DT] has since 1998
infringed Article 82(a) of the EC Treaty by changits competitors and [its] end-users unfair
monthly and one-off charges for access to the llmzgd, thus significantly impeding competition on
the market for access to the local network’. Thaéswased on the finding of an inappropriate spread
between wholesale access charges and end-uses ategges. The spread was found inappropriate
either because DT’s wholesale charges to its cdtopen the retail level were higher than DT’s
retail charges to end-users (negative spread)aause the spread, albeit positive, was insuffidient
cover the product-specific costs incurred by Dpiaviding its own access services to end-users on
the retail market, so that a competitor who is figient as DT is prevented from entering into
competition with DT for the provision of end-useccass services (so-called ‘abusive margin
squeeze’f®* The Commission held that DT could have applieRégTP for higher retail charges to
prevent the margin squeeze. Under Article 3 the @@sion imposed a fine of EUR 12.6 million on
DT. DT’s action seeking annulment was dismissegubgment of the CFI of 10 April 2008° DT
brought an appeal brought on 23 June 2008 askm@{HEU to set aside the judgment of the CFI.
The CJEU delivered its judgmentDgutsche Telekojnon 14 October 2018° dismissing the

appeal as a whole.

263 Commission Decision in Case COMP/C-1/37.451, B9, 37.579-Deutsche Telekom AG.

264 bid., para. 187.

265 Case T-271/0Beutsche TelekomCommissiorj2008] ECR 1I-477.

266 Case C-280/08 P Deutsche Telekom AG v Commigéizeutsche Telekom’) [2010] ECR 1-09555.
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5.2.2 The CJEUs main findings

The CJEU starts off by pointing out that DT does clwallenge in principle the proposition that a
pricing practice adopted by a dominant undertakiviych results in a margin squeeze of its
competitors who are at least as efficient as iisaib be regarded as unfair in the light of Adidl02
TFEUZ2®" The Court rejected DT's complaint the margin sqeeeas not attributable to it, finding
DT’s scope to alter the retail prices sufficienheTfact that DT was encouraged by the intervention
of RegTP to maintain the pricing practises, thenpbtentially itself infringing EU competition law,
could not absolve DT from its responsibility undeticle 102 TFEU?®®

Moreover, the Court pointed out that an abusiveginasqueeze is exclusively based on the
spread between the wholesale and the retail priespective of the legality of those prices by
themselves and the extent of the spread between’fierhe CJEU further upheld the CFI's sole
reliance on the costs of DT in determining whetD@&ts margin squeeze has an exclusionary effect
on its equally efficient actual or potential conifmes, having reference #Kz02'%?"

According to the CJEU, the fact that DT was reqliweder the test applied in the CFI's judgment
to increase its retail prices for end-user accesgices to the detriment of consumers in order to
avoid the margin squeeze did not call this test mpiestion. The margin squeeze was capable of
having an exclusionary effect, thereby threateminfurther reduce the degree of competition on the
market and ultimately has the effect that consunserffer detriment as a result of the choices
available to them, whereas a short-term price as®ecreates the prospect of a long-term reduction
of retail prices as a result of competition exerbgdcompetitors at least as efficient as DT in that
market?’2

Moreover, the Commission and the CFl were entitiecconsider the existence of a margin
squeeze in relation to access services alone nigasgide the possibility of cross-subsidisatiorhwit
profits from call services, since they constituéparate markets and wholesale access services are
indispensable for competitors at least as effices)tDT to enter into efficient competition on the
retail market with an undertaking which, as in tdase of DT, has a dominant position largely as a
result of the legal monopoly it enjoyed before tifberalisation of the telecommunications sector.
Such an undertaking should not be able to imposealbrits equally efficient competitors a

competitive disadvantage by means of its pricinracpces on that retail market. The CJEU found

%7 |pid., paras. 31-32, 43.

%8 bid., paras. 80-84, 91.

269 |bid., paras. 167-168.

210 Akzo[n 222).

21 Deutsche Telekofim 266], paras. 196-203.
272 \bid., paras. 177-183.
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that a competitive disadvantage on the retail ntafae end-user access services is necessarily
reflected in the markets for other telecommunicegiservices and thus approved the CFI's test for
equality of opportunity with regard to this marlketly.?"?

The CJEU backed the CFI, holding the Commissionreiguired to demonstrate an anti-
competitive effect as regards the possible barigreh DT’s pricing practices could have created
for the growth of products on the retail marketeimd-user access services and, therefore, on the
degree of competition in that market. Such an estchary effect was then inferred by the CJEU
from the indispensability of wholesale access sesvifor competitors to effectively penetrate the
retail markets, for they incur losses on the erml-usccess market. Again, potential cross-

subsidisation was found irrelevant, for the reasnastionedsupra.?’*

5.2.3 Legal analysis

52.3.1 As-efficient-competitor test

The so-called as-efficient-competitor test (or éguefficient competitor test, hereinafter ‘EEC-
test’) has, in the context of EU competition lawcasionally been referred to in the case law. Most
prominently, the concept underpins thEZO test?’°As a general concept it was first developed by
the Commission in the Guidance PapérTherein the Commission endorses the EEC-test as a
precondition for prioritising a case of allegedcpd-based exclusidh’ However, the test is not a
sufficient condition for a finding of an abuse, botegrated into the general assessment of anti-
competitive foreclosur&’®

In Deutsche Telekothe CJEU held:

‘It follows from this that Article 82 EC prohibita dominant undertaking from, inter alia, adopting
pricing practices which have an exclusionary effeat its equally efficient actual or potential

273 \bid., paras. 230-245, particularly 234-235 and 240.
274 \bid., paras. 250-259.

275 AKZO|[n 222], para. 72: ‘[..] prices below average kai@sts [..] can drive from the market undertakimdsch are
perhaps as efficient as the dominant undertakingswhich, because of their smaller financial resesy are
incapable of withstanding the competition wagedraahem.’

For an historic account of the test in US and dlthpetition law, see M. Mandorff & J. Sahl, ‘The IR®f the
“Equally efficient Competitor” in the AsessmentAbuse of Dominance’ (2013) Konkurrensverket WorkiPaper
Series in Law and Economics No 1
(http://www.konkurrensverket.se/upload/Filer/Tryaker/Rapporter/WorkingPaper/working_paper_2013{1.pd
accessed: 14/8/13), 3-8.

The Guidance Paper has been criticized for afigweixceptions of unclear scope. An analysis ofntleets of such
criticism exceeds the scope of this thesis. Theleeds referred to D. Ridyard, ‘The Commission’sicie 82
guidelines: some reflections on the economic iSs(B309) European Competition Law Review 230, 2332
CEPS-Report [n 153], 30-32; A. C. Witt [n 148], 2289. More positive with respect to the exceptisesout in the
Guidance Paper is N. Petit [n 184], 491.

Guidance Paper [n 1], paras. 23-27.
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competitors, that is to say practices which areabbgp of making market entry very difficult or

impossible for such competitors [..] thereby sttbeging its dominant position by using methods

other than those which come within the scope ofpmtition on the merits. From that point of view,

therefore, not all competition by means of price ba regarded as legitimafé®
What is more, the CJEU made this statement nopphyang the law to the facts, but in expounding
the general legal test for an exclusionary pric@bgse under Article 102 TFEU. This can be read as
the CJEU’s endorsement of the Guidance Paper’'sopitign of generally applying the EEC-test for
exclusionary pricing abusé® In elevating the EEC-test to general applicahilitye CJEU goes
beyond the statement IAKZO, to which reference is mad¥ whereby prices above average
variable costs but below average total costs ausiaed if they form part of an exclusionary plan,
since such prices could eliminate a competitoripps as efficient as the dominant undertaliffg'.
Moreover, the Court employs the EEC-test to giveowoto the concept of ‘competition on the
merits’, a concept called upon to distinguish leggite from illegitimate behaviour of a dominant
undertaking®®

The EEC- test requires a more detailed analysis lefore, for it necessitates an enquiry into the

dominant firm’s costs in order to assess whethéyothetically equally efficient competitor is
likely to be harmed by the conduféf.In effect, it therefore narrows down the scopéhefconcept of
an exclusionary abuse, acting as a filter agaifistts on less efficient competitd?s. On top, the
test is applicable across the different establistedgoriesformg of exclusionary pricing abuses,
hence sitting well with the more economics apprddths the as-efficient-competitor test has also

been discussed in later cases, we will returnitdri.

5.2.3.2 Legal test for margin squeeze

The Guidance Paper discusses a margin squeezeoastauctive refusal to deal, thereby collapsing
two forms of abuses with the result that a marginegze presupposes a duty to d&aSuch a duty

only exists under the narrow conditions establishetie case law. This is reflected in the Guidance

2% Deutsche Telekofin 266], para. 177 (references omitted).

280 M. Mandorff & J. Sahl [n 276], 9-10.

21 Deutsche Telekoiim 266], paras. 177, 198-199.

22 AKZO[n 222], para. 72; see also M. Mandorff & J. SahRf6], 7.
283 M. Mandorff & J. Sahl [n 276], 10.

284 | L. Gormsen, ‘Are Anti-competitive Effects Nexsary for an Analysis under Article 102 TFEU?' (3pWorld
Competition 223, 234.

I. Lianos [n 176], para. 15.

M. Mandorff & J. Sahl [n 276], 18. Note that tREC test does not necessarily entail an approach fooussed on
effects. It does not matter for the test whethéat$ are merely presumed or subject to an assessihthe facts,
see L. L. Gormsen [n 284], 225, 244.

287 For a critical account see CEPS-Report [n 153188.
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Paper, which requires the fulfilment of three cdiodis: first, the product or service is objectively
necessary to compete effectively on the downstresrket, second, the refusal is likely to lead to
the elimination of effective competition on the dwtream market and, third, the refusal is likely to
lead to consumer harffi®

The CJEU did not explicitly underpin its judgmenitiwsuch a three-pronged test. The single
steps of such a test are, however, reflected injudgment, albeit in different contexts and to
different degrees. DT did not challenge the CHhslihgs of the existence of a stand-alone abuse of
margin squeeze concerned solely with the spreadeeet the wholesale and retail access pfiice
nor did DT contest the indispensability of the lolmp on the fixed network owned by DT for
competitors seeking to compete on the retall méatketHence, the CJEU assumed the
indispensability and the existence of a stand-alabes€®* Arguably, the CJEU conducted an
analysis into the likeliness of the eliminationedfective competitionigfra 5.2.3.3 as well as an
analysis of possible consumer hainfré 5.2.3.9.

Notwithstanding that, the Guidance Paper's thremged test embodying the general
enforcement standard of showing likely anti-contpediforeclosure is subject to the caveat that it
may be left unapplied in cases in which imposindusy to supply is manifestly not capable of
having negative effects on the owner’s or operatortentives to invest and innovate upstream. It
explicitly states this could be the case whereuthgiream market position has been developed under
the protection of special or exclusive rights os baen financed by state resourcén the facts of
Deutsche Telekorte truncated assessment envisaged in the Guiddaqer should be applicable
and arguably the CJEU based its judgment to aineetetent on the historical reason for DT’s
dominant position. To this effect, the Court heiid,the context of whether or not equality of
opportunity constitutes a legitimate legal tesat#n undertaking in a dominant position ‘largedyaa
result of the legal monopoly it enjoyed before liberalisation of the telecommunications sectdgr [..
should not be able [..] to impose on all its equelficient competitors a competitive disadvantage
such as to prevent or restrict their access tontfagket or the growth of their activities ont®

In that context it bears mention that the legal ¢ésequality of opportunity’ is not a test intsic
to competition law, but finds its basis in stateaswes putting firms on an equal footing and is

28 Guidance Paper [n 1], paras. 80-88.

289 Deutsche Telekofim 266], para. 31.

290 peutsche Telekoim 266], para. 231.

291 The CJEU nevertheless left no doubt that it apgdoof the assumption of a stand-alone abuse, rHgeDeutsche
Telekomn 266], para. 183: ‘[..] the General Court corhetteld [..] that that margin squeeze is capalviétself, of
constituting an abuse within the meaning of Art8REC".

Guidance Paper [n 1], para. 82.

298 Deutsche Telekofin 266], para. 234.
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therefore, in essence, of regulatory nature. Artyydbis test is applicable exactly due to DT'stpas
as a national monopoli&t The CFI had recourse to the principle of ‘equatifyopportunity’ to
justify the existence of a margin squeeze in r@hatb access services alone, not taking account of
telephone call charges. Telephone call chargesaandss services, on a different view, form a
‘cluster’ from the point of view of the end-userdameed to be subjected to an aggregate ané?)?sis.
The CJEU confirmed the CFI's ruling on the fact®eiutsche Telekomejecting the latter view®

This is to say that absent the regulatory backgtothre CJEU might have taken account of other
services to end-users in calculating the margiresgef®’ Arguably, applying the very strict and
regulatory ‘equality of opportunity’ test served asompensation measure for DT’s unwarranted
competitive advantages obtained from its positieithe former national incumbent. Taking account
of other services guarantees that the exclusioatfect is sufficient (appreciable), which may be
missing or negligible where the price of the whalesproduct or service is merely a small
proportion of the competitor’s retail product’s guztion costs and, as a result, gives rise to anly
small exclusionary effect and masks other reasonthe competitor's unprofitabilit§?® This leads

over to the issue of exclusionary effects.

5.2.3.3 Need exclusionary effects be proved?

The CJEU upheld the CFlI's finding that, aside destiaiting the pricing practice leading to a margin
squeeze, it is necessary to demonstrate anti-caimpetffects stemming therefrom. This finding is
based on the orthodox definition of abuse in case’{° According to the CJEU the anti-competitive
effect ‘relates to the possible barriers which dippellant’s pricing practices could have created fo
the growth of products on the retail market in eisdr access services and, therefore, on the degree
of competition in that market’ and must be capablemaking market entry more difficult or
impossible for actual or potential competitd¥s Elaborating on this, the Court points out that a

pricing practice not having any effect on the cotitive situation of competitors does not make their

294 This was not spelled out by the CFI. However, réference to Case C-462/@®nnect Austrig2003] ECR 1-5197
in para. 198 made this clear. The CJEU reiterdteddreference and clarified the connection to thsidbof DT's
dominant position in para. 234.

Deutsche TelekomCommissiorin 265], paras. 195-203.

29 Deutsche Telekofim 266], paras. 230-236.

297 On the other hand there is the risk of anotheedback effect’ stemming from the regulatory nanfréhe margin
squeeze concept on the competition law concemioimsed out by H. Auf’mkolk, albeit not with respeo the issue
at hand, ‘From Regulatory Tool to Competition Lawl® The Case of Margin Squeeze as a BlueprintHer
Transition from Regulation to Competition?’ (201®urnal of European Competition Law & Practice,-142.

298 CEPS-Report [n 153], 81-84; G. A. Hay & K. McMahdThe diverging approach to price squeezes intthited

States and Europe’ (2012) Journal of Competitiow RaEconomics 1, 16-17.

SeeDeutsche Telekofim 266], para. 174 for further reference.

Deutsche Telekofm 266], paras. 252 and 177 in conjunction with Bfkes this clear.
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market penetration any more difficult and is therefnot exclusionary. Given such an effect, it does
not matter if the dominant firm trying to drive cpetitors from the relevant market does not
ultimately achieve this airff*

Applying the law to the facts, the Court assumeihaut further analysis, the existence of an
exclusionary effect, stipulating that the wholesalecess services are indispensable to DT's
competitors for an effective penetration of theailemarkets and that the margin squeeze ‘in
principle, hinders the growth of competition in tie¢ail market°?

Two things must be noted. First, contrary to tHea$-based approach, the CJEU is content with
presumed/theoretical effects, i.e. an effect capalblrendering market penetration more difficult.
Whether this is in fact so, is not relevant. Anlgsia of whether or not the exclusionary effect is
appreciable or sufficient was not undertaken. Ttheesof competition on the market did not have to
be taken into consideratidf While the CJEU struck down the Commission’s argoinbat a
finding of a margin squeeze does not require aragpaemonstration of an exclusionary effect, the
theoretical effect eventually found sufficient etCJEU approximates the Commission’s assertion
as well as the Guidance Paper. The Guidance Papsiders a refusal to supply ‘generally liable to
eliminate, immediately or over time, effective cagtipon in the downstream market’ where the
input is indispensabf&* Only in what appears to be abiter dictumthe CJEU took notice of the
small market shares acquired by DT’s competitongesithe market liberalisation and considered
them to be proof of actual exclusionary effefs.

Second, the CJEU refers to earlier paragraphs coingeDT’s complaint that call and other
telecommunications services were not taken intoowaacin calculating the margin squeeze. As
demonstratedupra5.2.3.2,the Court rejected this complaint based on thecjpie of equality of
opportunity, which in turn was founded on DT's bgaund as the national telecommunications
incumbent® This opens the door for the assumption the leniegal standard as to the effects
analysis as may be due to the unwarranted conyeetitivantages derived by DT from its former

exclusive rightg%"3%®

301 Deutsche Telekofin 266], para. 254.

302 Deutsche Telekofim 266], para. 255 with references to paras. 238;236.

303 Notwithstanding that, L. L. Gormsen opiri@sutsche Telekomarks a step towards a more effects-based approach

since the CJEU at least did not simply rely onpghgpose to exclude competitors for a finding ofduise, [n 284],

239.

Guidance Paper [n 1], para. 85.

305 The CJEU initiates the paragraph with ‘[ijn adtit, Deutsche Telekolfim 266], para. 257.

3¢ G. A. Hay & K. McMahon [n 298], 17-18.

307 This suspicion is shared by E. Rousseva & M. Mag,Hell Freezes Over: A Climate Change for Asims
Exclusionary Conduct under Article 102 TFEU* (201R)urnal of European Competition Law & Practice58R-
lines 1387.
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5.2.3.4 Consumer harm

The Guidance Paper states the Commission will examwhether the likely negative consequences
of the refusal to supply for consumers outweighrdivee the negative consequences of imposing an
obligation to supply, e.g. where foreclosure prés@ompetitors from bringing innovative goods or
services or where follow-on innovation is likely b stifled®®® Deutsche Telekorontains an
appraisal of likely consumer harm, holding that
‘[b]y further reducing the degree of competitioristing on a market [..] the margin squeeze also has
the effect that consumers suffer detriment as @tre§ the limitation of the choices available teetn
and, therefore, of the prospect of a longer-terducton of retail prices as a result of competition
exerted by competitors who are at least as effiéiethat market'°
However, the CJEU did not undertake a specificymmalof consumer harm, but mentioned it in the
context of its rejecting DT’'s argument that it wibidave to increase its retail prices to an excessiv
level to the detriment of its own end-users in otdeavoid the margin squeeze.
The Court's analysis is abstract and theoretical aaems to consider consumer harm as an

automatic consequence of a margin squeeze. Timskiseping with the Guidance Paper, which, as

pointed outupra4.2,does not expound how to detect likely consumer harm

5.2.3.5 Summary

The CJEU did not explicitly refer to the Guidan@pPBr. Nevertheless, it appears to have adopted the
Guidance Paper’'s EEC-test for exclusionary pri@gbgses. Moreover, the three-pronged test for an
abusive margin squeeze set out in the Commissi@aidance is reflected iDeutsche Telekorim

that the test’'s elements are dealt with thereibeialnot in the way envisaged by the Commission.
Consumer harm, in the Court’'s assessment, is cafjed in rejecting an argument levelled against
the general test for margin squeeze, rather thastitoting a standalone condition that is capalble o
making a difference. The CJEU opposed calls toetisp with a finding of effects, which is very
much in keeping with the spirit of the Guidance &aps a whole and, in particular, the test for
margin squeeze set out therein.

It is, however, very difficult to extrapolate thedings inDeutsche Telekonfior it is permeated by
the formalistic legal standard of equality of ogpaity employed by the CJEU seemingly as a

counterweight to advantages accruing to DT on aucoluits former legal monopoly.

308 Noticeably, the CFI did not refer in any way tuality of opportunity for the assumption of an lesionary effect,

Deutsche TelekomCommissiorin 265], paras. 233-244.
Guidance Paper [n 1], paras. 86-87.
Deutsche Telekopm 266], para. 182 (references omitted).
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5.3 TeliaSonera

5.3.1 History of the case

The Swedish Stockholms tingsratt (‘Stockholm DidtCourt’) made a reference for a preliminary
ruling by decision of 30 January 2009 in proceeslibgtween the Konkurrensverket (the Swedish
competition authority) and TeliaSonera Sverige AR:ljaSonera’).

TeliaSonera has been the Swedish fixed telephohgorie operator, used to hold respective
exclusive rights and has been the owner of a lowhllic access network including the local loop,
connecting almost all Swedish households. Telia@owdfered access to the local loop to other
operators in two ways. First, it offered unbundieztess in accordance with EU law. Second, it
offered to operators an ADSL product intended fbolgsale users without being legally obliged to
do so, enabling the operators concerned to supply broadband connection services to end users.
Concurrently, TeliaSonera offered broadband conmeskrvices directly to end users.

The Swedish competition authority brought an actiefore the referring court alleging
TeliaSonera had between 2000 and 2003 abusedriigaot position by applying a pricing policy
under which the spread between the sale pricedD@LAproducts intended for wholesale users and
the sale prices of services offered to end users mat sufficient to cover the costs which
TeliaSonera itself incurred in order to distribthiese services to the end users.

The questions referred concern, in essence, clatifin as to the conditions for a finding of an
abusive margin squeeze.

The CJEU delivered the judgmenTé¢liaSonerd on 17 February 2011

5.3.2 The CJEUs main findings

The CJEU confirms the existence of a stand-alomtustonary abuse of margin squeeze resulting
from a price spread either negative or insuffickientover the specific costs of the input servid w
respect to which the margin squeeze is allegedhabthat spread does not allow a competitor as
efficient as the dominant undertaking to competetie supply of those services to end us#rs.
Further, the CJEU elaborated on the EEC-test gttt account should be taken primarily of the
prices and costs of the dominant undertaking iresssg the lawfulness of its pricing policy. In
exceptional cases, the costs and prices of coropetihay be relevant, e.g. where the dominant

undertaking’s cost structure cannot be precisebntified for objective reasons or where the

311 Case C-52/09 Konkurrensverket v TeliaSonera §eekB (‘TeliaSonera’) [2011] ECR 1-00527.
312 TeliaSonerdn 311], paras. 31-32.
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particular market conditions of competition dictateby reason, for example, of the fact that the
level of the dominant undertaking’s costs is spealfy attributable to the competitively
advantageous situation in which its dominant posiplaces it*

A regulatory obligation to supply ADSL input serggto downstream retailers is not necessary to
commit the abuse of margin squeeze. The CJEU madeaver clear that a margin squeeze does not
presuppose the satisfaction of the refusal to cteraditions as set out Bronner**3%°

Additionally, anti-competitive effects resultingofn the margin squeeze must be shown in form
of possible barriers to the growth of competitaréeast as efficient as itself on the retail mankgt
making it more difficult or impossible for them émter onto the markets concerned. Such a finding
must take into consideration all the specific anstances of a case. Where the wholesale product is
indispensable for the downstream competitors’ kassinthe at least potentially anti-competitive
effect of a margin squeeze is probable. Absentspehsability the practice may nevertheless be
capable of having anti-competitive effects. If thmargin is negative an effect which is at least
potentially exclusionary is probable because domeast competitors would be compelled to sell at a
loss. Where the margin remains positive proving-eminpetitive effects the effect might be shown
by reason, for example, of reduced profitability king trade more difficult for downstream
competitors’'® The degree of the dominant undertaking’s (whokdsaharket strength might be
relevant in that regarﬁ.7 Further, as a result of the close links betweenledale and retail market,
dominance is only required on the forni&t.

Finally, the CJEU stated the conditions of competibn the dominated wholesale market and the
costs of establishment and investment of the uakiexy which has a dominant position in the
wholesale market must be taken into considerat®rpat of the analysis of the undertaking’'s

costs®t®

5.3.3 Legal analysis

5.3.3.1 No (regulatory) obligation to supply required

The CJEUs found it immaterial whether the dominamdertaking is under an obligation to supply,

no matter if such an obligation derives from regala or general competition law (refusal to

33 \bid., paras. 45-46.

814 Case C-7/9Bronner[1998] ECR I-7791.

315 TeliaSonerdn 311], paras. 47-59, particularly 58.
3¢ \bid., paras. 60-74.

37 \bid., para. 81.

%18 |bid., paras. 83-89.

%1% \bid., para. 110.
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supply). Put differently, even if the dominant urtdking is under no such obligation, it can beléab
of committing a margin squeeze, downgrading indispéility to a mere indicator for anti-
competitive effects. Thus, a firm can lawfully @&fr from supplying a retailer operating downstream
because the product is dispensable, but once iagna@ed to supply its pricing of the input product
might abusively squeeze a competitor's margin. Thas been criticised for being at odds with
economic theory, as a margin squeeze ‘operateffanteas a refusal to deal and implies that the
same framework of analysis and the general con@drast the incentives of dominant undertakings
to invest should apply*?° In effect, it incentivises firms not subject to aligation to supply not to
deal in the first place and as a result diministaltwvelfare3?* Legally it broadens the scope of
Article 102 TFEU by interpreting a margin squeeze aaformalistic abuse dissolved from its
underlying cause, thereby dispensing with the tstequirements for an abusive refusal to deal or
predatory pricing?

The CJEU'’s approach stands in stark contrast taGinelance Paper, which collapses the legal
tests of margin squeeze and refusal to suffpli margin squeeze is thus a constructive refusal to
supply, representing abuses sharing the underlgognomic rationale, rendering them to some
degree substitutable from the perspective of thpagimtor. Consequently, for both, a showing of
indispensability is necessary according to the &uwe Paper. As showsupra5.2.3.2,only if the
necessary balancing of incentives had already Ine®te is provision for dispensation with this
requirement made in the Commission’s Guidance. dulegory obligation to supply meets that
condition. A general abdication of the conditionildispensability is not foreseen in the Guidance
Paper.

5.3.3.2 Cutting ties to regulatory background

Notably, by dispensing with a (regulatory) dutystepply, the CJEU cut off a link to the origin oéth
dominant position in exclusive rights formerly gieeh to the incumbent. As has been shown
supra5.2.3.2 in Deutsche Telekorthe CJEU repeatedly referred to DT's former positas the
national incumbent enjoying exclusive rights. WhileliaSonera shares this regulatory background
with DT, the CJEU removed references to and infegerfrom the origin of the dominant position
from the margin squeeze’s legal test. This is rst#ting in the CJEU’s rejection of an (regulatory)

obligation to supply as a prerequisite, but is aésadenced by the recognition of costs of

320 Opinion of AG Mazak ifTeliaSonerdn 311], para. 16.

%1 G. A. Hay & K. McMahon [n 298], 28.

322 gee H. Aufmolk [n 297], 9-12; G. A. Hay & K. Mcahon [n 298], 26.
322 Guidance Paper [n 1], para. 80.
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establishment and investment incurred by the ualle in achieving the dominant position. The
Court held such costs are to be taken into cordider as part of the analysis of that undertaking’s
costs. InDeutsche Telekothe CJEU did not make provision for such costsd@iddot need to since
DT did not acquire its dominant position by its owirtue. As the same applies to TeliaSonera, it is
plausible to read this as a refinement of the masgjueeze test by the CJEU in preparation of
applying it outside of formerly monopolised whollesenarkets. The recognition of such costs is to
be welcomed, as they are also taken account Bfamner®* and shoulda fortiori, also apply to
dispensable wholesale products. The drawback sfishihat it rattles the foundations of the margin
squeeze test by enquiring into the wholesale cobtthe dominant firm. The CJEU seems to
prescribe accounting for the wholesale investmadtestablishment costs by way of adding them to
the dominant firm’s retail costs. While this leavbse test unchanged on surface, it still requires a
enquiry into the wholesale costs.

However, in laying out that it is generally noteehnt for the assessment that the markets
concerned feature new technology, the CJEU findctdmpetitive structure of the local loop access
market to be ‘still highly influenced by the formeronopolistic structure’, points to dangers of
exploitation of that dominant position in neighbiogr markets and concludes that accordingly a
derogation from the application of Article 102 TFEannot be toleratei® One is inclined to
believe that it is still not immaterial how the doant wholesale market position came into
existence. This conclusion is strengthened by amndthding. The orthodox interpretation of Article
102 TFEU does only lead to condemning the abuse ddminant position, not the attainment nor
mere holding of such a positidff. Pursuant toTeliaSonera ‘Article 102 does not prohibit an
undertaking from acquiring, on its own merits, theminant position in a market [..}?’ Taken
literally, Article 102 TFEU enables the Commisstorbreak up dominant positions that were gained
in an unmeritous manner. In its later judgmBost Danmarkinfra 5.35.4), the CJEU, a little more
carefully but nevertheless similarly spirited, oiai it is not the purpose of Article 102 TFEU to
prevent firms from acquiring, on their own meriéssdominant position on a marké.Ultimately,
this supplement to the orthodox interpretation dicde 102 TFEU was immaterial for the outcome
of the case. Yet it is indicative of the CJEU’s @&l stance towards dominant positions that are the

legacy of a legal monopoly, such as TeliaSoneta&gnals the CJEU’s intention to add impetus to

324 Bronner[n 314].

325 TeliaSonerdn 311], para. 109.

326 A. Jones & B. Sufrin [n 87], 358.

%27 TeliaSonerdn 311], para. 24.

328 Case C-209/10 Post Danmark A/S v Konkurrencer@Best Danmark’) [2012] nyr, para. 21.
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its general legal standards under Article 102 TFd, arguably, the CJEU’s willingness to subject

former legal monopolists to closer scrutiny undeticde 102 TFEU.

5.3.3.3 Embracing a reasonably efficient competitor standard?

In TeliaSonerahe CJEU confirms the general applicability of EfeC-test. However, the Court also
points to cases where the costs and prices of diongemay be relevant. First, the Court adopts the
Guidance Paper’s proposition to consider the aafsésnon-integrated competitor downstream when
it is, for instance, not possible to clearly allecéhe dominant undertaking’s costs to downstream
and upstream operatioffS.Second, and more interestingly, the CJEU mentioaket conditions of
competition dictating deviation from the EEC-testere the level of the dominant undertaking’s
costs are specifically attributable to the competiy advantageous situation in which its dominant
position places it° The vague language employed decreases legalntgrt@ne scholar views this
as protecting reasonably albeit not equally effitieompetitors>* He considers economies of scale
and scope enjoyed by the dominant firm as a re$wirtical integration might lead to an adjustment
of the EEC-test®?

The Guidance Paper foresees disapplication of th€-test where ‘a less efficient competitor’
may also exert a constraint on the dominant unkiega for instance where the competitor ‘in the
absence of an abusive practice’ may benefit fromaded-related advantages that will improve its
efficiency, such as network and learning effééldt appears rushed to equate this without further
thought as a general recognition of a reasonalflyiezit competitor standard by the Guidance Paper
on two grounds. First, the link to the absencero@lusive practice rather suggests awareness of the
Commission of constellations where the higher &fficy of the dominant firm is, at least in part, a
result of the abusive practice. For instance, eagoes of scale resulting from higher sales due to an
abusive pricing practice, e.g. predatory pricing #® be considered. This scenario is analogous to
the infamous cellophane fallacy in that the efficies (the prices), that are meant to constitute a
standard for the purpose of establishing whethextarse exists, are in fact already tainted asidtres

of the dominant firm’s behaviour and tend to leadah assessment favourable to the dominant

329 CompareTeliaSonergn 311], para. 45 to Guidance Paper [n 1], fn.aBp79.

The third instance mentioned by the CJEU (prdduostcosts already written off so that access frastructure no
longer represents a cost for the dominant undertgldoes not pose similar controversy, see. H.afk [n 297],
15.

31 H. Aufmolk [n 297], 13.
32 H. Aufmolk [n 297], 15.
33 Guidance Paper [n 1], para. 24.
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firm.33% Here, the efficiencies are the result of abusivedeict, in the cellophane fallacy the prices
from which to start the SSNIP-test were alreadyragpmpetitive’>> Second, it appears possible to
draw a line between economies of scale stemming Boperior efficiency, e.g. superior production
facilities, unique brand recognition etc., and theeemming exclusively from a high market shafe.

The second type of economies of scale is less warthlegal protection since another firm
enjoying the dominant firm’s market share wouldashieve them. In the latter case, the competitor
would fail the EEC-test, albeit it is as efficieag the dominant firm. Admittedly, the Guidance Pape
is not entirely clear on that matter, but the iptetation forwarded here is well within the wordiofg
the pertinent paragraph in the Guidance P&eFhe use of the notion ‘a less efficient competitor
on that reading does not refer to a competitor v8houly inferior in terms of efficiency, but to a
competitor who failed the EEC-test. In fact, thenpetitor is as efficient as the dominant firm, but
the EEC-test is faulty in that it does not propedle account of it. In view of the foregoing theeu
of the term reasonably efficient or not yet asceffit competitoar38 and the accompanying critique
might not be wholly justified

The CJEU’s carve-out with respect to costs attablg to the competitively advantageous
situation in which its dominant position places tlmninant firm can be (narrowly) read in the light
of the foregoing. In any way, both the CJEU and @&&dance Paper foresee adjustments to the
EEC-test, which will likely result in a high degreéconvergence on that matter. The CJEU focusses
on the dominant firm’s competitive advantages witlile Guidance Paper looks at demand-related
advantages. Both appear to be different sideseo$aime coiri*

Therefore, the CJEU appears to have adopted theéa@Geg Paper’'s proposition. Similar to the
Guidance Paper, the CJEU does not provide forar delineation of application of these concepts

and hence fails to offer a safe harbdtir.

334 Based on the Supreme Court’s judgménited States v E.I. du Pont de Nemours & Co (198&) U.S. 377A

detailed account is given in S. Bishop & M. Walker199], 124-130.

Same view: J. T. Lang [n 122], fn. 26. However dverlooks the reference to ‘the absence of asiedpractice’.

J. T. Lang [n 122] seems to assert that to djsiBh between such costs wouldger seimpossible, at fn. 26. He

may or may not be right, conceptually it does maldifference. We fail to understand why, applyihg triterion

set out in the text, it would not be legally persitide to distinguish between advantages from whiatominant

company could legitimately benefit and those frohicl it could not ipid.).

Guidance Paper [n 1], para. 24.

38 J.7T.Lang [n 122], 9-11.

339 Even if a reasonably efficient competitor tessvgat out in the Guidance Paper, there would béeptuarguments
in its favor, see I. Lianos [n 176], paras. 15-23.

30 E. Rousseva & M. Marquis [n 307], lines. 790-7P5tential demand-related advantages depend odefiee of
supply-side advantages.

31 H. Aufmolk [n 297], 15. See also CEPS-Reporilf8], 30-32.
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5.3.3.4 Anti-competitive effects

In TeliaSonerahe CJEU elaborates on the anti-competitive effeegiired for an abusive margin
squeeze. The Court starts off by stating the effieets not necessarily have to be concrete and it
suffices if it may potentially exclude competitono are at least as efficient as the dominant
undertaking?*? It is consequential to employ the EEC-test alsattie effects-analysf2 Where the
product is indispensable the CJEU finds at leagtrglly anti-competitive effects to be probable.
The Court mentions reduced profitability as a cotitipe disadvantage preventing or hindering
market access or competitor’'s growth. In practhie tow threshold might equal a presumption of

anti-competitive effects if the product is indispehle®*

The same applies where the product is
dispensable and the spread is negafivevhen it comes to dispensable products, the effetatysis

is attributed more weight. Anti-competitive effeetse not deemed to be probable and it has to be
shown that it would be at least more difficult tbe operators concerned to trade on the market, for
example by demonstrating reduced profitability.

However, every margin squeeze either raises inpaép or decreases the level of retail prices,
thereby necessarily reducing rival’'s profitabilajwd makes it therefore, be it only to a negligible
extent, more difficult to trade on the marR&The smaller the sufficient anti-competitive efféest
the less relevant is the effects analysis and theerformalistic as opposed to effects-based is the
legal test for an abusive margin squeeze. In adaessess whether the margin squeeze forecloses
competitors to an appreciable extent, account shioelltaken of the share the wholesale input costs
constitute in the competitor’s overall costs, wieetthe dominant firm’s wholesale input is used in
variable proportions by rivals’ and whether the competitor could have substitthednput. Such a
test appears to be more in line with the CJEU’pustition that the effect must be capable of
potentially excluding competitors. Moreover, a lggistandard of anti-competitive effects would be
consonant with the requirement of the likelihood tbé elimination of all competition on the
downstream market as concludedimnner348349
The Guidance Paper does not foresee margin squesdmsgs the input is dispensable. One can

reasonably infer from the Guidance Paper a higigaillstandard concerning effects if the product is

342 \bid., para. 64.
33 M. Mandorff & J. Sahl [n 276], 11.
34 see specificallffeliaSonerdn 311], para. 77 to this end.

3% N. Dunne, ‘Margin Squeeze: Theory, Practice, d¥vli (2011) Paper for EUSA Conference 2011
(http://www.euce.org/eusa/2011/papers/5a_dunnegodgssed: 1/11/13), 16-17.

346 gee to this effect: G. A. Hay & K. McMahon [n 2987.
347 CEPS-Report [n 153], 81-84.

348 Bronner[n 314], paras. 66-67.

39 G. A. Hay & K. McMahon [n 298], 27.
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dispensable, since in case of an indispensablé inpalds the margin squeeze to be generallydiabl
to eliminate effective competition in the downstreanarket. Naturally, this is much less likely

where the product is (to some degree) substitutable

5.3.3.5 Consumer harm

TeliaSoneramakes no mention of consumer harm with regard fiectes. This renders it likely that
the assessment of consumer harmDeutsche Telekorwas a product of circumstances (it was
employed to rebut the argument that short-termepriises harm consumetsj.Moreover, doing
without an assessment of consumer harm is incemsistith the Guidance Paper and, at least in

theory, further lowers the legal standard for ansale margin squeeze.

5.3.3.6 Efficiency defence

The Guidance Paper sets out a general efficienfgnde justifying conduct leading to foreclosure of
competition if the efficiencies are sufficient taagantee that no net harm to consumers is likely to
arise. The framework of reference is loosely altyt@ the conditions for exemption under Article
101(3) TFEU. First, efficiencies (likely to be) tisad as a result of the conduct, second, the aindu
must be indispensable to the realisation of thdeencies, third, the (likely) efficiencies outvgh

any (likely) negative effects on competition anchs&amer welfare in the affected markets and,
fourth, no elimination of effective competition. &burden of proof is on the defendatit.

Prior to the CJEU’s judgment British Airways,the case law concerning Article 102 TFEU was
interpreted to not provide for an efficiency defef® In British Airways the Court held that
an undertaking is at liberty to demonstrate thatdbonduct producing an exclusionary effect is
economically justified. For that it has to be detered whether the exclusionary effect arising from
such a system, which is disadvantageous for cotigretimay be counterbalanced, or outweighed,
by advantages in terms of efficiency which alsodsi¢rihe consumer. If the exclusionary effect of
that system bears no relation to advantages fomimet and consumers, or if it goes beyond what
is necessary in order to attain those advantalgassystem must be regarded as an abise.

In TeliaSonerathe exact same test was set BfitHence, the more refined and, at least with

respect to consumer harm, stricter test set outthin Guidance Paper was not adopted.

%0 R. S. Gohari, ‘Margin Squeeze in the Telecommativns Sector: A More Economics-based Approachl123®5

World Competition 205, 215.
Guidance Paper [n 1], paras. 30-31.

E. Rousseva, ‘The Concept of ‘Objective Justifm@ of an Abuse of a Dominant Position: Can itlphéo
Modernise the Analysis under Article 82 EC?’ (2006 Competition Law Review 27, 37 et seq.

33 Case C-95/08ritish Airways v Commissidi2007] ECR 1-2331, paras. 69 and 86.
34 TeliaSonergn 311], paras. 75-76.
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Notwithstanding thatTeliaSoneraconfirms the existence of an efficiency defence g, to some

extent, the Court’s approval of the more-econoragsroach.

5.3.3.7 Summary

In TeliaSonerathe Court can be said to have adopted the exeeptmthe EEC-test set out in the
Commission’s Guidance. Additionally, the CJEU enclkdthe idea of justifying conduct through
efficiencies resulting from the imputed behavialheit not to the extent envisaged in the Guidance
Paper. Apart for thisTeliaSoneradoes not draw from it. On the contrary, condemmnargin
squeezes where the input is not indispensablestaik contrast to it. At least, the CJEU was gdiide
by economics when it required account must be taitehe dominant firm’s costs of establishment
and investment on the wholesale market, which remglith the fundamentals of margin squeeze.
This is consistent with the Guidance PaPemispensing with consumer harm and a fairly low
standard for anti-competitive effects clearly i$.no

However, the same caveat as Butsche Telekompplies, i.e. the regulatory background, more
specifically the unmeritous origin of TeliaSonerasminant position, looms large, and therefore
extrapolations are difficult to make. This is evided by direct reference to the high influencehef t
former monopolistic structure on the competitiveusture of the market concerned and the
supplement to the orthodox interpretation of AditD2 TFEU indicating the significance of whether

or not the dominant position is the result of enfs own merits.

5.4 Post Danmark

5.4.1 History of the case

The Hgijesteret (Danish Court) made a referenceafpreliminary ruling by decision of 27 April
2010 in proceedings between the Konkurrenceradet Qanish competition council) and Post
Danmark A/S (‘Post Danmark’).

In Denmark, Post Danmark and Forbruger-Kontakt(‘&arbruger-Kontakt’) are the two largest
undertakings in the unaddressed mail sector (breshuelephone directories, guides, local and
regional newspapers etc.). The sector is entiibbradlised and at the material time Post Danmark
enjoyed a legal monopoly in a substantial partdafrassed mail and was subject to universal service

obligations in that regard. For that purpose, Bximark had a network that covered the national

%% The Guidance Paper's main concern with respecefissal to deal and margin squeeze is preventimgpetitors
from free-riding on the dominant firm’s investmeiatsd consequent distortions of incentives, [n &fap. 75, 82,
84, 89.



The Guidance Paper in the CJEUs case law 66
Post Danmark

territory in its entirety and that was also usedtifie distribution of unaddressed mail. Furthermire
held a dominant position on the market for unadardsnail.

In 2004, Post Danmark concluded contracts withetHoemer customers of Forbruger-Kontakt.
Twice the prices covered ‘average total costs’,eotiey failed to do so but did cover ‘average
incremental costs’. A considerable amount of cisstelated both to the activities within the anddit
Post Danmark’s universal service obligation andtsoactivity of distributing unaddressed malil
(‘common costs’). It could not be established tlRatst Danmark had intentionally sought to
eliminate competition.

The Danish competition council held that Post Darkntead abused its dominant position on the
Danish market for the distribution of unaddresseall,npractising a targeted policy of reductions
designed to ensure its customers’ loyalty by cmaydrorbruger-Kontakt’'s former customers rates
different from those it charged its own pre-exigticustomers without being able to justify those
significant differences in its rate and rebate d¢oos by considerations relating to its costs.tPos
Danmark appealed this decision before the refeamgt.

The questions referred concern, in essence, uniiar eircumstances selectively low pricing by a
dominant firm to a competitor’s former customersoamt to an exclusionary abuse and whether
selective price reductions to a level lower tham tindertaking’s average total costs but higher than
its average incremental costs constitute an exalasy abuse if the level was not set for the purpos
of driving out a competitor.

The CJEU'’s Grand Chamber gave the judgme?gt DanmarR on 27 March 2013

5.4.2 The CJEUs main findings

The CJEU pointed out that not every exclusionafgatfis necessarily detrimental to competition.
Competition on the merits may lead to the deparfuven the market or the marginalisation of
competitors that are less efficient and so lesadciive from the point of view of, among other tsn
price, choice, quality or innovatioh’

Pricing practices are prohibited which have an @siohary effect on competitors considered to
be as efficient as itself and strengthening its idamt by using methods other than those that ate pa
of competition on the merits. Price discriminatiadhat is charging different customers different
prices for goods or services without a differencecosts, cannot of itself suggest there exists an

exclusionary abus®&?

356 Case C-209/10 Post Danmark A/S v Konkurrencer@8est Danmark’) [2012] nyr.
%7 Ppost Danmarkn 356], para. 22.
%8 |bid, paras. 25, 30.
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In its assessment of the price-cost structure CthiEU concluded that the method of attribution
used to establish ‘average incremental costs’ wselkein to seek to identify the great bulk of the
costs attributable to the activity of distributingaddressed mait® As regards the two contracts in
which Post Danmark agreed to a price above aveaadglecosts, such prices cannot be considered to
have anti-competitive effect8’ As regards the price above average incrementa$ dng below
average total costs charged to a single custorhé, dannot be considered to amount to an
exclusionary abuse. To the extent that a dominadetaking sets its prices at a level covering the
great bulk of the costs attributable to the supgdlyhe goods or services in question, it will, as a
general rule, be possible for a competitor asiefiicas that undertaking to compete with thoseegric
without suffering losses that are unsustainabteériong terni®*

If the referring court nevertheless makes a findofganti-competitive effects, the dominant
undertaking is open to provide justification by derstrating either that its conduct is objectively
necessary or that the exclusionary effect producay be counterbalanced by advantages in terms of
efficiency that also benefit consumers. The lateuires (1) that the efficiency gains likely teu#
from the conduct under consideration counteract lédmly negative effects on competition and
consumer welfare in the affected markets, (2) thase gains have been, or are likely to be, brought
about as a result of that conduct, (3) that suaideot is necessary for the achievement of those
gains in efficiency and (4) that it does not eliatm effective competition, by removing all or most

existing sources of actual or potential competifn

5.4.3 Legal analysis

5.4.3.1 Predatory pricing and the relevant price-cost benchmark

5.4.3.1.1 CJEU’s specific findings

The CJEU starts off by reiterating the price-castdhmark set up iAKZO. The Danish competition
authority did not apply the concept of variabletspdut used the concept of ‘average incremental
costs’, which included not only those fixed andiafle costs attributable solely to the activity of
distributing unaddressed mail, but also elemenseriged as ‘common variable costs’ (‘75% of the

attributable common costs of logistical capacitgdd25% of non-attributable common costs’). So

%9 \bid, para. 34.
360 bid, para. 36.
%1 |bid, paras. 37-38.
%2 \bid, paras. 41-42.
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defined average incremental costs are higher thhiarage variable costs, for they include a share of
fixed and common costs.

‘Average total costs’ were defined as being ‘averagcremental costs to which were added a
portion, determined by estimation, of Post Dannmddmmon costs connected to activities other
than those covered by the universal service oldtigatincremental costs are those destined to
disappear within three to five yeaifs Post Danmark were to give up its business agtiwaf
distributing unaddressed mail. Average total cegthin the meaning o AKZO include all fixed
costs of the service in questions including, dtriatterpreted, all common costs in relation theret
(in case of multi-service undertakings). Thus, dlierage total costs concept applied by the Danish
competition authority may omit parts of consideealsbmmon costs incurred in discharging its
universal service obligation (costs which seem tnohave been accounted for proportionately in
average incremental costs).

Post Danmark priced without exception above avenagemental costs. This, in the view of the
CJEU, covers the great bulk of the costs attridatat the activity of distributing unaddressed mail
and renders it possible, as a general rule, fanapetitor as efficient as the dominant undertakmg
compete with those prices without suffering losthes are unsustainable in the long term. However,
the CJEU prescribed an enquiry into anti-competigffects which might yield a different outcome.

It further held that pricing twice above averag&keosts, as defined by the Danish competition
authority, but below average total costs in théctetr sense oAKZO, cannot be considered to

produce any anti-competitive effects.

5.4.3.1.2 Analysis

First of all, the CJEU’s approval of a measurearage incremental costs is economically sound in
a case involving a commonality of fixed costs wathuniversal service obligation because average
variable costs would not reflect the true costsiired>®*

Second, the CJEU accepted the average total coshiark used by the Danish competition
authority, which is a measure of incremental c{tbiisse disappearing within 3-5 years following the
cessation of the activity) and adds only a sharthefcommon costs deriving from activities other
than the universal service (common costs sharddthit universal service may to some degree have
already been included in the average incrementstsi3* as the turning point after which anti-

competitive effects are immaterial. In doing soe tG@ourt abandoned the average total cost

%3 D. Geradin, ‘Looking back at a 2012 highlight: Pd3anmark’ (2013) Kluwer Competition Law Blog
(http://kluwercompetitionlawblog.com/2013/01/07 king-back-at-a-2012-highlight-post-danmark/, acedss
21/11/13).

%4 E. Rousseva & M. Marquis [n 307], lines 390 af.se
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benchmark established iAKZO®® as the turning point, it validated, broadly spegkithe
proposition in the Commission’s Guidance that pigchigher than a measure of incremental costs
(average long run incremental costs, ‘LRAIC’) is general not capable of excluding equally
efficient competitorg®®

Third, the Danish competition authority added arslad common costs to the average total costs
and the Court accepted thisRost DanmarkThis is consistent with the Guidance Paper. LRAIE
defined therein as the average of all the variabig fixed costs that a company incurs to produce a
particular product, excluding true common cd8fdn principle, the Guidance Paper foresees only
pricing below LRAIC as capable of foreclosing aieédnt competitor$°® However, the Guidance
Paper explicitty provides for the consideration ofignificant common costs
when assessing the ability to foreclose equallyciefit competitor$®® Such costs were highly
relevant inPost Danmark’® Therefore, the Court's approach does not seemlashowith the
Guidance Paper in so far as the latter would hdveaated a cost benchmark similar to average total
costs (as calculated by the Danish competitionaiiyf) in Post Danmarkowing to the significant
common costs involvedl*

Fourth, the Court did not preclude the applicatibmverage avoidable cost as a cost benchmark.
Average avoidable cost (‘AAC’), i.e. costs that kkbhave been avoided if the company had not
produced a discrete amount of extra output, isodrechmark put forward in the Guidance Paper to
refine and replace average variable costs as &statl in AKZO3'? as the more flexible and
economically sound benchmark, taking due accountdéble and fixed cosfé® The Court did not
mention this benchmark, presumably due to the dsdifferent cost benchmarks by the Danish
competition authority. This does not amount to jatton of AAC by the CJEU, as there is no
indication that the CJEU meant to predeterminerthialue in subsequent cases. Likewise, the
judgment does not imply that LRAIC are to replaverage variable costs as the lower boundary of
the AKZO test, as average variable costs were not a rdleanchmark in the case either.

Concluding otherwise would be tantamount to notiqyue attention to the idiosyncrasy of the

%5 AKZO[n 222].

3¢ E. Rousseva & M. Marquis [n 307], lines 625 af.se

%7 Guidance Paper [n 1], para. 26 and attendari fn.

Guidance Paper [n 1], para. 67.

Guidance Paper [n 1], fn. 2 at para. 26.

370 post DanmarKn 356], para. 32.

371 same view: E. Rousseva & M. Marquis [n 307], $i625 et seq.
372 AKZO[n 222].

37 Guidance Paper [n 1], fn. 2 at para. 26.
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cost benchmarks employed by the Danish competiiothority. A per se prohibition therefore
remains to be in place for pricing below averageakde costs’*

Fifth, the pursuit of an anti-competitive strategy the dominant firm is not a prerequisite for
pricing between average incremental costs and gedrdal costs to be condemned as abusive. The
Court was barred from assuming such a strategpéyacts referred to it by the Danish colirtin
setting out a test hinging not on any eliminatanategy,Post Danmarkeither overrule AKZO in
that respecby depriving such a strategy of legal value andusieely relying on anti-competitive
effects instead, or views an anti-competitive sfggtand anti-competitive effects as alternative

conditions®"®

or, most persuasively, provides an elaborationheAKZO+est by introducing anti-
competitive effects as the overarching conditiod @am anti-competitive strategy as one way of
meeting it. On the last reading, an eliminatoratstgy might be held to have the object of producing
anti-competitive effects and could therefore presbiy lead to anti-competitive effects. This
reading is also more in keeping with economic thesord the Guidance Paper. Predation under the
Guidance Paper is subject to a showing of sacrifind anti-competitive foreclosure resulting
therefrom®’® The CJEU's legal test for predation does not imegal require such a two-pronged test.
Under theAKZO+est, pricing between average variable and aveatgecosts additionally required
predatory/eliminatory intent. Replacing the lattendition with likely/actual anti-competitive effisc

would move the CJEU'’s test closer to the one adeacim the Commission’s Guidance.

5.4.3.2 As-efficient competitor test

Once again, the CJEU applied the EEC-test. In ashtio its application in the cases discussed
before, inPost Danmarkthe Court did not consider the EEC-test to be awmieé as to whether
competitors would be able to compete with the demirfirm’s prices (‘as a general rule’). Even
where competitors can compete with those pricesburt foresees an additional effects-analysis.
E. Rousseva and M. Marquis question what use a iglgoof anti-competitive effects can have
subsequent to a finding that an equally-efficienmpetitor will be able to compete with the

dominant firm other than protecting competitorsslefficient than the dominant firm. They consider

374 E. Rousseva & M. Marquis [n 307], lines 431 &f.4¢owever Wanadodn 219] suggests that this prohibition is not

per sebut merely a presumption, ssgpra 5.1.3.1

Post Danmarin 356], para. 29.

Seemingly this is proposed by B. Lundqvist & GCykke, ‘Post Danmark, now concluded by the Dargsipreme
Court: clarification of the selective low pricindbase and perhaps the embryo of a new test undeteat2
TFEU?’ (2013) 34 European Competition Law Review 4837.

E. Rousseva & M. Marquis [n 307], lines 441 eq.s€hey argue in favour of alternative conditioriseffect or
intent. We believe that the Court’s lack of referemo intent in paras. 37-40 Rost Danmarln 356] point to anti-
competitive effects as the main criterion. SimilarL. Gormsen [n 284], 242.

Guidance Paper [n 1], paras. 63, 67 et seq. ThidaBce Paper also speaks of whether ‘the undadakilikely to
be in a position to benefit from the sacrifice’ @par0).
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uncertainty as to whether there are other importavant common costs as a plausible
explanatiort’®

Common costs not attributable to the activity irespion are caught by average total costs, but
this cost benchmark is an economically inaccurabeypfor only a proportionate share of common
costs should be attributed to the respective agtiim Post Danmarkthe CJEU did not engage into
an assessment of the merits of the cost benchnuaed by the Danish competition authority. An
unspecified share of the considerable shared comuosets incurred through the universal service
obligation may have been included in the averageemental cost benchmark. However, these costs
were not accounted for in the average total costlm@ark. Hence, it is unclear to what extent the
common costs have been taken into account. As EBi@gommon costs are not appropriately
reflected in the definition of cost benchmark, #tect application of the EEC-test will be liable t
Type |l errors, where the dominant firm benefisnfrthe under-attribution of common co¥t$38 |t
is only if the dominant firm’s cost structure isaligtically reflected in the cost benchmark, the t
EEC-test should be applied in a conclusive marfPer.differently, the EEC-test shifts the focus to
the relevant cost benchmark. A test based on ‘aoye¢he great bulk of the costs attributable to the
supply of the goods or services in question’ dagsnecessarily reflect the dominant costs, resyltin
in the EEC-test possibly excluding competitors &t in fact as efficient as the dominant firm. The
higher the common costs, the more severe the iatmits of a cost benchmark neglecting them.
They were found to be significant rost Danmark®® Thus, in the absence of an accurate cost
benchmark, the CJEU was right to leave the doomofme an additional enquiry into anti-
competitive effects.

In Post Danmark the necessity of adding a portion of common cesis justified on another
ground. As a universal service provider, Post Dakmaay have enjoyed economics of scale as a
consequence of its legal monopoly in the reserved.arhe higher efficiency may therefore stem
from regulatory decisions rather than from efficdgron the merits’. This might well justify a
disproportionately high allocation of common cogisthe activity not governed by the universal

service obligatiorf®®

37° E. Rousseva & M. Marquis [n 307], lines 642 a&f.se

30 This is the gist of the Opinion of AG MengozziPost Danmarkn 356] at paras. 111-114. He proposes to check
whether the earnings from the activity subjecthe tiniversal service obligation exceed its costsyhich case a
cross-subsidisation of the market open to competitiould occur.

Over-attribution or double-attribution would prax Type | errors. However, the dominant firm hasreentive to
provide authorities and courts with the pertinefidimation to prevent this.

Post Danmarln 356], para. 32.
See the discussion on this subject matter su38.3.
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Furthermore, the CJEU had already decided the @jstempetitors can be taken into account
‘where costs are specifically attributable to tlempetitively advantageous situation in which its
dominant position places [the dominant firm] TreliaSonera(seesupra 5.3.3.3). The Guidance
Paper also provides for the disapplication of thECHest under certain circumstances (see
supra 5.3.3.3). In addition, it stipulates the taking @aet of the specifics of a regulatory
environment®* Hence, the distortions of competition resultingnira universal service obligation
can be accounted for under both the case law an@tidance Paper.

The assessment of anti-competitive effects in amdito the as-efficient competitor test is
consistent with the Guidance Paper, which viewsBBE-test merely as an indicator for establishing
anti-competitive foreclosur&> However, as pointed owupra5.3.3.3 it is not quite clear when

recourse to the prices of competitors will be made.

5.4.3.3 The role of the regulatory background revisited

The role to play of the regulatory background af ttominant position under Article 102 TFEU has
been a recurrent theme throughout the case lawr uadiew in this thesisPost Danmarkdealing
with the former national postal market legal morigb@nd current universal service provider, was
likely to add to this theme. The CJEU held:
‘According to equally settled case-law, a dominantertaking has a special responsibility not to
allow its behaviour to impair genuine, undistortemimpetition on the internal market. When the
existence of a dominant position has its origins iformer legal monopoly, the fact has to be taken
into account %
Operating under the assumption that the specigloresbility refers to nothing more than the fact
that Article 102 TFEU creates obligations for doamnh undertaking exceeding those of non-
dominant firms®’ the quoted paragraph finally endows universal memce on the relevance of the
regulatory origin of the dominant position acrdss different forms of abuse. This comes a long way
from the often patchy and ambiguous referencekenptevious case law and, one might hope, has
the potential to contribute to a harmonised andsparent assessment of the relevance of this factor
By unveiling the underlying rationale for certaioatrinal decisions in cases involving former legal
monopolists a third way between regulation and gereompetition law may evolv&® In terms of

clarity and legal certainty this is most welcomemt least by companies lacking a regulatory
%4 Guidance Paper [n 1], para. 8.

Guidance Paper [n 1], paras. 24, 27.

Post Danmarin 356], para. 23 (references omitted).
37 E. Rousseva & M. Marquis [n 307], lines 1120ex.s

388 Which is not to say this is generally desiralblaving said this, from the perspective of the fsrsbncerned legal
certainty on bad law is preferable to bad law wthgtfiect is corroborated by legal uncertainty.
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background. Legal concepts of abuse convolutedelgulatory considerations as a result of their
development in cases involving former legal monigt®lare lacking in that regard. In terms of
substance, awareness of the regulatory backgrougtit prevent feedback effects on general
competition law from its application to former légaonopolists relying on regulatory considerations
(or even full legal concepts designed to tackle dioeninant position of firms whose dominant
position is the legacy of exclusive rights), sustopening up protected mark&t8Closer scrutiny of
the behaviour of the former legal monopolist wié the likely result of the CIEU’s statem&fit.
However, the CJEU did not set out what factors pldly a role in that assessment.

What matters most for our analysis is that the Guig Paper paves the way to subject former
monopolists to a different legal standard than ofirtens, lays out the rationale behind it and the
where this plays a role in the legal analysis. fusal to supply or margin squeeze can be abusive
even where the promulgated three conditions arenebtwhere the upstream market position of the
dominant undertaking has been developed underrftegtion of special or exclusive right or has
been financed by state resources.” The explicibmate for this is that ‘imposing an obligation to
supply is manifestly not capable of having negatféects on the input owner's and/or other
operators’ incentives to invest and innovate upstre..”*** Moreover, the Commission’s Guidance
is wary of cross-subsidisation using profits gainedhe monopoly market to monopolise other
markets®®? In relation to this, account of constraints exértsy less efficient competitors will be
taken, given that in the absence of an abusiveipeasuch a competitor may benefit from demand-
related advantages, such as network and learnfiegtef which tend to enhance its efficiericy.
Finally, the Commission undertakes to considersthexific facts and circumstances having a bearing
on the competitive assessment, e.g. the specifiagegulatory environmenit? Hence, although the
Guidance Paper does not entail a stipulation asegmnd general as the CJEU’ st Danmark
to take regard of the dominant position’s orighe Guidance Paper is imbued with the principle of a
distinct legal treatment for former legal monoptslidt is not unlikely that the CJEU in future case
will resort to the concrete solutions advanceddimein fleshing out the abstract notion promulgated

in Post Danmark

389 4. Auf'mkolk [n 297], particularly pp. 6-7.

390 E. Rousseva & M. Marquis [n 307], lines 1210exi.s

391 Guidance Paper [n 1], para. 82.

Guidance Paper [n 1], fn. 2 to para. 63.

Guidance Paper [n 1], para. 24. Also see theaudionsupra 5.3.3.3.

Guidance Paper [n 1], para. 8. See in gener#iisnissue E. Rousseva & M. Marquis [n 307], lii@22 et seq.
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5.4.3.4 Anti-competitive effects

Pricing between average incremental costs and @wet@al costs, while as a general rule high
enough to allow a competitor as efficient as thmid@ant undertaking to compete, may nevertheless
give rise to anti-competitive effects rendering pinactice abusive.

Such anti-competitive effects, which were for thé&rring court to be assessed, have to produce
an actual or likely exclusionary effetf. This marks a break with prior case law, which sl
only a possible or potential anti-competitive effé€ In that respect, the Court pointed to the fact
that Forbruger-Kontakt managed to maintain itsriistion network despite losing the volume of
mail related to the three customers involved andagad to win back two of the lost customers. It
becomes clear that the Court is concerned witlctimerete and ascertainable effects on the market
in contrast to unappreciable, abstract and thealepossibilities unrelated to real-world market
mechanics and behaviot.

Moreover, the CJEU attributes relevance to the faat Post Danmark undercut average total
costs only with respect to a single custoffiefThis strongly implies an interpretation of abusive
predatory pricing that, to some degree, turns enstiare of total market capacity being affected by
below cost prices. As a consequence, pricing béémerage total) costs is no longmr seabusive
where the dominant firm can price discriminate §iloly subject to a showing of eliminatory intent,
seesuprab5.4.3.1.2, which it used to before, even when the priceldetween average variable and
total costs. The Court pointed to other relevam¢at$ such as whether or not competitors were
forced to shut down production facilities and weitde to regain customers or market share in
generaf®® By implication, the enquiry approximates a fulblin assessment of anti-competitive
effects. Post Danmarkconcernspricing above average variable costs (or AAC apged in the
Commission’s Guidance). Whether the foregoing &spto pricing below average variable costs
cannot be ascertained with any degree of certainty.

An enquiry into the effects is exactly what the @arice Paper generally envisages, and does so in
cases of alleged predation as iflIThe extent of the allegedly abusive conduct asears the

number of total sales affected is explicity men&d in the general part on anti-competitive

9% post Danmarkfn 356], para. 44.

39¢  Seesupra5.2.3.3 and 5.3.3.4.

397 E. Rousseva & M. Marquis [n 307], lines 1303ex;D. Geradin [n 363].

398 post DanmarKn 356], paras. 37, 44.

39° |bid., para. 39.

400 Guidance Paper [n 1], para. 20 concerning thermgétest, paras. 67-73 concerning the test fatgiren.
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foreclosuré’® Further, the marginalisation of actual competitdespite their remaining on the

market is seen as an indicat®f.

5.4.3.5 Competition on the merits

The CJEU elucidated the concept of competitiontenrherits. Adding to its orthodox statenféht
that Article 102 TFEU prohibits the dominant firmoin strengthening its dominant firm by using
methods other than those that are part of competith the merif§”, it held:

‘Thus, not every exclusionary effect is necessadliggrimental to competition. Competition on the

merits may, by definition, lead to the departuairthe market or the marginalization of competitors

that are less efficient and so less attractiveotssamers from the point of view of, among othengjsi

price, choice, quality or innovatiof’®
In Wanadoothe CJEU had already made clear that the concegiropetition on the merits means
competition on the basis of qualf}f Post Danmarkpresents a strong statement against the
protection of competitors unable to achieve théciefficy standard set by the dominant firm. The
Guidance Paper provides a strikingly similar passamitting the emphasis on safeguarding the
competitive process instead of competitors and ramguhat dominant firms do not exclude their
competitors by other means than competing on thetsvef the products or services they provide,
which ‘may well mean that competitors who delivesd to consumers in terms of price, choice,
quality and innovation will leave the mark&t:'

However, and contrary to one scholarly asseBrpmpetition on the merits does not constitute

a standalone legal test for abuse, similar to tead-category under Article 101(1) TFEU. Rather, i
informs the interpretation of Article 102 TFEU asnhole, offering a guidepost on the basis of
efficiency for distinguishing between good and lzadnpetition as well as between protection of
competitors and protection of competition. Thisdat@and abstract understanding is reflected in the
CJEU’s manifold use of the concept, be it as a berack to retrospectively assess the merits of a
dominant position (sesupra5.3.3.3, as a means to establish efficiency as one ofgtes of
competition (see quote iRost Danmarksupra5.4.2 and a conduit to further the Court's new

conceptual interest in consumer welfare. The CJBkkIthe concept of competition on the merits

401 Guidance Paper [n 1], para. 28, i6dent.

Guidance Paper [n 1], paras. 29 i6dent, 69.

403 geeTeliaSonerdn 311], para. 88Deutsche Telekoiim 266], para. 177.

404 post DanmarKn 356], para. 25.

Ibid., para. 22 (references omitted).

406 \Wanadodn 219], para. 106.

407 Guidance Paper [n 1], para. 6; E. Rousseva & ltoMis [n 307], lines 1099 et seq.
408 B, Lundqvist & G. S. Olykke [n 376], 488-489.
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first to efficiency and from there to the consuregperspective: a competitor less efficient is less
attractive to consumers. Put differently, a firnefBcient if it contributes to an increase in comeer
welfare. In the quoted paragraph efficiency is givemeaning exceeding the notion of productive
efficiency°° which is at the heart of the EEC-test. The CJEpaagntly understands efficiency in a
way comprising at least productive and dynamiccifficy’’° in economics. Dynamic efficiency is
hard to measure and relates to long term firm pevdmce, which contrasts the static and short term
understanding of efficiency in the EEC-test. Instirggly, a similar conceptual ambiguities has
already concerned us with respect to the notionoosumer harms(pra4.1). In view of the link
between efficiency and consumer welfare one migigcslate whether the CJEU comprehends
efficiency in an even broader sense.

Be that as it may, the EEC-test can be seen asra owmcrete expression of the concept of
competition on the merits, in so far as both argedeon efficiency, but for the reasons statepra
the EEC-test certainly does not exhaust its meanling link to the consumers’ point of view
indicates the CJEU’s willingness to enforce EU cetitpn law in order to ultimately increase their

benefits. As we will see in turn, the Court had entr say on that subject.

5.4.3.6 Consumer harm

The CJEU held:

‘In that regard, it is also to be borne in mindttAaticle 82 EC applies, in particular, to the cotiof

a dominant undertaking that, through recourse tthaus different from those governing normal
competition on the basis of the performance of cencial operators, has the effetr,the detriment

of consumersof hindering the maintenance of the degree ofpmdition existing in the market or the
growth of that competition (see, to that effeelKZO v Commission; France Télécom v Commission;
Deutsche Telekom v Commisgioh!

Contrary to the cited judgments, the CJEU had néefore held that the effect must be to the
detriment of consumers. It supplemented the cldesigula of Article 102 TFEU orthodoxy adopted
in Hoffmann-La Rochthat had been left untouched since 1479.

BeforePost Danmarkhe CJEU made reference to consumers by statingl@d02 TFEU refers
to practices harmful to consumers either diredtly. py exploitative abuse), or, indirectly, thrbug
the impact of the abusive behaviour on an effectivmpetition structuré:® By linking consumer

409 M. Motta, Competition PolicyCambridge 2004), 46 et seq.

410 M. Motta [n 409], 55 et seq.

411 post DanmarKn 356], para. 24 (emphasis added, referencely pamitted).

412 Case Hoffmann-La Roche & Co AG v Commission []9ER 461, para. 91.

413 TeliaSonerdn 311], para. 24Deutsche Telekofm 266], para. 176Wanadodn 219], para. 10.
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detriment to the condition of effect, the relevaméewhich has already been largely increased in
value thanks tdPost Danmark(supra 5.4.3.9, in a causal relationship, a finding of (potehtia
possible, likely, actual) consumer harm has beewatéd to an indispensable step in enforcing
Article 102 TFEU as a whole (not just concerningclegionary abuses). A finding of anti-
competitive effects which are not detrimental t;mmsuomers does no longer suffice to condemn
conduct as abusive. Naturally, it is for subseqaeltidication to show if this is only lip serviceig
to consumer harm or if this condition will be stifeenforced. E. Rousseva and M. Marquis correctly
concluded the Court has framed exclusionary condaitrol as a form of consumer harm control,
protecting consumer interests by ensuring effeatarmpetition between efficient competit4ts.
Enforcing cases inflicting most harm on consumess hesides a more effects-informed
assessment, the predominant aim of the GuidancerPhp order to single out such cases, the
concept of anti-competitive foreclosure has beeraaded by the Commission (seapra4.2). It is
in essence identical to the approach by the CJ&lthat it requires anti-competitive effects and an

adverse impact on consumer welfare caused thétaby.

5.4.3.7 A fully-fledged efficiency defence

The Court held dominant undertakings are open theeidemonstrate that their conduct is
objectively necessary or that the exclusionaryatffeay be counterbalanced in terms of efficiency
that also benefit consumers. It stipulated fourditoons that must be met in order for the condact t
be justified by efficiency gains (ssepra5.4.2).

For the first time the Court spelled out an elatetaand exhaustive efficiency defence and kept it
unambiguously distinct from the concept of objeetijustification®'® In British Airways and
TeliaSoneraan efficiency defence was mentioned but not ektiedr upon (sesupra 5.3.3.6.
Additionally, the Court put the legal burden of pf@mn the dominant firft’ and held that it is
immaterial whether or not efficiency was a critarim the schedules of prices charged by Post
Danmark as long as the efficiency gain actuallgefabjective instead of subjective concept).

Post Danmarkreflects the Commission’s Guidance in that it digtiishes strictly between

objective justification and efficiency defence, puhe burden of proof on the defendfitand

414 E. Rousseva & M. Marquis [n 307], lines 1093eH.s
415 E. Rousseva & M. Marquis [n 307], lines 1102ex.s

1% In British Airways[n 353] at para. 87 the CJEU referred to the ifficy defence as ‘objective economic
justification® and the notion of ‘economic justiéiion‘ creeped intdeliaSonergdn 311] at para. 76 as well.

417 E. Rousseva & M. Marquis [n 307], lines 1840ex.s
“18  Guidance Paper [n 1], paras. 31 and 28.
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almost word-by-word adopts the four-pronged legat set out therei ° There is one difference:
while under the Guidance Paper the efficienciestraugveighthe negative effects on competition
and consumer welfaf@® the Court just asks farounteractingefficiencies, thereby setting a lower
threshold than the Commission. However, this défifiee is unlikely to have a bearing on the
outcome of cases. The analysis of effects, likdigots even more so, is not a mathematical
operation. The Commission margin of discretion @amplex economic appraisals will likely pre-
empt the question whether the efficiencies areigefft for the defence to be successful.
Notwithstanding that, the Guidance Paper’s highezghold signals an expression of condemnation
of the conduct bringing about the exclusionary @ff@nd is indicative of concerns as to Type Il
errors as a result of too broad an efficiency defen

In Tomra the next case under review, the Court referresffioiencies that have to outweigh the
anti-competitive effects on consumétsThe efficiency defence is also another expressiothe
Court's new focus on consumer harm in that efficiee must counteract negative effects on

competition and consumer welfare.

5.4.3.8 Price discrimination

The CJEU held (by way of asbiter dictum as secondary-line price discrimination had alydagen

dealt with on national levefy?

1l

[P]rice discrimination”, that is to say, chargirdifferent customers or different classes of cugiem
different prices for goods or services whose caststhe same or, conversely, charging a single pric
to customers for whom supply costs differ, canrfotself suggest that there exists an exclusionary
abuse’?

This has been read as a limit to a purely formalisterpretation of Article 102(c) TFEU concerning
‘pure discrimination’ by the dominant firmis-a-viscustomers with whom it does not compete, with
the consequence that such price discrimination @abe successfully invoked as a circumvention
device in cases where the exclusionary effect ompatitors of the discriminating conduct cannot be
proved?** The exclusion of rivals by such discrimination @ntitrust-economics referred to as

primary-line injury) comes, strictly speaking, und&rticle 102(b) TFEU**® Consequently, price

19 ‘Indispensable in the Guidance Paper becomese'sgary’, see Guidance Paper [n 1], para. S0n@ent.

Guidance Paper [n 1], para. 30\ iadent.

421 Case C-549/10 Pomra and Others v Commission (‘Tomr2P12] nyr, para. 75.
422 post DanmarKn 356], paras. 8, 14, 15.

423 post DanmarKn 356], para. 30.

424 D. Geradin [n 363]; E. Rousseva & M. Marquis VR lines 898 et seq.

425 R. O"Donoghue & A. J. Padilla [n 175], pp. 202& The conditions of which can arguably be loosenecases of
super-dominance, when eliminatory intent can beldished not from price discrimination but from eth

420
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discrimination cannot be used to circumvent theuireqnents for a margin squeeze, due to the
character of this abuse as exclusionary to theindemt of rivals on the downstream mafkét
(although this is not very important as a resulttioé low legal standard for a showing of
exclusionary effects in margin squeeze cases ass$upras.3.3.94.

However, the Court did not set out the legal stashdar primary-line price discrimination. It did
not prescribe an assessment of anti-competitivecesffout merely found different prices ‘of itsetf’
be insufficientPost Danmarlcan thus be considered a step towards a test stmithe one for anti-
competitive foreclosure set out in the GuidanceePdput does not yet reveal how big that step will

eventually be.

5.4.3.9 Summary

Post Danmarks without doubt a landmark case with respech&impact of the Guidance Paper on
the adjudication of the CJEU. The recognition ofigamer harm as the ultimate aim of Article 102
TFEU as a whole, the requirement of likely or atinatead of potential or possible effect and the
transplantation of the efficiency defence as setimithe Guidance Paper into the legal framework
for exclusionary abuses (probably for Article 10REU in general) bear witness to this conclusion.
But convergence can also be found on less inciggal questions. The Court also showed
appreciation for cost standards based on incremeasas, brought the test for predation closer to
two-pronged test suggested in the Guidance Papkearuably opened the door for an appraisal of
foreclosure effects in relation to the customensceoned by the pricing practice on the market. In
addition, the Court’s refusal to allow price disecmation to sidestep the legal framework for
exclusionary abuses resonates the more-econommeamh. Making explicit provision for firms

enjoying a dominant position on account of the awhip of exclusive rights in the past reflects the
approach in the Commission’s Guidance, which oresdvoccasions deviates from the general

framework to allow for an analysis tailored to thiferent economic circumstances.

circumstances and where pricing practices werelatenf into a series of other pricing/non-pricingiséss, Opinion
of AG Mengozzi inPost Danmarkn 356], paras. 90 et seq.

426 E. Rousseva & M. Marquis [n 307], lines 908 a}.se
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5.5 Tomra

5.5.1 History of the case

Tomrd?’

produces automatic recovery machines for emptyetage containers (reverse vending
machines (‘RVM’)). RVMs are machines for the cotlen of used beverage containers which
identify the container by reference to certain peggers, such as shape and/or bar codes, and
calculate the amount of the deposit to be reimlabtse¢he customer.

The Commission Decision from 29 March 288&ound infringements of Article 82 EC and
Article 54 EEA Agreement by implementing an exaolusiry strategy aimed at preventing new
operators gaining market entry, keeping competisonall by limiting their growth possibilities and
weakening and eliminating competitors by way ofwasitjon or other methods. That strategy was
implemented through the conclusion, between 19982802, of 49 agreements between Tomra and
a certain number of supermarket chains in the nati®RVM markets in Germany, the Netherlands,
Austria, Sweden and Norway. The strategy was uttigalirected at driving them out of the market
SO as to create a situation of virtual monopoly.

The contested Decision condemned exclusivity ckusgquiring customers to purchase all or a
significant part of their requirements from a doamhsupplier and in their totality were capable of
having, and in fact had, a market-distorting foosare effect as they were applied with respect to a
substantial part of demand. The same effect wabwttd to discounts for individualised quantities
corresponding to the entire or almost entire demanducing the customer to purchase all or
virtually all its requirements from a dominant urtd&ing, and to loyalty rebates, i.e. rebates
conditional on customers purchasing all or mogheir requirements from a dominant supplier.

Tomra aimed, particularly, at tying in their keystemers and was found to have the market
knowledge to realistically estimate each customepproximate demand, enabling it to set up
individualised rebate schemes creating strong inees) particularly when they the advantage upon
passing the threshold benefitted all purchases@aetive scheme’).

The Decision points out that it is sufficient tooshthat the abusive conduct tends to restrict
competition, i.e. that it is capable of having tkdtect, but found in addition that the Tomra’s

practices were also likely to lead to forecloswsimce Tomra’s market share remained relatively

427 Tomra Systems ASA is the parent company of therBiogroup. The distribution subsidiaries concerhgdhe

present case are incorporated in Germany, the Nafius, Austria, Sweden and Norway (the applicares
composed primarily of the subsidiaries and the acempany (‘Tomra’)).

428 Commission Decision C (2006) 734 final (‘the @sted Decision’) in Case COMP/E.-1/38-113/Prokeminfia).
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stable while those of its competitors remainedantlieak and unstable. Finally, a fine of EUR 24
million was imposed.

The GC dismissed Tomra’s action for annulment @& tlontested Decision by judgment of 9
September 201%° On 18 November 2010 Tomra brought an appeal t€tHgU asking to set aside
the GC’s judgment. The CJEU delivered its judgnemt9 April 2012 (Tomrd)**°, dismissing the

appeal in its entirety.

5.5.2 The CJEUs main findings

The Court recalled abuse being an objective contieptestablishment of which must be based on a
consideration of all the relevant facts surrounding conduct, which includes an inquiry into the
business strategy pursued by the firm under sgrugimd the motives underlying this strategy.
Accordingly, the existence of any anti-competitigéent constitutes only one of the relevant facts,
without being a prerequisite for a finding of arusé®™*

The CJEU pointed out that the degree of markenhgthecan be relevant in the assessment of the
conduct's effect§®® The Court accepted the GC's approval of the Corsionés reasoning that, by
foreclosing a significant part of the market, Torhed restricted entry to one or a few competitors
and thus limited the intensity of competition oe tharket as a whof&?

Thereafter, the Court reiterated word by word thiofving finding of the GC.:

‘In fact [..] the foreclosure by a dominant und&itg of a substantial part of the market cannot be
justified by showing that the contestable parthaf inarket is still sufficient to accommodate a tedi
number of competitors. First, the customers onfireclosed part of the market should have the
opportunity to benefit from whatever degree of cefitpn is possible on the market and competitors
should be able to compete on the merits for theeentarket and not just for a part of it. Secomds i
not the role of the dominant undertaking to dictadb® many viable competitors will be allowed to
compete for the remaining contestable portion ofaed.***

429 Case T-155/06omra Systems and Others v Commis§2610] ECR 11-04361.

430 Case C-549/10 P Tomra and Others v Commissiam{f&’) [2012] nyr.

431 Tomra[n 430], paras. 16-24. Since the contested Decisioncentrated primarily on Tomra’s anti-compettiv
conduct’ and ‘relied not exclusively’ on Tomra'séntion, the GC was right to conclude that the texise of an
intention to compete on the merits, even if it westablished, could not prove the absence of abitse.CIJEU
effectively and conveniently combined this (up histpoint weak) finding with a finding of inadmisdiy as
regards Tomra’s argument the GC misinterpreted raben of items of correspondence including Toniloéd.,
paras. 25-26.

32 Which did not play any role in the subsequengjuent, nor was the GC'’s judgment based on suafdinti.

433 Tomra[n 430], paras. 37-41.

434 Tomra[n 430], para. 42. The same paragraph can be foufidmra Systems and Others v Commis§ipA29],
para. 241.
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The GC was therefore correct that a considerabigagetion (two fifth) of total demand was
foreclosed to competition. The Commission was eojuired to determine a precise threshold of
foreclosure beyond which the practices amountethtabusé®

The CJEU approved the GC'’s finding that ‘it is stiéfnt to show that the abusive conduct of the
undertaking in a dominant position tends to restmmpetition or that the conduct is capable of
having that effect™® Loyalty rebates, i.e. discounts conditional on thistomer’s obtaining all or
most of its requirements from the undertaking idoaninant position, amount to an abuse. Material
for this finding were the strong incentives stemgnirom retroactive rebate schemes, individualised
thresholds and the frequent use of retroactiverselefor the largest customers of TorfitaPrices
below costs are not a prerequisite, what mattetiseissuction effect’ from the customer’s point of
view, i.e. the very low effective price for the lamits. The GC was thus correct in ruling ‘tha¢ th
loyalty mechanism was inherent in the suppliergitgtio drive out its competitors by means of the
suction to itself of the contestable part of dema8dch a trading instrument renders an analysis of
actual effects unnecess4r.

As an afterthought, the CJEU added the GuidancerPhaas no relevance to the legal assessment

of a decision, such as the contested Decision,whis adopted in 2006%°

5.5.3 Legal analysis

5.5.3.1 Differing legal test for rebates

In Tomra, the Court started by reiterating its traditionatedaw on rebate’é’ Accordingly, any
discount scheme that tends to remove or restricbtlyers’ freedom to choose his sources of supply,
to bar competitors from access to the market, phyagissimilar conditions to equivalent transaction
with other trading parties or to strengthen the mhamt position by distorting competition
automatically creates an anticompetitive effétt.

As a result, quantitative rebates, i.e. those asedb on genuine cost savings and efficiencies, pass

scrutiny under Article 102 TFEU. In contrast, sdlexh loyalty rebates are condemned abusive as

3% Tomra[n 430], paras. 43-46.

436 |pid., para. 68.

437 \bid., paras. 70-75.

438 \bid., paras. 75-77.

3% \bid., para. 81.

440 bid., para. 68-71.

441 Case 322/8NV Nederlandsche Banden Industrie Michelin v Comsimis(‘Michelin I) [1983] ECR 3461, para. 14.
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these rebates are granted in exchange for custioyedty and thus tend to prevent customers from
obtaining all or most of their requirements fronmpetitors?*?

This orthodox case law is in blunt contrast to tBeidance Paper’'s approach. Therein the
Commission imbeds the rebate test within the genesaof anti-competitive foreclosure on rebates
and refines it by calculating the contestable sloére given customer’'s demand, i.e. the part that a
customer could realistically switch to a compet{thie more the dominant firm’s product qualifies as
a must stock item, the smaller it is), the relevamige, i.e. what part of the contestable sharébean
supplied by the competitor and the effective preer the relevant range of the dominant firm’s

products'*®

On the basis of these three parameters, the Gzed@aper basically applies its general
cost/price benchmarks for pricing practices, iree#fective price above LRAIC normally allows an
equally efficient competitor to compete profitabiptwithstanding the rebate, an effective price
below AAC is as a general rule capable of foredgseven equally efficient competitors and
between these benchmarks other factors are stranghe consideretf’ In short, the Guidance
Paper’s test assesses the foreclosure effects stgnfirmom the rebate scheme taking account of the
whole market. Foreclosing a single customer is fiitgent if the competitor can supply other
customers without suffering any disadvantagestheminimum viable scale remains available to it.
As indicatedsupra3.2.3.1 there is reason to believe that the test laidrdowthe Commission’s

Guidance is not meant to constitute a legal testsoown.

5.5.3.2 EEC-test and cost-price benchmarks

One consequence of relying on the orthodox caseifamssessing the legality of Tomra’s rebate
schemes is that it does not necessitate a prid¢eksislike the EEC-test. Hence, the CJEU struck
down Tomra’s plea that the GC had erred in law by applying the EEC-test. The Court in no
uncertain terms ruled that ‘it is sufficient to shthat the abusive conduct of the undertaking in a
dominant position tends to restrict competitiorthat the conduct is capable of having that effétt’
and that ‘the invoicing of “negative prices”, irhetr words prices below cost prices, to customers is
not a prerequisite of a finding that a retroactieieates scheme [..] is abusié®t follows from the

Commission Decision and the GC’s judgm&tthe reasoning of which the CJEU’s findings are in

42 Michelin I [n 441], para. 72Tomra[n 430], para. 70.
443 Guidance Paper [n 1], paras. 39-42.
Guidance Paper [n 1], paras. 43-44.

Which is a circular reasoning, as it presuppedest is the subject of the question, i.e. whethierat the conduct is
abusive.

446 Tomra[n 430], paras. 68, 73.
447 Tomra Systems and Others v Commisfio#29], para. 267.
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close alignment witA?® that the negative prices referred to concern dise units before the rebate
threshold, and not the average prices charged byd.oThe application of the EEC-test is thus only
in dispute for what is denoted as the relevanteangthe Guidance Paper. The GC, upheld by the
CJEU, conducted an analysis of the retroactiveteebgheme employed by Tomra, taking account of
the particularly strong incentive to obtain suppli@/most) exclusively from Tomra due to the
retroactive effect, the setting of individualisédesholds corresponding to the total requiremehts o
each customer or close to this on the basis oftiséomer’s estimated requirements and the fact that
the retroactive rebates often applied to some ef l#rgest customers of the Tomra grétip.
Additionally, the CJEU backed up the GC's reliarme the ‘suction effect’, i.e. the very low
effective price for the last units which enabledrfa ‘to drive out its competitors by means of the
suction to itself of the contestable part of dem4nd

Thus, the CJEU, albeit not applying the GuidancpePa test, is wary of the same problem. Its
not applying the EEC-test with respect to the ravange is not tantamount to a step backwards
from the EEC-test in general. More likely, it ithorollary of not adopting the test for retroagetiv
rebates stipulated in the Guidance Paper, possiblgccount of the objections raisseapra3.2.3.1,
i.e. that dominant firms might not possess the datzssary to conduct the test. The CJEU instead
applied a test based on the scheme’s tendencyvi da exclusionary effect by raising switching
barriers, targeting customers’ entire demands @andhg at locking in the largest customers in order
to measure the suction effect caused on the dornfitamis uncontestable demaritf: Evidently, the
test put forward in the Guidance Paper is moreedutih assess the accurate effects. Where firms lack

the data to self-assess their behaviour, thisgegtodds with the fundamental aim of legal cettai

5.5.3.3 What effects are relevant?

As discussedupra5.5.3.1 exclusionary effects do not play a role in theeckaw on rebates prior to
Tomra

Arguably though, the CJEU ifiomradeparts from its old case law. However, first firafed the
GC'’s legal standard for a finding of exclusionaffeets, which is capability. This clashes wRlost
Danmark in which likely or actual effects were required #or abuse. Next, the Court indicated that

the foreclosure of any customer suffices by stattirag competitors should be able to compete on the

448 Tomra[n 430], paras. 77-78.
4% Tomra[n 430], paras. 75fomra Systems and Others v Commisfio429], paras. 260-266.
450 Tomra[n 430], paras. 78-79.

41 G. Bushell, ‘Confusion remains: CJEU in Tomra e&fs conflicting dicta on de minimis’ (2012) Kluwer
Competition Law Blog (http://kluwercompetitionlavay.com/2012/04/20/confusion-remains-CJEU-in-tomra-
repeats-conflicting-dicta-on-de-minimis/, accessHd/13).
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merits for the entire market and not just for atperit, no matter if competitors can divert to
supplying other customers. The traditional loyaégt, as set out by the CIJEU Tomrarequires
merely the foreclosure of a customer. This boilemldo the crucial legal question whether customer
or market foreclosure is the requisite legal stamhdar exclusionary effect§? If the foregoing were
taken literally, it would be immaterial whethermast the market is foreclosed. But this is diffictat
reconcile with the CJEU’s findings. Why would it lbelevant whether the GC was obligated to
determine a precise threshold of foreclosure of rierket? Why would it matter that Tomra
foreclosed a significant part (two fifths) of thearket through its rebate schemes? Why would it be
material that a prior analysis is necessary tdolistathe portion of the tied market beyond whiké t
practices of a dominant undertaking may have afusiamary effect on competitorS? And, most
importantly, why would the CJEU state ‘it was, inyaevent, in the present case proved to the
requisite legal standard that the market had bésed to competition by the practices at is§te’
(referring to the GC'’s finding that two fifth of é¢hmarket were foreclosed) if there was no legal
standard concerning foreclosure of the marketwisae?
Furthermore, in order to make sense of the CJEWdirfg one has to take account of the
judgment under appeal as the CJEU aligned itsrfggiclosely to those of the GC. The GC held that
‘.. it may be concluded from that line of cases.ttes applicants indeed maintain, that in order to
determine whether exclusivity agreements, individed quantity commitments and individualised
retroactive rebate schemes are compatible withclar82 EC, it is necessary to ascertain whether,
following an assessment of all the circumstanced, &nus, also of the context in which those
agreements operate, those practices are intendesbtirict or foreclose competition on the relevant
market or are capable of doing 80"’
Only with regard to Tomra’s plea the Commissionwtidhave calculated the minimum viable scale
in order to assess whether the non-contestablepat the market (the tied in part) was sufficlgnt
large to be capable of having an exclusionary effésa-vis competitors did the GC hold that
competitors should be able to compete on the mieritdhe entire market and not just for a parttof i
(the CJEU reiterated the paragraph word by wordystMikely, the GC tried, in an unfortunate
manner, to reinforce its finding that foreclosuf@ignificant part of the market suffices, inwief
the fact that, in principle, competition should et confined to some contestable share. Hence, the
GC did not mean to contradict its previous findagjto the relevance of an exclusionary effect on

the market as a whole. This is supported by thesepleent statements, which only make sense

452 G. Bushell [451]; M. Mandorff & J. Sahl [n 276]6-17.

453 Tomra[n 430], paras. 41, 43-45.

454 Tomra[n 430], para. 46.

5% Tomra Systems and Others v Commisfio#29], para. 215.
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assuming exclusionary effects on the market plegiea (the same applies to respective statement in
Tomrg. In addition, the GC held only an analysis of tieumstances of the case, such as the
analysis carried out by the Commission in the cgipt Decision, may make it possible to establish
whether the practices of an undertaking in a dontipasition are capable of excluding competition
(and so reiterated by the CJEU with the same iraptos). This indicates a limited standard of
judicial review, presumably based on the doctriheestricted judicial scrutiny in cases of complex
economic appraisals undertaken by the Commission.

It is submitted that the foregoing is most prudentiad as the CJEU’s adoption of the GC’s legal
test for exclusionary effects® The Court's close reliance on structure and waydifi the GC's
judgment counsels for this interpretation. Had @H=U intended to reject a market effects test it
would likely have done exactly that, with the sefect of a truncated legal analysis. Absent suth a
explicit rejection the CJEU’s statements concerriing correctness of the GC’s analysis of the
exclusionary effects on the market can only withsiderable difficulty be construed abiter dicta
supplementing an implicit rejection of any relevanaf effects on the market inferred from a
unfortunately drafted paragraph taken word-by-wiooch the GC’s judgmerit’

Such a reading has the following implications. tritse CJEU and GC adopted some half-baked
middle course between fully taking account of @Beon the market and disregarding them
altogether. The exact spot of the test on thistepecbetween these two extremes will be determined
by the scrutiny as regards the effects analyssulbsequent case law. The GC explicitly noted the
extent to which the Commission examined the effét#d pointed out why other factors advanced
by the applicant were immaterfaf As shownsupra 5.4.3.4 the CJEU already signalled the
relevance of the degree of foreclosure of the markieost DanmarkThis bolsters the interpretation

put forward here. Second, it is not quite clear wanstitutes a significant part of the market.

56 For a different view on the basis of the hereatgd interpretation afomrathat attributes no relevance to effects on

the market as a whole: N. Petit, ‘The Future of @murt of Justice in EU Competition Law — New Raled
Responsibilities’ (2012) SSRN Working Paper (hfgsvn.com/abstract=2060831, accessed 8/11/13),B11;
Lundqvist [n 376], 489; L. L. Gormsen [284], 2438 E. Rousseva & M. Marquis [n 307], lines 1578&x.

57 Along the same lines: M. Mandorff & J. Sahl [n62,717; G. Bushell [452] and the lone commentatortimt blog
entry.

458 Tomra Systems and Others v Commis§inA29], paras. 217-218: The Commission examinedstfucture of the
relevant markets and the positions held by theiegmis and their competitors on that market, cateduthat the
applicants had a very strong dominant positionpreéRad each of the applicants’ practices individpditvoted long
passages to the examination of the ability of thsetices to distort competition in the circumsesof the case,
looked at the applicants’ practices in each relemational market in conjunction with the size loé tustomers, the
term of the agreements, the development of demanithe relevant market and the percentage of tlieptdat of
demand, established that those practices were leap&limpairing the emergence or growth of competitand
concluded that there was an abuse where thosegamtended to foreclose a significant part of desna

5% \bid., paras. 220-224.
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Foreclosing two fifth of the market was deemed isigiit*°® A test predicated on foreclosure of a

significant part of the market might strike a ba@kametween settling for a finding of potential effe

on the market and a full-scale economic analysishefdegree of foreclosure and the minimum
viable scale of competitors. It allows the judigiao stay on top of the legal evaluation by not
(irretrievably) conceding too much ground to ecormmsm Needless to say, a decrease in legal
certainty is the corollary. Third, taking accouteaclusionary effects on the market as a whoke is
big step towards the test set out in the GuidargeP While it does not go as far as embracing the
complex market share effect test proposed in thieldbge Paper, it certainly is leaping away from
the traditional rebates test that leaves marketceff wholly aside. In its general part on the
assessment of foreclosure, the Guidance Paper thaltiforeclosing a significant part of the reletvan
market is a factor generally relevant for the assent'®* Thus, both the GC and CJEU, although
not embracing the special approach for conditisaebhtes, affirmed the general proposal offered in
the Guidance Paper. Moreover, it brings the caseolarebates broadly in line with the assessment
462

of vertical restraints, particularly exclusive deg| following the cas®elimitis.

Ultimately, it is for future case law to prove thleove reading correct or wrong.

5.5.3.4 The relationship between likely and actual effects

Having subjected the retroactive rebate schemeeimghted by Tomra to an analysis whether it is

capable of having an effect on competition, ther€oued:

‘When such a trading instrument exists, it is tham®e unnecessary to undertake an analyse [sidjeof t
actual effects of the rebates on competition giten, for the purposes of establishing an infringetn

of Article 102 TFEU, it is sufficient to demonsteathat the conduct at issue is capable of having an
effect on competition [..J**®

The first part of this statement appears to raefdhé specific scheme operated by Tomra, the second
part refers to the legal framework of Article 10EHU as it applies to every case. However, this
reading is contradictory, for if it is in generaifficient to demonstrate potential effects, why Vebu
the specific design of Tomra’s scheme play a rdle@s, for the statement to make sense, the first

part has to refer to retroactive rebate schemegieral, implying that there are other schemes or,

60 A more in-depth analysis of this question is imleisthe scope of this thesis. However, the GC effesome

indications. It approved the Commission’s findihgtt Tomra ‘restricted entry to one or a few contpesgiand thus
limited the intensity of competition on the market a whole’ and that foreclosure of a small parthef market
might not suffice, se@omra Systems and Others v Commisgiof29], paras. 240, 243.

Guidance Paper [n 1], para. 20.

462 Case C-234/8Stergious Delimitis v Henninger Brau AG991] ECR 1-935; N. Petit [n 456], 1&rg. e contrario;
B. Lundqvist [n 376], 489.

63 Tomra[n 430], para. 79.
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more general, forms of conduct, which necessitatéen@ng of actual effects. This, however,
conflicts with the principle that for a finding efolation of EU competition law harm does not need
to have already occurrélf In consideration of this orthodoxy, it is diffi¢ub grasp the meaning of
the quoted paragraph. Arguably, the CJEU had dase@d that are subject to antitrust scrutiny at a
time where the anti-competitive effects on the matskare expected to have already materialised.
This relates to the relevant time of assessmerighnik the moment of the infringement decision by
the Commission. If at that point in time likely efts can be established, the subsequent lack of
actual effects do not have a bearing on the datisiolight of this, it is difficult to understanithe
CJEU's finding, as it indicates that there may beeoforms of conduct for the assessment of which
the absence of later effects play a role.

The relationship between likely and actual efféotews up another question, which is becoming
more virulent now that the CJEU successively takese notice of the conduct’s real effects. In
assessing this relationship the firm’s right of @quweatment comes to the fore. On what grounds
should subsequent actual effects have a beariagarcase but not in another? In the same vein, take
the example of a firm being fined for operatinggbate scheme held to likely foreclose the market in
an anti-competitive manner at a given point in tiriewever, two years later it is clear that the
likely foreclosure effect has not materialised amslild not in the time to come. With respect to
another firm’s conduct having likely effects, the@rimission intended to take a more cautious
approach. Two years later it is clear no actuata# have resulted from the conduct and the
Commission abstains from any infringement decistawve for the reason that the second case was

not caught by a legitimate priority criterion, theed firm’s right to equal treatment is violated.

5.5.3.5 The relevance of the degree of market power

In Tomra,the CJEU mentioned the relevance of the degreeaokeh power held by the dominant
firm in the legal assessment. The significanceethiewas acknowledged iFeliaSoneran reply to a
question to this effect by the Danish cdliftin Tomrg the CJEU brought this finding to more
prominence by reiterating it in the context of tipgestion what degree of market foreclosure is
necessary for a finding of anti-competitive effects

‘[..] Article 102 TFEU does not envisage any vadatin form or degree in the concept of a dominant
position. [..] None the less, the degree of maskeingth is, as a general rule, significant intietato

4 Joined cases 6 and 7/A8tituto Chemioterapico Italiano S.p.A. and ComnmrcSolvents Corporation v

Commissiorf1974] ECR 00223, para. 25; see alsmnra Systems and Others v Commisfiofi29], paras. 289 and
further references therein; J. Faull & A. Nikpaye EC Law of Competitioqf©@xford 2007), 351.

65 TeliaSonerdn 311], para. 81.
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the extent of the effects of the conduct of theeutaking concerned rather than in relation to the

question of whether the abuse as such exi$ts.’
Thereafter, the Court did not refer to the degreenarket strength in its effects analysis. Despite
this, it cannot be excluded that the degree of etgshwer had a bearing on the finding that the GC
had proved to the requisite legal standard thatntlheket had been closed to competition by the
practices at issue. Therefore, foreclosure of tifthsf of the market might have been sufficient only
in conjunction with the very high market sharesdhgy Tomra, which has been labelled as super-
dominancé®’ (continuously exceeding 95 % on most markets). i@, below the threshold of
super-dominance, the role of the degree of marbetitiince was less clear. The departing point has
been that competition is already weakened prec@glg result of the dominant firm, and that any
further modification of the market structure cosilengthen the market power of that fitff.In
combination with a legal standard resting on pardffects there was hardly any need to take
account of the degree of market strength.

This in recent case law progressively heraldedesten an effects-analysis deserving of its name

is foreshadowed in the Commission’s Guidance. pilaRrs in its general section on how to establish
anti-competitive foreclosure that the stronger doeninant position, the higher the likelihood that

conduct protecting that position leads to anti-cetitive foreclosuré®®

5.5.3.6 Applicability of the Guidance Paper

As a response to the Tomra’s invocation of the @uig Paper to prove the need for a price-cost test
the Court quickly dismissed it as having no releeto the legal assessment of a decision which was
adopted prior to its adoption. This was the staaken by AG Mazak in his Opinion:

‘However, that communication, issued in 2009, carimve any bearing on the assessment of the
present appeal. How the Commission intends to radkgestments to the future implementation of its
competition policy in relation to Article 102 TFEId irrelevant. Indeed, any new emphasis in the
application of that provision is potentially relewaonly to future decisions adopted by the
Commission, but not to the legal assessment otisida already taken in 2006

66 Tomra[n 430], para. 39.

67 TeliaSonergn 311], para. 81. Reference is made to the twes#kistrative of the relevance of market sharfes o
such height:Tetra Pak 1l[n 223], para. 31 and Case C-396/96CBmpagnie maritime belge transports and
Othersv Commissiorf2000] ECR 1-1365, para. 119. Honorary mention: &C&s228/97Irish Sugar v Commission
[1999] ECR 1I-2969, para. 186.

68 J. Faull & A. Nikpay [n 464], 351.

%% Guidance Paper [n 1], para. 28 iddent.

Opinion of AG Mazék inTomra[n 430], para. 37. In support of his statement A@zEk refers to the Opinion of

AG Kokott in Solvay v Commissidm 126] with which he expressly concurs.
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A contrario one might infer that the Guidance Paper can haveasing on the legal assessment on
decisions adopted after the issuance of the Guad&®@aper. AG Kokott added in her Opinion in
Solvay v Commissidhat ‘even if its administrative practice werecttange, the Commission would
still have to act within the framework prescribed it by the Treaties as interpreted by the Cofirt o
Justice*’* The fact that the CJEU decided to comment on #ievance of the Commission’s
Guidance for the legal assessment implies thaCthat does not exclude binding effects stemming

therefrom. FollowingExpediaand with regard to binding force this cannot beleded as the
legality may be presumed. Furthermore, and as sed8/2, legal effects (i.e. the binding effect on
the Commission’s exercise of its discretion) arkkety but certainly not excluded to result frometh
Guidance Paper in conjunction with general prirespbf EU law. The exit chosen by the CJEU in
Tomrarests on the principle of non-retroactivity angdecertainty*’* principles applying with equal
force to merely presumed legality and ensuing Iigdorce as well as to the binding effect on the

Commission’s discretion (the discretion must berfabat the time of the decision).

5.5.3.7 Summary

Tomrahas been subject to sharp criticism as it is camnei a backslide into formalistic doctrinal
thinking*"® A careful analysis of the judgment reveals a shjgmore differentiated picture.

Tomra, in contrast toPost Danmarkjs not at all permeated by the same spirit of funelatal
reform. Quite the contrary, the judgment has scedpio the detriment of consumers’ from the
general definition of abu¥ (seesupra5.4.3.§ and, at least linguistically, marks a return he t
capability-standard for the effects-analysis (segra5.4.3.4and5.5.3.3). The reader is left with the
impression the Court was eager to uphold the CosiarisDecision as well as the GC’s judgment.
The whole judgment follows the line of argument éypd by the GC in first instance. That is why
to understandomrain its entirety it is very helpful to read it in ginction with the GC’s judgment,
and, in order to fully comprehend the effects asialyalong with the Commission Decision. The
capability-standard implies only limited signifiaaof anti-competitive effects. This, however, can
be misleading, where the effects in fact taken wramsideration reveal a much more detailed
analysis. We have alluded to this pasopra4.1.While a capability-standard on surface points ® th
sufficiency ofde-minimisforeclosure, the reading advanced here interphetsCiourt’s finding as

requiring the foreclosure of a significant parttiodé market to satisfy the legal standard. While the

471 Opinion of AG Kokott inSolvay v Commissidm 126], para. 21.

E. Rousseva & M. Marquis [n 307], lines 1629ex.s

473 N. Petit, ‘Recent Article 102 TFEU Case-law’ (20 1http:/chillingcompetition.com/2012/04/24/retemticle-102-
tfeu-case-law/, accessed: 24/11/13).

474 Tomra[n 430], para. 17.
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rejection of the EEC-test in assessing the retnoactbate scheme denotes a continuation of the
formalistic analysis of rebates, the assessmergrtaken by the Commission, and upheld by the GC
and CJEU, takes account of the transparency omtr&ets, allowing Tomra to set individualised
thresholds approximating the customer's deméfitithe targeting of key customé¥s,the suction
effect stemming from the scheme’s retroactive effécTomra’s high market share resulting in a
high of uncontestable demdftiand the overall share of market subject to fomaié’® to establish

the loyalty-inducing effect of the schemes.

Furthermore, the Court does not appear to haveduits back on the EEC-test. It merely did not
apply it in assessing the legality of a retroactigbate scheme, more accurately in assessing the
chances of Tomra’s competitors to effectively cotapeith its prices within the relevant range.
However, the effects analysis is guided by conceysgired by economics lying at the heart of the
test set out in the Guidance Paffr.

Another possible caveat is in order: Tomra was isdpeninant or close thereto for a considerable
time of the period under investigation. Considetimg Court’'s seeming ambition to uphold the GC’s
judgment and assuming a concomitant hesitance jtaliadte on general questions of the law, it
would not come as a surprise if this had a beaoinghe case’s outconf® In view of all that,

Tomra might not be such bad law after all.

475 Commission Decisioflomra[n 428], paras. 297-298.

476 \bid., paras. 180, 240.

477 |bid., paras. 321-323.

478 \bid., paras. 159 et seq. See also Figure 12.
47° \bid., para. 392.

80 G, Bushell [451].

81 For general remarks on a legal framework for tebéinging on super-dominance independenfafra: J.
Kallaugher [n 182], 8-9.
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5.6 The development of the case law

A number of trends pervade the reviewed case law.

The legacy of the dominant position has impactesl ldgal analysis irDeutsche Telekom,
TeliaSoneraand Post Danmark®? In the last case, the CJEU in what can be regasdethe
culmination of this development has ruled that aotaneed generally be taken of the regulatory
origin of the dominant position in establishing #yecial responsibility of the dominant firm. The
corollary is consideration thereof across the déife forms of abuse. To some extent, the CJEU in
these cases was seemingly occupied with makinggpoovfor the unmerited advantages accruing to
the dominant firm from its former ownership of exsive rights. It is therefore not without difficylt
to extrapolate the findings in these rulings.

Effects matter. IrDeutsche Telekorand TeliaSonerathe Court unequivocally held that effects
must be shown where an abusive margin squeezéegedl Post Danmarkand Tomraappear to
have spurred an effects-analysis concerned no tangdusively with the foreclosure of individual
customers, but with market foreclosure, i.e. thee@me turns on whether rivals are foreclosed from
the market as a whole and not from supplying aividdal customer.

The EEC-test by now holds a firm place in the leggdessment of exclusionary abuses pursuant
to Article 102 TFEU. It was employed iDeutsche TelekonTeliaSoneraand Post Danmark In
Tomrg the application of the EEC-test to the total sateade within each contractual relationship
was not in dispute. The Court rejected the datnsive legal test for retroactive rebates envisaged
by the Guidance Paper and, consequently, did nai dpe EEC-test to the relevant range. Hence,
Tomra does not represent a setback of the general appity of the EEC-test.

Post Danmarkis beyond doubt a landmark case with respectdcattoption of the more-effects
approach in general and the Guidance Paper’s dsniterparticular. Being handed down by the
CJEU’s Grand Chamber reinforces this. It does wwsepnuch difficulty to se&/anadoo, Deutsche
Telekomand TeliaSonera as foreboding this judgment. Yétpmrais cut from a different cloth.
Supra5.5.3.7we have argued the judgment does not mark a bdeksto formalistic legal analysis.

A more fine-grained analysis revealed numerous efgsreflective of the more economics approach
or the Guidance Paper. Nevertheless, compar&bsd Danmarkhe judgment inTomraendorses
these ideas to a lesser extent. This may be dihetiegal subject matter or the particularitieshef
facts inTomra or a change of mind on the CJEU’s partorder to beware of wild speculation, the

reader is kindly referred to the CJEU’s future dase

82 Wanadoads concerned with a subsidiary of France Telecdsqy a former legal monopolist. However, there is no
indication that this played a role in the judgment.
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6 Conclusion

In keeping with this thesis’ two tiered approachassess the potential and actual impact of the

Guidance Paper, the concluding remarks addresssegglin turn.

6.1 The Guidance Paper — A soft law instrument

The legal value of the Commission’s Guidance istéoh It does not bind subjects of the law by way
of legally binding force. The legal effect of bindithe Commission’s discretion and subsequently
the EU judiciary is unlikely to arise from the Gaitte Paper. On account of its likely significance
for the Commission’s decision making practise stiisjef the law should view it as a useful point of

reference, as suggested by AG Mazak in his OpiiticreliaSonerd®?

The Guidance Paper can be
expected to contribute to a transparent, foreseeaft consistent approach to the enforcement of
Article 102 TFEU. In view of this key role of theu@@ance Paper, the EU judiciary takes notice of it,
reflects on its contents and may find inspiratiompiopositions therein in deciding future casess Th
factual capability of the Commission’s Guidancé@ne out by our finding that the Commission
was legally entitled to adopt the Guidance PaperdRferently, the Guidance Paper’s relevance as a
point of reference for subjects of the law as waslthe EU judiciary is not tainted by illegality.

It can be argued that this is exactly the scenw@oCommission had in mind when issuing the
Guidance Paper. It is designed as an instrumesndeid to organise its internal affairs (prioritgsin
cases), while at the same time containing powegsfapositions in form of enforcement priorities
which are to a large extent easily convertible il@gal rules, whose adoption was preceded by a
broad public discussion on how Article 102 TFEU ddbe interpreted (as opposed to enforced).
Through this, the Guidance Paper is well-positiotedbe regarded as the authority on the
interpretation of Article 102 TFEU. The Commissiemble as the pivotal and single authority in EU
competition policy and enforcement contributeshi® Guidance Paper’s significance, which goes far
beyond that of simple priorities. The claim thae t@ommission issued the Guidance Paper as
enforcement priorities in an attempt to drive ite-pffects agenda because the prevailing EU case
law prevented the Commission from lawfully adoptinggrpretative guidelines cannot be refuted out
of hand. It would thus be naive to think, as G. Mpnointed out, the Commission did not publish the

Guidance Paper in an attempt to at least also ehdmsglaw’®*

83 Opinion of AG Mazak in Case C-52/6®nkurrensverket v TeliaSonera Sverige AB (‘Telia8a’) [2011] ECR I-
00527, in fn. 21.

484 G. Monti, ‘Article 82 EC : what future for thefetts-based approach?’ (2010) Journal of Europeamp@tition
Law & Practice, 5.
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In our submission, a considerable share of thécismt directed at the Commission’s Guidance
relates, at times more implicitly than explicitlig the rather covert and circumventive manner
enforcement priorities are deployed to further @@mmission’s ambitions to change the case law.
Yet, as we have tried to show, in so doing the Casion respected the law. Ultimately, the critique
boils down to condemning the way the Commissioenafits to influence the inter-institutional
relationship between itself and the EU judiciaryit® benefit. Such struggles for power between
institutions are inherent to any multi-institutidreeganisation and, in the EU context, need not be
addressed lest they create severe adverse repersugsthe institutional balance of powers between
the actors concernd® This is not the case. The stewardship bestowed tipe EU judiciary by
Article 19(1) TEU concerning the observance of It in the interpretation and application of the
Treaties is not threatened by the Commission’s aml@'s to shift the institutional equilibrium irs it
favour. The Guidance Paper does not encroach upnuticial prerogative to interpret the law
autonomously and check the Commission’s exercists aompetences for compliance with the law.
It is fully upon the EU courts whether they valielahe Guidance Paper’s propositions by adopting
them.

Therefore, not only was the issuance of the GuiddPaper within the Commission’s remit but
the (implicit) critique as to the Commissions res@uto enforcement priorities is beyond reproach as

concerns the protection of the institutional bataotpower.

6.2 The Guidance Paper in the CJEUs case law

Rating the degree of adoption of the Guidance Pamemtents is an inherently inaccurate and
speculative exercise. In our submission, the amalysthe case law conductedpra5 attest to a
significant degree of adoption. Hence, the Commissi Guidance adjudicative impact has been
significant. To avoid rehearsing and diluting tiredings of the case analyses and the trends in the
case law describeslipra5.6, this part of the conclusion takes a look at exatens for the degree of
adoption other than those credited on the quafitguidance Paper’s propositions.

One issue that comes to mind is the principle of-redroactivity. Legally speaking, this matter
can be set aside in one sweep on account of theenaf the Guidance Paper. Retroactivity,
whatever its exact legal prerequisites and consemse is a concept applying to law. It does,

however, not apply to a change in the interpretatb law which has not been subject to change.

85 On institutional balance in the EU: P. Craig,stitutions, Power, and Institutional Balance’, inGtaig & G. D.
Burca (eds)The Evolution of EU Lay2"™ ed, Oxford 2011), 41 et seq.
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Most importantly, it does not apply to the Comnosés Guidance, for it does not constitute .
Notwithstanding that, the CJEU has demonstratéicbmraits wariness of the implications resulting
from a drastic change in case law due to adoptiegGuidance Paper's conteffts Aside from the
hardships on subjects of the law, decisions addpyettie Commission lawfully taken under the old
case law might be rendered unlawful owing to thpliagtion of the Guidance Paper. The latter
effect arguably does not fall within the ambit bétprinciple of non-retroactivity, which is aimed a
protecting subjects of the law and not the autioNevertheless, faced with that situation, the CJE
might not be inclined to quash a Commission Denisihich, at the time of its adoption, complied
with the case law. Where the CJEU is called upomiegns of a preliminary reference pursuant to
Article 267 TFEU, the outcome might be differemt. that setting, the CJEU it not compelled to
squash a Commission decision and as regards thseiateof an NCA the abstract nature of this
procedure usually leaves leeway to the nationalrtsouConcurrently, the abstract nature is
particularly apt for grand-scale upheavals of ttadal strands of the case law. These aspects might
explain some of the differences in the degree ap#dn betweerPost Danmark a preliminary
reference, an@omrg an action for annulment

Another point relates to the institutional relasbip between the Commission and the judiciary.
Supra6.1we have already indicated that the Guidance Papebe regarded as a sly attempt by the
Commission to incite a change in the case law. dd@ware of the Guidance Paper’s non-legal
nature and the Commission’s agenda, it would noagdienishing if the CJEU consciously tried to
delay adoption. Even when the Commission publisdeas for a reform of the case law in a
transparent fashion, may it be tenable for thecjady to delay adoption in order to demonstrate its
autonomy and the non-binding nature of the Commmissisuggestions. In view of the arguably
circumventive manner with respect to the GuidanapelP the motivation to disperse any indication
of undue deference might be even stronger. Conlyeiéhe CJEU considers the ideas set out in the
Commission’s Guidance to be ‘good law’, the degrkeadoption might increase with the passage of
time.

In three of the cases under review the CJEU wasrdagpay credit to the former possession of
exclusive rights of the firm under scrutiny. As have alluded tsupra5b.6, this circumstance makes
it difficult to extrapolate the legal findings ihdse cases. The Guidance Paper’'s main concert is no

with cases including former legal monopolists, alihh it does make provision for such cases, nor is

86 This is correct notwithstandiriansk Rgrindustrin 21], wherein the CJEU subjected the Guidelineshe method
of setting fines to a test for violation of thermiple of non-retroactivity. Compare with fn. 3% fketails. The two
soft law instruments can be distinguished on tleeigds that the Guidelines on the method of seftimes give rise
to legal effects, whereas the Guidance Paper ikalplto do so.

87 Seesupra 5.5.3.6.
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it with cases focusing on utilities (including tetenmunications). Considering that Wanadoo was a
subsidiary of France Téléecom SA, a former state opolist, relyubg on utility infrastructure to
provide its services and that the market in quastias still highly concentrated, this only leaves
Tomraas the ‘standard’ Article 102 TFEU cd$&By implication, there remains genuine uncertainty
as to the degree of adoption of the Commission’si@wce with respect to standard cases.

Finally, the tension between an effects-based ambrand the principle of legal certainty has
found resonance in the case law (sepra4.1for general remarks). Wanadogthe CJEU rejected
claims for a requirement of possible recoupmengspmably because such a condition would
hamper legal certainty (seeipra5.1.3.3. In Tomrg foreclosure of a significant part of the market
has been established as the benchmark for thesHealysis (sesupra5.5.3.3. The Court did not
follow through to a full effects analysis, i.e. dothe foreclosure actually make market entry more
difficult for the competitor. Foreclosing two fitof the market was held to be sufficient. Instglla
certain fixed threshold would contribute to legaktainty, on the expense of a proper economic
analysis. Likewise, the rejection of the test fetroactive rebates ilomracan be interpreted as a
reinforcement of the principle of legal certainsypra5.5.3.2and3.2.3.9. From a slightly different
angle, the principle of legal certainty can be déidko the degree of adoption of the Guidance Psper’
contents in more general terms. Enforcement piesriare to be applieex postby the competent
authority, whilst legal rules must be operable franex anteperspective to conform to the principle
of legal certainty. This hampers the degree of adopvhere theex postest requires information
unavailableex anteand needs to be taken into account when evalu#tismgmpact of the Guidance
Paper

In a way, and too beautifully so to let it slip a&s concluding sentence, this example
paradigmatically attests to how, in resolving tlegadl questions revolving around the Guidance
Paper, as well as in assessing its impact, an siraly in dire need of tracing the implications
engendered by its nature as enforcement prioriied the tensions between the effects-based

approach and the principle of legal certainty rbeeating in EU competition law at large.

88 Mind that Tomra was super-dominasipra 5.5.3.7.
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