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Buy it, use it, break it, fix it, Trash it, changemail - upgrade it,
Charge it, point it, zoom it, press it, Snap itrkwi, quick - erase
it, Write it, cut it, paste it, save it, Load iheck it, quick - rewrite
it, Plug it, play it, burn it, rip it, Drag and diit, zip - unzip it,
Lock it, fill it, call it, find it, View it, codetj jam - unlock it, Surf it,
scroll it, pause it, click it, Cross it, crack gwitch - update it,
Name it, rate it, tune it, print it, Scan it, seihdfax - rename it,
Touch it, bring it, pay it, watch it, Turn it, leavt, start - format it

(Daft Punk, “Technologic”, alburhluman after all 2005)
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INTRODUCTION

Although three dimensional printers (3D printersuld still be considered a futurist idea,
they are actually already used by several compainietheir activities. The industry of
“additive manufacturing”has been increasing for the last 25 years witheatacular average
growth of 16,4% per year. Experts expect that tteied will be maintained in the upcoming
years; with the market reaching 3.7 billion dollar£015 and 6.5 billion in 20£9

Several new start ups, whose core business is 8iingr for consumers, have recently
popped up. They already show a high sales volurae dbntinues to increase yearly. For
instance, the comparfghapeway®ffers its clients the opportunity to select ajecbwithin
their online catalogue and get a 3D printing ifedé#nt materials for a reasonable price. The
client can also make the choice to send them a @tenpided Design (CAD) fil& and
obtain a printed version of a personal creationgive a rough idea dhapewaysconomic
health; the company was created in 2008 and ydt&s).000 pieces in 2011. Other websites,
such asThingiversé, are content platforms where members create aa $fased on open

source licenses.

3D printers are also about to come into our hoasesbecome part of our daily life. Thanks
to opensource communities, numerous affordabledsrare already on the markefFor
instance, the easy-to-buiBuccanneerprinter from Pirate 3D Inc should be available by
December 2013 and will not cost more than $38oreover, both the quality and the range

of possible materials are improving. This meanscoetely that, as with any previous

! The technical terms will be defined in the fireapter.

2 F. MONFORTWINDELS, Veille technologique 2011-2012 - Techniques deidation additive - Mise & joyr
document ofSirris, 2012, p. 3. Note: F. WDELS is manager of the Department of Information, Tedbagy
Watch and Intellectual Property @itrris. Sirris is the collective center of the Belgian technotagindustry that
assists companies in the implementation of teclyicdd innovations. Thegarry out more than 4,000 industrial
interventions per year in more than 1,800 diffemrhpanies(80% are SMESs) and are involved in nieae t
100 European projecf{gww.sirris.be). Moreover this organization is th&ner of a wide range of 3D printers,
from printers designed for consumers to a wide easfgnachines designed for professionals. Thisgsl8aris
at the forefront of research and development ptejiecEurope(Le vif L'express n°51, 21 December2(d.
42).

% In this thesis, the terms “CAD files” and “3D fifzare indifferently used.

* Thingiversewas launched in 2008 ByakerBot Industries.

® For a detailed comparison between the availabdeupeoming 3D printers, see
http://www.3ders.org/pricecompare/3dprinters/ (6eJa013).

® See http://www.kickstarter.com/projects/pirateBe/buccaneer-the-3d-printer-that-everyone-can-gisenfe
2013).



emerging technolody it is obvious that more and more families arengoio be equipped
with this new technology. The speed at which theketawill assimilate these low-cost

machines will merely differ from one country to &me®.

In his book “Makers, the new industrial revolutipnC. ANDERSON presents this new
technology as a great opportunity to totally repghaand democratize the current
manufacturing systetnThanks to these new tools, any inventor mighable to bypass the
traditional chain and become a genuine entrepreinehis garage. As the author of the book
puts it, the separation between bits and atometitng erased, leaving room for a genuine

new industrial revolutiot?.

It is difficult not to be overcome by this enthusia the combination of these handy and
democratic tools with the huge web that connectsousach other might indeed permit any
layman with good ideas to create, build, adversed, products and share CAD files over the
internet. As confirmed by Miss. MAN TuliL, responsible clients é&hapeways“You can
make everything you want 3D printed, that we carkenthings in metal or ceramics that
cannot even be made handcraftéd’'With the increasing range of available materials
progressing, we can already state with confidehaethe scope of possibilities will increase
at a very fast paté The possibility to easily print 3D objects (thanko specialized
companies as well as domestic printers) and sh@r&l&s will offer the opportunity of a
more open market for new initiatiVds Furthermore, other positive outcomes can be
advanced: environmental protection, possibility floe manufacturers to avoid huge stocks,
the opportunity for them to innovate and have aewrdnge of products without consideration

for a minimal amount of sales. These ideas wilfusther developed in the first chapter.

On the other hand, Intellectual property rightsR#lP have never been as protected as today.
Somehow, the protection of the authors has bedaaegh by the protection of huge economic

" For example: smart phones, flat screens, touchpaclsAll these technologies managed to beconteopaur
daily life at an incredibly fast pace.

8 For instance, the Netherlands seem very enthicsisout this new technology. In February 2013 thirel
edition of Rapidproconference on additive manufacturing took placéefdhoven. This event, originally
intended for professionals, has already been fagusn the growing consumer market. In 2013, thexee\80
exhibitors.

® C. ANDERSON Makers: The new industrial revolutip€rown Business, 2012.

19 seelbidem.

* Exchange of emails, 14 March 2013.

12 Further discussion is provided in the chapter 1.

13 See CANDERSON op cit, pp. 143-223.



interests. IPRs are now considered and maintaised gery consequent part of a firm’'s
assets. As F. GRRY, the Director General of WIPO writes it: “Whileethglobal economy
continued to underperform, IP filing growth persistin 2011"**. This evolution towards
what one could call the “immaterial era” took aretldimension with the Trade-Related
Aspects of Intellectual Property Rights (TRIPs)emgnent signed in Marrakesh in 1894
The TRIPs agreement is characterized by an obbigdtr all the members of the World
Trade Organization to guarantee a minimum levedrotection for IPRs, regardless whether

they belong to nationals or foreigners.

Even if this economic view might seem more pertineancerning trade marks and utility
patents than designs protections, the world seemge rand more concerned with the
protection of designs. The figures released byWld intellectual Property Organization
(WIPO) illustrate this assertion. In 2011, a recdr@d million trade mark applications were
filed worldwide'® leading to around 23 million trade marks in foroeen70 IP office¥.
During the same period, industrial design filingereased by 16%, which means 75.700

design applications worldwid®

A simple observation of the facts lets me beliehat & clash is likely to happen between the
overprotection of IPRs on the one hand and theifibing of 3D printers on the other hand.
After the traditional printing, and the active sharof files on the so-called Web 2%0this
great innovation could also become a new Pand@®wassfor IPRs. Indeed, a lot of products
that are currently protected by IPRs could soomivecthe target of domestic or professional

infringements. This combination of 3D scanners, Bbnters and CAD files shared

1 WIPO Economics & Statistics Series, World Inteflet Property Indicators, 2012 edition, p. 3, aafalié at
http://www.wipo.int/ipstats/en/statistics/desig(@/June 2013).

!> Agreements on Trade-Related Aspects of Intellé®uaperty Rights, Annex 1C of the Marrakesh Agream
Establishing the World Trade Organization, sigmetarrakesh, Morocco on 15 April 1994, available at
http://www.wto.org/english/tratop_e/trips_e/t_agrathtm (6 June 2013).

' WIPO Press release, Global IP filings continugrmw, China tops global patents filings, 11 Decen@ 2,
Geneva, available at http://www.wipo.int/pressroemfarticles/2012/article_0025.html (6 June 2013).

" WIPO Economics & Statistics Series, World Intetilet Property Indicators, 2012 editiam cit, p. 9.

'8 This followed the 16,9 growth in 2010, these gtuseing mostly related to strong growth in Chiiate
Intellectual Property Office of the People’s Repeiblf China (SIPO) was responsible for 90% of thald/
growth from 2009 to 2011 (WIPO Economics & StatistSeries, World Intellectual Property Indicat@312
edition,op cit, p. 9).

9 Web 2.0 designates the evolution of the interriegne users are not merely passive but interact and
collaborate with each other, resulting in user-gatsal content.



throughout the internet — the world’s biggest capgmchiné® — might turn into a real

nightmare for many manufacturers.

RESEARCH QUESTION

There has always been an endless struggle betwgestation and technology developments.
The purpose of this thesis is to give a clear agehkanalysis of the several issues that are
likely to occur with the new technology of 3D pritg and the intellectual protection of
items’ appearances. Beside this main questionrakeseb questions will be analyzed: What
actually is this technology? What is its curremttstof development and why is it considered
by some as an upcoming industrial revolution? WHRRs might protect the design of an
object and what are their limits regarding utilgar features? What are the gaps in the current
system and the potential issues with 3D printingYat\are the options that might be followed

or avoided in the evolution of IP law?

In the first chapter, | will provide a brief framevk of these new revolutionary tools. What
does “Printing a CAD file” actually mean? A defionn of terms such as “CAD programs”,
“3D printers”, “3D scanners”, “laser cuttings” o€NC machines” will be made in order to
properly guide the reader. The second chapterwiliiedicated to the description of IPRs that
might apply to the protection of a design (ie. augiyt, sui generisdesign protection, and
trade mark) and the limitations of their scope. Tiied chapter will focus on the different
gaps in intellectual property laws in relation e tuse of these technologies. | will advance
the argument that several gaps are highlightedhéyse of 3D printers and CAD files. In the
last chapter, | will try to focus on different amtis that could be advanced or, on the contrary,

should be avoided in the evolution of IP regulation

Even if the utility patent might, in very limitecbnditions, protect the shape of a functional
product, it has been decided not to include ithis work. This choice is related to the

technology as it exists toddy| agree that utility patent rights are also intpddy the rise of

2. N. GATEWAY, “Copyright basics: from earliest times to the dijge”,Wake Forest Intell. Prop. L. Jpl.
10, 2009-2010, p. 257.

%L For a detailed paper on this issue in the UnitdeS, see [H. BREAN, “Asserting Patents to Combat
Infringement via 3D Printing: It's No ‘UseFprdham Intellectual Property, Media & Entertainnméraw
Journal vol. XXIIl, No. 3, 2013, available at SSRN: htfssrn.com/abstract=2088294 (6 June 2013). In this



3D printing, especially with the fast evolution dfie available range of materids
Nonetheless, the current state of the technologgemme think that, from a practical point of
view, the other IPRs related to the appearanceradycts should be first examined. One
could for instance think about small plastic fique$ such adegos playmobiles or

warhammer$’. These figurines are already easily copied byddasi-cost 3D printers.

Considering trade mark protection, | will only asset to the extent that it might serve as
legal protection of a design (ie. trade dress)aA®nsequence, | will not mention and assess
the recent case law involving intermediaries (ngmtée auction websiteBay and the
companies that require the monitoring of the codaited products that infringed their trade

mark.

Finally, given the limited length of this thesiset territorial scope will be limited to the
United States and the European Union. This chadoees from the strong, although different,
historical and cultural backgrounds of intellectpadtection laws in these two regions. | will

try to develop a clear comparison along the difiesections of the present work.

paper, the author demonstrates that patents andyrimaffective to prevent infringements in an eféint

manner: “Patent law in its current form is unpreghior the fundamental shift in physical produdésand
distribution that will likely occur as 3D printingy consumers becomes more widespread” (p. 38).

2 See chapter 1 for further details.

8 The example ofvarhammerss not innocent given that a conflict has alreadgurred and will be discussed in
this thesis (see pp. 16, 55).



CHAPTER I: THE TECHNOLOGY

Section 1: Definition of terms

81. 3D printing

The so-called Computer Numerical Control (CNC) tetbgy comes in two forms:
subtractive manufacturing and additive manufacturifhe latter constitutes the 3D printing
and is a genuine key revolution. While subtractivenufacturing (such as laser cutters) cuts
and extracts the final product from a block, additiechnology builds this product “layer by
layer”®. Roughly speaking, one could consider that thdirelogy itself constitutes an
evolution of its 2D ancestor; with an extra motor ¢ontrol heigHt. Within additive
technology, different systems of manufacture eXike purpose of this thesis is not to give a
complete overview of the different 3D printers’ netsl that currently exist and | simply
underline two common proces&&sThe first consists of using a laser that sokdifa powder

or liquid resin lying inert, shaping the objectlie extracted from this bath of raw material.
This process is known as Selective Laser Sintd@i¢p). The second consists in a spout that
squirts down molten plastic in fine line in order dreate the object. This is the so-called
Fused Deposit Modelling (FDM) procé&sThe printers using the SLS process tend to have a
better resolution and a wider range of availableenes than the plastic extruding 3D
printers. However, this technology is also moreemgive and therefore less popular for the
consumers than the FOR

The use of 3D printers is not new; it has beeneasingly used since the beginning of the

year 2000 by some specialized sectors such as ahedigery’, dentistry® and aeronautic.

24 C. ANDERSON o0p cit, p. 83.

%5 C. ANDERSON 0p cit, p.58.

% For the different technologies and the availab#nbs using them, see
http://www.3ders.org/pricecompare/3dprinters/ (6e]J2013).

%" For trade marks reasons, this technology is a#leccFused Filament Fabrication (FFF).

28 (C.ANDERSON op cit, p. 90). Among the low-cost machines using the Farbtess, one can quote the
Makibox A6 whose price is particularly attractive ($300)efdare numerous other machines such as the
Replicator 2from MakerBotor theCubefrom the compangD designs

2940.000 leg prostheses have already been prodBc&dbfNFORT-WINDELS, Veille technologique 2011-2012 -
Techniques de fabrication additive - Mise a joap cit, p. 7). At the military hospital Walter Reed in
Washington DC, more than 70 titanium craniums veersigned by electron Beam Melting from a CT-scan of
the patients and then implanted (FONM-ORT-WINDELS, Veille technologique 2011-2012 - Techniques de
fabrication additive - Mise a jouop cit, p. 10).
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The reason comes from the fact that 3D printersngty facilitate the production of tailor
made items, which is more valuable in the medieata than in the great products lines.
Nevertheless, the scope of concerned sectors fragylst expanded: military, automobifés
electronics, construction, and accessories forviddals (e.g. decoration accessories,
jewellery and toys)etc. For the last seven years, the two predominanbeetiave been the
consumer and electronic products (20%) and the mabicles (20%). This is followed by
the medical and dental (15%), the aerospace (129d)the industrial machines (11%)

sectords,

The sizes of the outputs produced by these praiegsmachines already vary from the micro
scalé”* to the very big’. This thesis draws attention to recent importanlwions. First, and

as stated above, the range of available matesadniays increasirig The use of metal by
the additive manufacturers is now developing ireeyast pac¥. This creates the possibility
for professionals to use 3D printers in order ®ate objects with features that are close to the

%9 More than 10.000 metal dental caps are producky &F. MONFORFWINDELS, Veille technologique 2011-
2012 - Techniques de fabrication additive - Migeur, op cit, p. 7). RecentlySirris has participated in the
implementation of a titanium jaw on an 83 year mddient. The customized nature of the jaw conslulgra
reduced the length of the intervention (FOMFORTFWINDELS, Veille technologique 2011-2012 - Techniques de
fabrication additive - Mise a jouop cit, p. 11).

3L AEDS(Airbus) is currently involved in several projects witketfinal goal of printing a genuine aircraft.
Airbus is already comprised of pieces created lijta® manufacturing and expects entire wings tciteated
this way by 2020 (F. MNFORTWINDELS, Veille technologique - Techniques de fabricatioditide —

“Evolution of a revolution’, document oSirris (collective center of the Belgian technologicalustry), January
2012. p. 39).

%2 Mydea Technology Corpises FDM elements to produce the audio and vidaipment of Automotive
Systems, supplier @MW (F. MONFORTWINDELS, Veille technologique 2011-2012 - Techniques dei¢akion
additive - Mise a jourop cit, p. 15).

% F. MONFORTWINDELS, Veille technologique 2011-2012 - Techniques deidation additive - Mise & joyop
cit, p. 4 (reference to the report\WWohters Associates Inc

% For instance, th&NO machine can lay down 1200 slides/hour with a rg&mi of 25um (18 m). Companies
suchas FineLine Prtotypin@r Nanoscribeare specialized in producing additive technoldwt treates 3D
nanostructures. Vienna University, specializechmrecent 2 photons polymerization (2PP) technihas,
demonstrated its ability to produce a nano racevtase dimensions are 330x130x100um. This was peztiu
in 4 minutes with a resolution of 1um (FOMFORTWINDELS, Veille technologique 2011-2012 - Techniques de
fabrication additive - Mise a jouop cit, p. 22).

% For instanceStratasysuilt a complete working motorbik&or Ecologicbuilt the whole body work of an
electrical car via FDM (Fused Deposition Modelingpxeljethas launched a XXL machine able to print
products of 4x2x1m dimensions with a resolutio®dfmm (F. MONFORFWINDELS, Veille technologique -
Techniques de fabrication additive — “Evolutionaofevolution”, op cit, pp. 23-24 & 37).

% Concerning consumer options, the online comyBtmypewaysffers on its website to copy 3D models in the
following materials: alumide, strong and flexiblagtic, fine detalil plastic, frosted detail plasstainless steel,
sterling silver, full color sandstone and ceramics.

3" Today, the range of metal materials availabletieradditive manufacturing is wide: steel, staisisel,
titanium and alloys, alloys of aluminum smelteckal and alloys, cobalt-chrome, gold, silver, €kc.
MONFORTWINDELS, Veille technologique 2011-2012 - Techniques deidabion additive - Mise a joymop cit,

p. 23).
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ones created in a traditional wayThis is an important evolution since the useafmers®.
Another development under way concerns the poggibdl combine several materials within
the same final produtt One should also mention the printing of genuileeteical circuité™.
There is no doubt that the combination of thesetetal circuits and the use of metal would
render patent laws way weaker that they are todaged, that would mean the possible copy
of far more sophisticated products, more likelytpcted by utility patents. Finally, some
techniques are already available for the creationtro of living tissues and the reparation of
tissuesin situ is currently studief. For 3 years, departments Bfaunhofer Instituteare

associated in the projeBiorap to create artificial blood vessels by 3D prinfihg

The second paramount evolution, more in line whih present thesis and already stated in the
introduction, concerns the boom of the low-cost@ihiters designed to target consurfiérs

T. DorMAL* was amazed to discover the existence of more tBardifferent models whose
prices do not reach 10.000€. This contrasts wiéhdituation only a few years ago, where
only a couple of these cheap options were availabléne markéf. In 2011, the sales of low-
cost 3D printers increased by 290%, reaching d tft®2,000 systems sdlt Prices are
decreasing monthly. This trend will be further emaged by the term of the first patents filed
in the ninetie®, and the ability of these machines to literallpgparts of themselvés

% F. MONFORTWINDELS, Veille technologique - Techniques de fabricatioditide — “Evolution of a
revolution”, op cit, p. 12.

% F. MONFORTWINDELS, Veille technologique - Techniques de fabricatioditide — “Evolution of a
revolution”, op cit, p. 12.

9 F. MONFORT-WINDELS, Veille technologique - Techniques de fabricatioditide — “Evolution of a
revolution”, op cit, p. 34.

“! The firmEoplexhas already developed a 3D printing process cillgt-Volume Print Forming, which is
able to print with up to 6 different raw materialsthe same time. Interest groups include, amoners; the
manufacturers of portable electronics (FOMFORTWINDELS, Veille technologique - Techniques de fabrication
additive — “Evolution of a revolution”op cit, p. 51).

42 F. MONFORT-WINDELS, Veille technologique 2011-2012 - Techniques deidation additive - Mise & joyop
cit, p. 11. An artificial larynx created by a CT-Sqancess has been successfully implemented in enpdty a
European teanilfidem).

3 F. MONFORT-WINDELS, Veille technologique 2011-2012 - Techniques dei¢ation additive - Mise a joyiop
cit, p. 12.

“ For a detailed comparison between available asdming 3D printers, see
http://www.3ders.org/pricecompare/3dprinters/ (eJ2013).

5 T. DoRMAL is technological manager for additive manufactugn§irris (the Belgian collective cent&irris
is presented in the second footnote).

“® Interview of F. WNDELS and T. DDRMAL atSirris center (Liége Sciences Park), 8 March 2013.

4" F. MONFORT-WINDELS, Veille technologique 2011-2012 - Techniques deidation additive - Mise & joyop
cit, p. 4.

“8 The development of the open-sources machinesdwstade possible by the expiration of the patent
protection ofStratasys on FDM (Fused Deposition Modeling). The lastguaiton SLS (Selective Laser
Sintering), owned by Austin University, expires2014 (F. MONFORT-WINDELS, Veille technologique 2011-
2012 - Techniques de fabrication additive - Migeux, op cit, p.9).
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As already stated above, a lot of different rawenats are already used by the professional
machines. Concerning the low-cost machines desifmrethe public, it seems obvious that
the current range of available materials is alsogyto evolve at a very fast pace. To give an
example of a recent evolution, the German Firm &&pybduct Manufacturing has managed
to produce a shoes sole by Selective Laser Sigt¢8hS}°. Printing your whole wardrobe is
already under way with certain low-cost printérand the company 3D systems already offer

some clothes on its websitabify’2.

82. CAD files and 3 dimensional scanners

Like 3D printers that print 3 dimensional objec3f) scanners scan 3 dimensional objects.
The individual will turn the real object into 3Did8, the so-called Computer Aided Design
(CAD) files, which might be shared worldwide troutite web. Of course, CAD programs
will not only allow the creation of a 3D file from 3D object. Anyone can also create and edit
these files following his own ideas. When the objecbeing printed, the 3D software will
analyse the CAD file in order to figure out how dreate a steady printing with as less
material as possibig Then it will literally slice the object in as sththin horizontal layers as
the 3D printer can handfe While CAD software might be expensive for the samer, some

brands are available without charge @gogle sketch upndAutodesk 123D

Concerning the 3D scanners, different options degady offer the consumers a good result
for a cheap price, if not for free. For instandes ipossible to merely take a few good-quality
pictures of the objects from different angles. Otiee pictures are on the computer, the free
softwareAutodesk 123D Catchffers to upload them in the cloud and send yoek keafile
containing the 3D objecMicrosofthas developed software that works in the same Wit
applications such aBrimensional($0.99) oriScan 3D($9,99), an iPhone can be turned into a

3D scanner. As with 3D printers, the resolutiontloése applications will evolve with the

9 F. MONFORT-WINDELS, “F. MONFORT-WINDELS, Veille technologique - Techniques de fabricatioditide —
“Evolution of a revolution’; op cit, pp. 7&17.

0 F. MONFORTWINDELS, Veille technologique 2011-2012 - Techniques deidation additive - Mise & joyop
cit, p. 26.

*L For instance, the brar@lbereleased b@D systenoffers to print functional shoes and can use thebius
textile” (interlaced rings of plastic woven) to prclothing (D.H. BREAN, op cit, p. 8).

*2 The visitor can find for instance a “Michael glé\s 250$ or a “Drape dress” at 2000$. Using theesa
technique, the websitgéhapewaygroposes different fashion accessories such asagawallets and purses.
%3 C. ANDERSON op cit, p. 90.

%4 C. ANDERSON op cit, p. 91.
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time. Therefore, it is not difficult to imagine tHellowing future scenario: “This sort of
“guided scanning” can mean that someday if you vwarttuplicate an object, you need only
point your phone at it, following the phone’s diiens to move around the object and zoom
in on sections, and press “print”. A duplicate, hzgs even in colour, will appear in your
desktop 3D printer®. Currently, scanning objects that include a lodefails still requires
real hardware, but prices should neverthelesstmalyi decrease over the ye#rs

Section 2: the opportunities created by this technoloqy

The purpose of this thesis is not to analyse theeraus opportunities created by 3D printers.
Nonetheless, it is important to grasp that thegasing use of this additive manufacturing - by
both the professionals and the consumers - shoiddifisantly alter the current

manufacturing systeth

C. ANDERSON praises these machines and presents them as amgrohange for those that
he calls “the makers”. According to him, societysksfting from atoms to bit& As a result,
any creator should be allowed to avoid licensirmpmrk®. Indeed, as soon as he is equipped
with correctly working gear, any tinkerer shoulddi#e to produce his own ideas and use the
internet as an online shop. Moreover, beside anynercial project, anyone can create, edit,
and share 3D files as an open-source. The autlieveg in the establishment of a worldwide
open-source community. That would usher us towardsew era of creators, where the

“makers’™ would be inspired by the creations of leasther and make improvements that
would be in turn shared. As C.NAERSON puts it: “Rather than drop-down innovation by
some of the biggest companies in the world, weaairgy bottom-up innovation by countless
individuals, including amateurs, entrepreneurs, gmafessionals®. This vision of the “Do-it-
yourself” culture seems nonetheless a bit to idéalto me. Like Mr T. DRMAL®, | consider
that only a small part of the population is madeedl “garage tinkerers” who see in this

evolution a possibility to create and share or getsonal creations.

%5 C. ANDERSON op cit, p. 98.

*% The 3D scanner ddavid-Laserscannecosts only 399€ and already offers a precisiod.dfmm.
*"In that sense: GANDERSON op cit D. H. BREAN, op cit, p. 4.

%8 This expression is used several times in the Ifsed for instance GNDERSON op cit, p.54)

%9 See C. ADERSON 0p cit

60 C. ANDERSON op cit, p. 32 & chapter 4: “We are all designers now”.(pp-60).

®% Interview of F. WNDELS & T. DORMAL at Sirris center (Liége Sciences Park), 8 March 2013.
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One thing everyone should agree on is that the owtibn of the well-established internet
and the spread of additive manufacturing should la consequent modifications in the
system of production as we know it today. Concyetehe could hypothetically advance at
least two practical consequences: democratizatiatheo production methods resulting in a
wider range of available products, and environmntaendlier production.

The first point has already been mentioned aboke.main idea is that the current production
line “distributors-wholesaler-retailers” should beshapetf. As C. AVDERSONpuLts it: “The
global supply chains have become “scale-free”, tbkerve the small as well as the large, the
garage inventor and Samsung (...) Nothing is stoppiog from making anything. The
people now control the means of productfSnConcerning the last point, 3D printers permit
the elimination of manufacturing’s traditional te¥l This allows the companies to produce
more locally and to launch products designed femaller group of peopié Moreover, the
“economy of scale” does either not occur, or odrum lesser extelft with 3D printers.
Indeed, printing one or several objects won'’t cleatige price per unit. The economy of scale
within traditional mass production encourages rnépat and standardization while 3D
printing favors individualization and customizafiariThis means that any startup can launch
products for niche markéfs Several online shops, such%isapeway?¥ or Digital Forming,
merely offer to print a wide range of 3D mod&lss available on their website or designed
by consumers themselves. These new kinds of compato not even have to own the
printers. They often have agreements with partoansing high quality additive machinés

62 C. ANDERSON op cit F. MONFORTFWINDELS, Veille technologique - Techniques de fabricatioditide —
“Evolution of a revolution’, op cit, p. 16.

83 C. ANDERSON op cit, p. 66.

% F. MONFORTWINDELS, Veille technologique - Techniques de fabricatioditide — “Evolution of a
revolution”, op cit, p. 9.

% Opinion shared by T. BRMAL (Interview of F. WNDELS & T. DORMAL at Sirris center (Liége Sciences Park),
8" March 2013).

% Research with the University of Loughborough hinicated that “economy of scales” might also tplae,
with less consequent results, within additive maotufring (F. MONFORT-WINDELS, Veille technologique -
Techniques de fabrication additive — “Evolutionaofevolution”, op cit, p. 9).

67 C. ANDERSON op cit, p. 87.

%8 C. ANDERSON op cit, pp. 63-78.

% Shapewayss a spin-off ofPhilips created in 2008. The company sells about 100,0{ts per month. The
most popular ones are jewelry, iPhone covers ardehtoains (A. \ANCE, “3D printer, Make Whatever You
Want”, 26th April 2012, available at http://www.bnessweek.com/articles/2012-04-26/3d-printers-make-
whatever-you-want#p3 (6 June 2013)).

" This goes from a “little sad Keanny Reeves”, fmd-foot stand for Ipad , a miniature plane or king of
jewelry.

"t F. MONFORTWINDELS, Veille technologique - Techniques de fabricatioditide — “Evolution of a
revolution”, op cit, p. 29.
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One should notice that in a first step, the lackoofl 3D printers means the importation and
exportation of 3D objects ordered. Such transportaineeds undermine the alleged

environmental protection developed below.

The idea of carbon footprint reduction stems frdra fact that the additive machines cause
less waste than traditional means of productionbt(active manufacturing). Moreover, the
spread of these local production methods within games should incite them to avoid the
imports from abroad. Finally, it might be argued that the tailored-mastoducts should be
more valued and therefore kept longer by their ag/fileNevertheless, these remain simple
hypothesis that are disputable. For instance, IRD®S™* is not completely convinced with
these statements. First, the consumption of energyay higher than with the traditional
mean$’. The machines require inputs that will have topseduced by companies and
eventually importetf. In any case, it turns out that the impact of diribution is weak
compared to the impact of the manufacturing with ridww materials and should therefore not
be considered as an essential factor on the ecofogiprint’. Still, a recent project in
England has highlighted that the metal componeritaro aircraft created by additive
manufacturing had up to 50% less carbon footphiantthe traditional meaffs One could
also consider that manufacturers will faster réactew trends by using 3D printers instead of
traditional tools. This might lead to the launchwfghumerous ephemeral products which are

likely to be soon thrown away.

2 Opinion shared by T. BRMAL (Interview of F. WNDELS & T. Dormal atSirris center (Liége Sciences Park),
8 March 2013).

73 C. ANDERSON op cit, p. 86

" F. WINDELS is manager of the department information, technplegtch and intellectual property irris

(the Belgian collective cent&irris is presented in the second footnote).

" The Selection Laser Merger (SLM) requires up t fifies more energy to obtain one kilo Titaniunmtkize
traditional precision means. Nonetheless, the fia@twring of the machines and the post-treatmenish as the
finition, should be taken into account for a conpleomparison (F. MNFORTWINDELS, Veille technologique -
Techniques de fabrication additive Evolution of a revolutionpp cit, p. 35).

76 Opinion collected during the inteview df 8arch 2013 in the center located in the Sciena& BiLiége.

" E. MONFORTWINDELS, Veille technologique - Techniques de fabricatioditide — “Evolution of a
revolution”, op cit, p. 35).

"8 See the software http://www.enlighten-toolkit.cogaited by F. MONFORFWINDELS, Veille technologique -
Techniques de fabrication additive — “Evolutionaofevolution”, op cit, p. 36).
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Section 3: The more concerned objects with therise of 3D printing

Concerning the range of products that might beamghanks to this technology, a clear line
must be drawn between the professional printerstlaadow-cost printers. Nevertheless, this
distinction does not take a paramount place in théesis since the consumer can decide
between ordering a 3D printing via an online shopiging his personal machine. Moreover,
it is assumed that like any technology, the qualityhe low-cost 3D printers should increase

while the prices decrease. This is one of the foretdal principles in a competitive market.

Given the current state of the technology and tlaeket, it appears that the first targeted
products for 3D printers should be: toys, jewelrglatively small objects of decoration,
utensils, eté? Actually, the possibilities offered by the low-tomachines are already
astonishing. In the end of 2011, a conflict occdifbetween Thomas Valenty and the UK firm
Games Workshdp Thanks to his printer fronMakerBot Thomas had created some
figurines inspired by the figurinesarhammer¥' and posted them on the webditeingiverse

a website for 3D file sharing. This case, analygedore details bellow, demonstrates that
low-cost printers already reach a pretty good rdswmi. Indeed, thevarhammersontain way
more details than figurines suchlagosandplaymobiles Even C. AIDERSON though deeply
enthusiastic about these technologies, wrote ithdidk: “If you're a toy company, this should

give you chills®.

9 With the same opinion, see B. BREAN, op cit, p. 38.

80 C.THomPsoON “Clive Thompson on 3-D printing’s legal moras3Q April 2012, available at
http://www.wired.com/design/2012/05/3-d-printingt@at-law (6 June 2013).

8. Thewarhammerss a collection of figurines (around 30mm) owngoGames Workshop

82 C. ANDERSON op cit, p. 52.
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CHAPTER II: BRIEF ANALYSIS OF THE INTELLECTUAL
PROPERTY RIGHTS THAT APPLY TO DESIGNS

Section 1: In general

The common characteristic of IPRs is that they eorifegal monopoliés. As stated

previously, this thesis will briefly analyze thdefiectual protections provided for an objects’
design. Companies are now becoming aware of therappties presented by the expansion
of design protection as a valuable source of ecamgnowth. The main sectors on which the
“top 10 industrial applicants” focus concern theatlonics and ICT, automotive, clothing,

and fashion, interior design and decorations inikst.

The domain of design protection actually has twannedjectives. On the one hand, it aims at
rewarding creativity as a means to incentivize eesation&>. On the other hand, IPRs in that
field cannot protect functional features and prévampetitors to use théSeThis second

field of protection is covered by the utility patemd its specific requirements.

In the same way that | have given a short explanatibout the technology, it seems
important to properly frame the notion of “desighfowever, this might turn out to be more

complicated given that there is still no sharednién of this word”.

One can quote several definitions to illustrates thck of consensus, both within the United
States and in Europe:

« “The arrangement or layout of a prodéf”

8 F. DE VISSCHER “La protection des dessins et modél&uijde juridique de I'entreprisé™ ed., livre 98bis,
update 1st September 2009, p. 9.

8 See WIPO Economics & Statistics Series, Worldlledtual Property Indicators, 2012 editiam cit, p.34.

8 A. MACHNICKA, “Fashion design — The European Union and the UrStetes compared: The role of fashion
creations and their legal recognition”, iechnology and competition contributions in honofiHanns Ullrich
Edtions Larcier, Bruxelles, 2009, p. 204.

8 A. MACHNICKA, op cit, p. 204.

8" WIPO Economics & Statistics Series, World Intefled Property Indicators, 2012 edition, p. 19; @ITTON,
op cit, pp. 551-552.

8 Oxford English Dictionary (cited by G.RITTON, Intellectual property in EuropeSweet & Maxwell, London,
2008, p. 551).
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» “The visual appearance of a product, whether thpearance is created by a choice of
a particular shape or by surface ornamentatiorhyoe combination of shape and
ornamentatiorf®;

* “The appearance of the whole or a part of a prodestlting from the features of, in
particular, the lines, contours, colours, shapeiute and/or materials of the product

itself and/or its ornamentatioty”

“Industrial design” could be defined as “those ebats incorporated into mass produced
products that aim enhance their attractivenesshbly appearancé”. These mass produced
products are mainly functional objects, having é¢f@re technical features. One cannot find
an international agreement providing detailed rulesthe level of design protection or the
nature of regimes protecting desitinés stated by A. KIGSBURY: “Design tends to occupy

positions at the borders of the major intellectpadperty regimes, with potential for both

overlaps and gaps in protectiéh”

Finally, before analyzing the different IPRs thaight protect a design, it is important to
mention the delicate question of the cumulatedtsigim most European countries, a designed
product is entitled to be granted more than one tfdegal protectioff. For example, France
and Belgium do allow cumulation under the “unity at” doctrin€® and a product can
therefore be protected under copyright protectiot a registered right. Germany allows the
so-called “partial cumulation” which permits comt protection for some categories of
works of applied art, in addition to theii generisprotection of desigli. There are also
notable exceptions: Italy, where copyright protactcan only apply for a very limited range
of design item¥, and the United Kingdom, where a product cannopimected by both
copyright and unregistered desigiriMoreover, as provided by the English Copyrights@n
and Patent Act (CDPA) 1988 s.51: “It is not an imjement of any copyright in a design

8 TooTAL, “The law of industrial Designs'C.C.H, 1990 (cited by G. RITTON, op cit, p. 551).

% Regulation (EC) No 6/2002 of 12 December 2001 om@unity designs, art. 3(a); Directive 98/71/ECtom
legal protection of design, art. 1(a).

*L\W. CoRNIsH, D. LLEWELYN, T. APLIN, Intellectual Property: Patents, Copyright, Tradernand Allied
Rights 7th ed., London, Sweet and Maxwell, 2010, p. 599.

92A. KINGSBURY, “International harmonization of designs law: tase for diversity”’E.l.P.R, vol. 32, issue 8,
2010, p. 391.

% A. KINGSBURY, op cit, p. 382.

% G. TRITTON, op cit, p. 590.

% A. KINGSBURY, op cit, p. 384.

% |bidem

" This is further discussed in this thesis p. 23.

% G. TRITTON, op cit, p. 590.
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document or model recording or embodying a desigrafything other than an artistic work
or a typeface to make an article to the desigm @opy an article made to the design”.

The Directive 98/71 on the legal protection of dasiprovides in its article 17 the possibility
for cumulation, but since Member States are lede fto determine the requirements for a
product to be granted the copyright protectionyehie no real harmonization in practice.
However, it has to be noted that in the dlss SpA v. Semeratt the ECJ ruled that article
17 of Directive 98/71 did not permit Member Statesprevent copyright protection for a
protected registered design because it had entertedthe public domain before the
implementation of the Design Directive 98/71. If amerim limitation applied for any
production manufactured before the implementatibthe directive, such limitation should

not apply for a prolonged time (this period wasuaztl from 10 to 5 years in Italy).

There is actually a complicated interaction of savdorms of IPRs that might serve to
protect a design. In order to advance a clear dpwetnt of the interrelationship of design’s
property rights and 3D printers, it is thereforeessary to analyze and assess each of these

IPRs in a separate way. In my thesis, | will analgiesign patent, copyright and trade dress.

As presented in the introduction, this thesis dékcribe and compare these property rights as
existing in the United States and the European turicshould be already underlined that the
two systems are linked by several internationabagrent®’. Nevertheless, these agreements
actually provide the mere obligation for signateri® protect new and original industrial

designs, leaving therefore considerable flexibiftty

Since this thesis is mainly concerned with theedéht protections of designs, the sensitive
question of functional objects’ protection will baalyzed for each IPR. It is indeed clear that
products embodying both artistic features and tieahfunctions raise several issues for each
IPR: copyright, design patent and trade dress.

%9 E.C.J., 27 January 2011, Flos SpA v. Semeraro E&saniglia SpA, C-168/09; for an analysis of thee;
see E. D. ¥NTOSE “ECJ rules on legislative limitations on copyrightbtection for designs in EuropeJournal
on Intellectual Property Law & Practic®011, available at http://jiplp.oxfordjournalggdié June 2013).

1% The United States and the European Union arerethbers of the World Intellectual Property Orgatiira
(WIPO) and the World Trade Organization (WTO).

101 A, KINGSBURY, op cit, p. 391.
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Section 2: Copyright

81. In general

Copyright might be considered to be the “goldertgmtion” for a creator. This is mainly due
to the fact that it has the longest term, is freeh@arge, and applies automatically as soon as
there is an artistic creation. The basic principdes similar in the United States and the
European Union since they are both signatorieshefWIPO treati€S” and WTO TRIPS
Agreement®®. The effort to introduce minimum international redards for copyright rules
was made by the Berne Convention. As stated by. ECARTER, the following adoption of
TRIPS “gave teeth to the harmonization effort bingyintellectual property protection to
trade; nations that fail to comply with TRIPS mag kubject to international trade
sanctions*®*., However, copyright protection remains a terribright. Therefore, the core
principles such as authorship, duration, rights;eptions and remedies are treated at the
national level, based upon the respect of intesnatibinding treaties and agreemétts

Copyright protection can only apply to “expresseelais” not ideas themselves. This is the so-
called principle of “idea-expression dichotomy”.elfbonditions of originality and fixation are
the two paramount requirements for copyright priad@c Moreover, the terms of protection
are similar: 70 years after the death of the adtAoFhe economic right€’ provided to the
author are also similar in the United States amdHEbropean Union: right to distribute, to

make available to the public and right to reprodffce

Finally, both the United States and the EuropeaiotJprovide that the creative work has to
be original but not unique. This means in theoat tivo artists are allowed to end up with the

same creation, and therefore both be provided giote if these creations were created

192 Berne Convention for the Protection of Literarglartistic Works, 9 Sept. 1886, as revised at Pami@4
July 1971, available at http://www.wipo.int/treatien/ip/berne/trtdocs_wo001.html (6 June 2013).

103 Agreements on Trade-Related Aspects of Intellédsperty Rights, Annex 1C of the Marrakesh
Agreement Establishing the World Trade Organizatsigned in Marrakesh, Morocco on 15 April 1994,
available at http://www.wto.org/english/tratop_ig4r e/t_agmO_e.htm (6 June 2013).

194 E L. CARTER, “Harmonization of copyright law in response to teclogical change: lessons from Europe
about fair use and free expressiod”,La Verne L. Reyvol. 30, 2008-2009, p. 315.

195E L. CARTER, op cit, p. 473.

19617 U.S.C. §302(for works made for hire: 95 yeansrf publication or 120 years from creation, whictreis
the shortest)Council Directive 93/98/EEC of 29 October 1993 haniming the term of protection of copyright
and certain related rights.

197 Contrary to the European Union, the United Stetess not recognize any moral right to the author.
10817 U.S.C. §106(1)-(6); art. 2-4 Copyright Direetiv
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independently. This possibility does not exist esidn patent law, which forbids parallel
creations. Moreover, this requirement of originalis in general considered as a lower

standard than the condition of novelty for desigtept®.

82. The United States and the principle of sevéirabi

The applicable regulation lies in the 13 chaptefshe Title 17 U.S.C. The copyright
protection encompasses a very wide range of predficthe category related to the scope of
this thesis concerns the “pictorial, graphic, acatural works*'%. As defined in §101, these
works include: “two-dimensional and three-dimensioworks of fine, graphic, and applied
art, photographs, prints and art reproductions, angfobes, charts, diagrams, models, and
technical drawings, including architectural plaBsich works shall include works of artistic
craftsmanship insofar as their form but not theiechmanical or utilitarian aspects are

concerned (...)".

Concerning the protection of the CAD creations thate mentioned above, these seem to be
very similar and therefore embodied by the ternctitécal drawings” in §1042% Moreover,
they respect the requirement of being fixed onrgitde medium of expression given that
“they can be perceived, reproduced, or otherwisangonicated, either directly or with the

aid of a machine or devicE?

The United States’ copyright regime has a fundaaieptinciple: there is no copyright
protection of useful articles. The last sentenc81df1 strongly limits the scope of protection:
“the design of a useful article, as defined in théction, shall be considered a pictorial,
graphic, or sculptural work only if, and only toetlextent that, such design incorporates
pictorial, graphic, or sculptural features that bandentified separately from, and are capable

of existing independently of, the utilitarian asfseof the article”. A useful article is defined

199D, AMOR, “World IP Report: Protecting Italian lamps andyetairs: proposed repeal of section 52 CDPA
(UK)", Bloomberg BNAvol. 26, n° 10, October 2012, p. 2, available at
http://www.hoganlovells.com/newsmedia/newspubs/mthidaspx?publication=8409 (6 June 2013).

11917 U.S.C. §102.

11117 U.S.C. 8102 (a)(5).

112 H. BREAN, op cit, p. 33.

13 |bidem.
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as “an article having an intrinsic utilitarian fdion that is not merely to portray the
appearance of the article or to convey informatith”

Therefore, the United States applies the so-cdifethciple of severability”; it must be
possible to identify the artwork separately frone titilitarian aspects of the object. This
method has led to several cases, issues, and detratthe doctrine. The idea is that the
artistic expression of the author should alwaysdygarable from the utilitarian aspect of the
article. Therefore, copyright does not protectwiele product but only the artistic features
that stand alorté>. There are currently two ways to separate ornamheeftures from
functional ones: the traditional “physical seveli&fdi and the “conceptual severability”
which was created later by case 1&wSince a design always strives to be as incorpdras
possible within the functionality of an object,niight be stated that “The better a product’s

design, the less likely it is to have copyrighttpation™'’.

As stated by M. WINBERG®and numerous authors before him, the courts’ argtsraeeply
differ from each other concerning this delicategjios of severability. IKieselstein-Card v.
Accessories®, the Court concluded that a pair of fancy belt Kies had conceptually
separable sculptural elements since the artistimehts played a primary role. Concerning a
sculpted mannequiff, the Court held that this requirement had not been because the
features of the mannequin were “driven by the tatian need to display clothing™
Concerning a bike ra¢® the Court decided that an industrial design, ef/erell-executed,
could not be protected by copyridfit It was noted by the Court that conceptual sefiisab
exists where the “designer’s artistic judgmeéfitis exercised independently of the item’s
function. Finally, concerning a cosmetology manriediead?®®, the Court remained in line
with the previous case by stating that: “If thenedmts do reflect the independent artistic

judgment of the designer, conceptual separabikigte. Conversely, when the design of a

1417 U.S.C. 8101.

15 M. WEINBERG, “What’s the deal with copyright and 3D printing@3nuary 2013Rublic knowledgep. 9,
available at http://publicknowledge.org/Copyrigli2f¥rinting (6 June 2013).

16 Kieseltein-Cord v Accessories by Pednic., 632 F.2d 989 U.S.P.Q. (BNA) 1 (2d Cir. 1980

7P J.SAIDMAN, “The crisis in the law of designsJ, Pat. & Trademark Off. Sog'yol. 89, 2007, p. 307.
118 M. WEINBERG, “What's the deal with copyright and 3D printing®p cit, pp. 10-13.

119 Kjeseltein-Cord v. Accessories by Pearl,.|r&32 F.2d 989 (2d Cir. 1980).

120 Carol Barnhart Inc. v. Econ. Cover Corp., 7F32d 411 (2d Cir. 1985).

121 M. WEINBERG, “What's the deal with copyright and 3D printing®p cit, p. 11.

122 Brandir Int'l, Inc. v. Cascada Pac. Lumber C834 F.2d 1142 (2d Cir. 1987).

123 |bidem p. 1147.

124 |bidem p. 1145.

125 pivot Point v. Charlene Product872 F.3d 913 (7Cir. 2004).



23

useful article is as much the result of utilitarjznessures as aesthetics choices, the useful and
aesthetic elements are not conceptually separableThe Court concluded by granting the
copyright protection for the mannequin head. It wassidered that the face could have been
made in many other ways and that the artist didhaste to follow strict industrial design

requirements.

It seems obvious that despite the wish of the Gdiorcreate a clear framework around these
notions of “separability”, the judgments still d@ff from one another. That leaves potential
individual claimants with an unpredictable “casedage” analysis. However, it is shown by

these cases that utilitarian objects are not likelge protected by copyridft. It should also

be noted that the last cases seem to come closke tcurrent principle of “multiple forms”

that applies more or less strongly in the EU Mengtates as analyzed below.

83. The European Union and the numerous regimes

Copyright is probably the least harmonized rightbas the European Member States. The so-
called Copyright DirectivE® has actually only created a minimum harmonizasi@mdard for
copyright and related rights in the informationisbc For instance, no definition is given as
to what is subject to copyright protection, leavthg Member States to determine whether or
not copyright protection should apply to industdakigns in their domestic 8. Therefore,

it can be considered that the European Union ownhslifferent regimes of copyright with
conditions for protection that vary from a Stateatmther. In Member States such as ltaly,
Germany, Portugal and Spain, a high degree otiartieerit is required in the wotf. Italy is
thus considered as more exigent regarding the tondiof originality than Member States
such as France and Belgitith As said above, copyright plays a small part fesigns in Italy

due to the strict requirement of “artistic valli&”

126 pjyot Point v. Charlene Produgtp. 931

127'p_J.SAIDMAN, op cit, p. 309.

128 Directive 2001/29/EC of the European Parliamentairtie Council of 22 May 2001 on the harmonisation
of certain aspects of copyright and related righthe information society.

129K, A. LEVIN, “A survey of industrial design protection in therBpean Union and the United States”,
E.I.P.R, vol. 25, issue 3, 2003, p. 116.

130G, TrRITTON, Op cit, p. 589.

131 E. DERCLAYE, “La Belgique: un pays de cocagne pour les crésige dessins et modéles RR.D.I., 2009,
p. 107.

132 5ee Tribunal of Milan, 2 August 2012, Vitra PageAG ed altri v. High Tech s.r.l., Case RG 1983/07;
Tribunal of Milan, 12 September 2012, Flos SpA engraro Casa & Famiglia SpA, case R.G. 74660/06. In
both cases, the Courts considered that a signifinditator of the artistic value of the design weras to be
found in the concerned art critics and culturatitnons. The Court of Milan underlined that th&B0 lamp
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Copyright protection can be subject to the “seviditglprinciple”, as applied in the United
State$®® There is also room for the principle of “multifierms” that can be applied at the
step of the assessment of originality: the morestiggpe is dictated by a technical result, the
less the creator was able to integrate his artestpression, and the less the work is likely to
be protected by copyrighf. It can be considered that the “multiplicity ofritss” might help

to determine whether or not the author was forcedreate in a certain way, the creation

being therefore somewhat “imposéd”

An original decision was released in the UK. In daseLucasfilms it was decided that the
copyright protections provided under CPDA 1988 $0 4sculptures” and “works of artistic
craftsmanship” should be limited to objects thatravactually created for these artistic

merits>®. This case concerned helmets from the movie Saas.w

Section 3: The design patent

81. The United States: a design patent stemmimg fhe utility patent

The United States provide a protection for desitpas lasts for fourteen years from the date
of grant®’. As stated in the chapter 16: “Whoever invents aew, original and ornamental
design for an article of manufacture may obtairatept therefore, subject to the conditions

and requirements of this titl®® The design cannot be protected separately froen th

was included in the MoMA collection among otheeimational expositions. This was a clear indicatibthe
artistic value of the work. On the contrary, theneaof the designer, whether well known or not, $thde
deemed irrelevant (see GREDICATO, “Italy: copyright protection only for ‘high leveindustrial design”, 11
October 2012, available at http://kluwercopyrighthtom/2012/10/11/italy-copyright-protection-onty-f
%E2%80%98high-level%E2%80%99-industrial-designyieeJ2013)).

33 n Italy for instance (SeerRANZOSI, “The legal protection of industrial design: unfeampetition as a basis
of protection”,E.l.P.R, issue 5, p. 154 (cited by GRITTON, op cit p. 589).

134 p_ LAURENT, “Exclusion de la protection par le droit des dessihmodéles des “caractéristiques de
I'apparence d’'un produit qui sont exclusivementasgs par sa fonction technique”: passé et prédeRtD. .,
2003, p. 211.

135p. LAURENT, op cit p. 212.

136 Supreme Court, Lucasfilm Limited and others v.sdorth and another, [2011] UKSC 39. The partiesitri
to protect the creation as “sculpture” in ordeatoid the special regime of s.52 CDPA (ie. a lihis years
protection for the mass produced works).

3735U.S.C. §173.

%35 U.S.C. § 171.
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product®. This is in line with the regime of the communitgsign discussed below. As an
illustration of this principle; the emblem of a caill be protected by a design patent if

embodied in the car; there won't be an indepenpestection from the caf’

As for the utility patent, an industrial design hade original, novel and non-obvious to be
granted protection. The novelty requirement iss§atl if “the overall appearance of the
design in the eyes of an ordinary observer is giffefrom the appearance of any other design
in the prior art***. It is interesting to note that the requiremerense closer to the European
condition of “individual character” than the recrnent of “novelty**2The notion of
“ordinary observer” has led to more discussionsittie “informed user” in the European
Union**®. Finally, the requirement of non-obviousness, stémy from the utility patent
regime, goes a step further and is an additionarenstringent standard than the two
European requirements (novelty and individual cttamrd creating difficulties for many
designd™.

As in the European Union, the design cannot betidtby technical functiolf and has to
be visible during the final u¥®. To avoid this exclusion, the designer has to erthat an
alternative design can perform substantially theesdunction. One of the reasons for the
exclusion of technical functions is to ensure thiadtection is not provided to what can be
protected by utility patent. Overall, it is congiee that United States is more stringent for

protection of industrial design than the Europeamnob. Besides the requirement of non-

139 3ohn H. Harland Co v. Clarke Checkw., 711 F. 2d 966 (1"Cir. 1983):Two Pesos, Inc. v. Taco Cabana,
Inc., 505 US 763 (1992) (cited by K. AEUIN, op cit, p. 112).

10K, A. LEVIN, op cit, p. 123.

141K, A. LEVIN, op cit, p. 121.

42 pidem

1“3 The Supreme Court, in the case Gorham, had cletdgd that the ordinary observer should not bexaert
or someone versed in the trade, but rather somsithéordinary acuteness, bringing to the examimatbf the
article upon which the design has been placeddingitee of observation which men of ordinary ingellice
give” (Gorham Manufacturing Co. v. Whjt81 U.S. at. 528 (1871)). However,Anminak & Associates v Saint-
Gobain Calmaythe Court of Appeals (Federal Circuit) upheld deeision of the District Court by stating that
ordinary observer in the case should be the inddiglurchaser. This decision was related to theucirstance
that the product at issue, a sprayer shroud desig®ma component part of a product bottle and coatde seen
alone by the final consumeAiminak & Associates v. Saint-Gobain Calmadl1 F.3d 1314 (2007)).
144p_J.SAIDMAN , Op cit, p. 332.

145 Best Lock v. llco Unicard4 F3d 1563, 40 (1996) (cited byJPSAIDMAN , op cit, p. 320). This principle is
similar to the one we have in the European Unianesihe E.C.J. cagthilips v. RemingtofE.C.J., 18 June
2002, Koninklijke Philips Electronics NV v Remingt&onsumer Products Lt6;299/99).

“®The fact that the design is hidden from the viewhising the end use brings the presumption thiat it
primarily functional (K. A. IEVIN, op cit, p. 122).
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obviousness, US patent law requires strict appiinatormalities for reinsurances and re-
examinations of the designs patents previouslei#s(

Concerning the issue of infringement, the desigmas required, until a short time ago, to
prove two distinct tests: the so-called Gorham &est “point of novelty” tesf® The former
weighs whether the two designs can be considerdeiag identical by asking if an ordinary
observer might buy the accused copy supposing betche other orfé’. The “point of
novelty test” questioned whether it was the noveftyhe registered design, distinguishing it
from prior art, that was appropriate by the accusks$igd®™. This second test for
infringement, considered as a complicated sepaetigairement that weakened the whole
design patent systént, was considered inconsistent and stopped in Séme2008 by the
Court of Appeal (Federal Circuit) Bgyptian Goddess v Swisa

82. The European Union: different levels of harmaation

First of all, it is to be noted that patent desigis faced different levels of harmonization in
the European Union. A design could therefore bedegpted at national level, in a region (I
quote here the Convention of Benelux), or at theopean level. Concerning domestic law,
the Directive 98/71/EC on the legal protection @signs®>® was designed to harmonize
registered protection for industrial design witkiie European Member States. As a Directive,
it leaves some freedom for the domestic regimes. Nlember States remain empowered to

decide how to implement it as long as the goalseaehed.

The regulatiof? provides the existence of both a Registered Contsndesign (RCD) and
an Unregistered Community Design (UCD) with a caintegistry>°.This specific protection
of unregistered design does not exist in the Urtades. The RCD term is identical with the

registered design provided by the directive, i.B. y@ars (5 years that can be 4 times

7K. A. LEVIN, op cit, P. 122.

198 R.KATZ, “A global guide to design protectiori¥Janaging Intell. Prop no. 189, May 2009, p. 55.

49 bidem

%0 |pidem

1 pidem

192 Egyptian Goddess Bwisg 543 F.3d 665 (Fed. Cir. 2008).

133 Directive 98/71/EC of the European Parliament afiithe Council of 13 October 1998 on the legal @ction
of designs.

134 Council Regulation (EC) No 6/2002 of 12 Decemb@d2on Community designs.

135 Office for Harmonization in the Internal Mark@HIM).
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renewed)®. The UCD protection is substantially shorter siftci&asts for no more than 3
years®’. In contrast with the RCD, the UCD occurs upon ljputlisclosure and prevents
commercial use of the design only if an actual capyprover®® Contrary to the United
States, a single application for registered desigy contain several desigidand does not
involve search for prior art. This makes the preaesatively cheap and fa&t and therefore

really appealing for the applicahts

The scope of protection, as in the United Stasea,product. The board of Appeal considered
an RCD for a “toy car® and demonstrated that the object of protectiorotsan appearance

detached of the product, but constitutes a prateaif a concrete product.

The general requirements remain the same. Firet,désign has to be new and have an
individual charactéf®. Both The Directive and the Regulation providet ttree individual
character exists if: “the overall impression it guoes on the informed user differs from the
overall impression produced on such a user by asygd which has been made available to
the public*®® Moreover, a design incorporated in a complex pebdias to remain visible
during the use of the prodd®t The question of the freedom of the creator is &&en into
consideration: a design cannot be solely dictatethb technical functions of the creatith
and the degree of freedom of the designer has tdaken into consideration for the
assessment of the individual charat&erlt seems obvious that more freedom will lead to

more individual character and therefore a greateps of protectioft®. This is followed by

136 Art. 10 Directive 98/71/EC; art. 12 and 13 RegolatEC) No 6/2002.

157 Art. 11 Regulation (EC) No 6/2002.

138 Art. 19(2) Regulation (EC) No 6/2002.

139 Art. 37 Regulation (EC) No 6/2002.

180 The registration is generally issued within 3-6mths, this contrast with the United-States (up,®y2ars)
(R. E.KEEBAUGH, “Intellectual property and the protection of indimtdesign : Are sui generis protection
measures the answer to vocal opponents and aaetuwingress?J. Intell. Prop. L, vol. 13, 2005-2006, p.
262).

181 Moreover, as in the United States, the designeah2 month grace period to fill a design appiticeafter
the design has been made available to the pubiic {#) Regulation (EC) No 6/2002).

182 OHIM, The Board of Appeal, 25 January 2088rrari S.P.A. v Dansk Supermarked Al%ise R0084/2007-
3.

183 Art. 3(2) Directive 98/71/EC; art. 4(1) Regulati(EC) No 6/2002.

164 Art. 5 Directive 98/71/EC; art. 6(1) RegulatidbQ) No 6/2002.

185 Art. 3(a) Directive 98/71/EC; art. 4(2)(a) Regidat(EC) No 6/2002.

18 Art. 7(1) Directive 98/71/EC; art. 8(1) RegulatiEC) No 6/2002.

167 Art. 5(2) Directive 98/71/EC; art. 6(2) RegulatiEEC) No 6/2002.

188 T, HEADDON, “Community design right infringement: an emergirmpsensus or a different overall
impression?”E.I.P.R, vol. 9, issue 8, 2007, p. 338.



28

the so-called must-fit exceptitiii that prevents protection of tools that must beaepced
with the exact same shape in order to fit anothiedyct. This principle might apply, for

instance, to refuse to grant protection for a phoase.

The question of the relation between design anahieal requirements was considered by the
ECJ in the trade mark cagthilips v. Remingtori®. As demonstrated by the Advocate-
General, the technical function exclusion contragith the trade mark protection. Indeed,
contrary to trade mark; “the feature concerned nmagtonly be necessary but essential in
order to achieve a particular technical resultmfoiollows function. This means that a
functional design may, none the less, be eligiblegrotection if it can be shown that the
same technical function could be achieved by amatfiferent form™’%. This principle might
seem very close of the principle of “multiple fofimeentioned concerning copyright: the
characteristic is excluded if it is impossible éplace it by another shape reaching the same
technical resuff?

The question of the “informed user”, mentioned botincerning the notion of individual
characteY’® and scope of protectidfd, is interesting enough to be briefly analyzedisit
considered that the informed user “is not the de=i@r a design expert but possibly someone
with more specific knowledge of the relevant margethaps a retailer or another person
trading with the relevant produdf®. In the case of the board of appeal mentionedetbbit

was held that the informed user was the child wéexduhe toy, and that he could not perceive
the intricate design details of the car. This vigsishared by the United States, seems to be
accepted by the different national Cotitts

189 Art. 7(2) Directive 98/71/EC; art.8(2) RegulatiEBC) No 6/2002 : “A design right shall not subsist
features of appearance of a product which mustsseciy be reproduced in their exact form and disi@rs in
order to permit the product in which the desigim&rporated or to which it is applied to be medbalty
connected to or placed in, around or against angittoeluct so that either product may perform itsction”.
10E €.J., 18 June 2002, Koninklijke Philips ElectosrNV v Remington Consumer Products |€d299/99.
"1 Opinion of Advocate-GeneraldLOMER.

172 LAURENT, op cit, p. 208.

173 Art. 5 Directive 98/71/EC; art. 6(1) Regulation@ENo 6/2002.

174 Art. 9(1) Directive98/71/EC ; art. 10(1) RegulatitEC) No 6/2002.

175 OHIM Newsletter 21 July 2005 (cited by GRITTON, op cit, p. 569).

17 OHIM (The Board of Appeal), 25 January 2068yrari S.P.A. v Dansk Supermarked A/S

Case R0084/2007-3.

Y7 E. DERCLAYE, op cit, p. 107.
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Unfortunately, the interpretations of what is amuat infringement still vary widely from a
State to another. As an illustration: tReocter and Gamblecases’®. This company sued
Reckit Benckisem 6 different countries for infringement of thegistered design in there
spray mechanism of an airspray freshener can. if$tdristance Court of Brusséfand the
Appeal Court of Parf§® considered that the designs were identical. Onother hand, the
UK Court of Appeal reversed the first instance fimd of infringement®’, following the
decision made by the Austrian Court of App&allt should be noted that the United
Kingdom makes a distinction between the “overalpigession” when it comes to the claim of
protection and the “overall impression” when it @srto a potential infringement. While a
“clear difference” is necessary to obtain a degigptection, a mere “difference” is enough to
avoid the infringement of a protected prodfitt Such distinction, not provided by the
Regulation neither the Directive, does not suppb& purpose of harmonization and is

therefore strongly disputable.

In any case, it is interesting to note that theiahof the creator to claim protection for the
whole or, on the contrary, a part of a product) \e&d to different decisions concerning the

“overall impression” and therefore the potentiafrimgement®’

. Also, since the design
protection applies to a product, only the produétthe same nature or function are taken into

account to assess a potential infringertfént

The requirements seen above lead to a large eanlufi the protection for spare pafts
These spare parts will be either excluded becausg dre dictated by technical functions,

because they are hidden during the normal useecause of the must-fit excepti§h Taking

178 For a detailed analysis of the cases, seetDNS“Some clarity, some confusion: 12 P&G v Reckitt
Benckiser decisions help explain registered Comtgutasigns” Journal of Intellectual Property Right and
Practice,208, Vol. 3, n° 6. 2008, pp. 376-385.

9 Tribunal of First Instance of Brussels, 10 Noven®@06, NV Reckitt Benckiser (Belgium) v. The Perc&
Gamble Company, Case AR 06/7130/A (cited by Tong, op cif).

18 Cour of Appeal of Paris, 17 January 2007, La SedReckitt Benckiser France v. La Societe Prodter e
Gamble Company, Case 06/07360 (cited by ToNg, op cif).

181 Court of Appeal Of England and Wales, 10 Octot¥72 Practer & Gamble v. Reckitt Benckiser [2007]
EWCA Civ. 936 (cited by D. BNE, op cif).

182 Oberlandesgericht Wien, 6 December 2006, The BrécGamble Company v. Reckitt Benckiser Austria
GmbH, Case 5 R 195/06t (cited by Drd8IE, op cif).

183 See Court of Appeal Of England and Watgs cit (cited by D. SONE, op cif).

184 See G. RITTON, op cit, pp. 580-581 (taking the example of a spoon whichadistinctive handle).

185 F DE VISSCHER op cit, p. 25.

18D, MENDIS, “"The clone wars: episode 1 — the rise of 3D prigtand its implications for intellectual property
law — learning lessons from the past2’l.P.R, vol. 35, issue 3, 2013, p. 163.

87D, MENDIs takes the example of exhaust pipes for a car, bskiaks for a bicycle or mobile phones covers
(D. MENDIS, op cit, p. 163).
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the imaginary example of the “Scorpio automobité”it should be questioned if the tail door
handles were designed as ornamental featuresamhteve a technical result (such as a better
grip) in order to decide whether or not it can betgcted. It will also be asked whether
another shape might perform the same result. Needte say those assessments might be
highly sensitive and unpredictable, especially sitieere has always been a relation between
the design and the function. As stated by MeINBERG. “In general, industrial designers
achieve elegance by wedding form to function — ifigda single way to meet both

imperatives*®.

Neither the Regulation, nor the Directive is inteddo affect the national IPRs that apply to
designs, such as unregistered design YighThe United Kingdom is the only State that
provides an unregistered Design, which is quitdetght from the one provided by the

Regulation. Indeed, it protects internal featusesille or not) and lasts 10 ye&ts

Concerning the Benelux, the Uniform Law of Benelux|ine with the Directive 98/71, was
replaced in February 2005 by the Benelux Conventionintellectual Properly’. This
Convention, applicable since February 2007, dodschange the basic provisions of the

previous regime.

To close the question of the European rules, ittrbesunderlined that the conditions for a
product to be deemed “disclosed” are less wide tbarthe utility patent. Indeed, a design
will not be considered to have been made availablibe public where “these events could
not reasonably have become known in the normalseoof business to the circles specialised
in the sector concerned, operating within the Comitgir®>. Nevertheless, the place of
disclosure will not be taken into account: A mod&closed outside of Europe could be

known by the concerned sector within the Europeaiot)®.

188 K. A. LEVIN, op cit, pp. 122-123.

189 M. WEINBERG, “It will be awesome if they don’t screw it up: 3Dinting, intellectual property, and the fight
over the next great disruptive technologytblic KnowledgeNovember 2010, available at
http://publicknowledge.org/it-will-be-awesome-ifefrdont-screw-it-up (6 June 2013).

190G, TRITTON, Op cit, p. 562.

! bidem

192 Benelux Convention on Intellectual Property (Tradeks and Designs) of 25 February 2005, available a
http://www.wipo.int/wipolex/en/other_treaties/ddsgisp?treaty _id=229 (6 June 2013).

193 art. 6(1) Direction 98/71/EC; art 7(1) Regulat{@C) No 6/2002.
19 £ DE VISSCHER op cit, p. 23.
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Section 4: Trade dress

Like copyright, trade mark is a very attractive tpation for companies given that it can last
forever as long as the periodical fees are paié. dltimate goal behind this right is however
different than for the other intellectual properigghts. Indeed, the purpose is the protection of
the consumer, not the creator. Trade mark perimgsodnsumer to be aware of the origin of a
product and to distinguish the said product frorheotproducts within the same field.

However, it has the spillover effect of protectizggtain design elemerita

The term “trade dress” might be considered as aesiion of trade mark, relating only to the
shape of the item. Indeed, it should be kept indrthmat trade mark is not only to protect
words’ representation. A classical example of ddraark is the shape of coca cola’s bottle.

This section might not seem really pertinent far gresent thesis. It should be kept in mind
that manufacturers will always strive to expand ghepe of trade mark protection given that
it is potentially infinite in timé®®. Nevertheless, since this IPR should not constitutreal
difficulty with respect to the spread of 3D prirgethe section will be succinct.

81. The United States

Given its particular purpose, the protection isited in the “use in commerce”. Copying is
not in itself a violation of the law. On the comrausing a copied trade mark in commerce to
deceive the consumer is a violatidn Therefore, it is permissible to copy a producitected

by trade mark for a personal purpose. Indeed, doissidered that the individual will not

deceive himself given that he is aware of the ar@ithe copy he just made.

Following the Court decisions in Wal-M&tt and TrafFix®, it can be considered that a

design might be protected under trade dress proteat very rare circumstanc®d This

195p_J.SAIDMAN, op cit, p. 304.

1% M. WEINBERG, “It will be awesome if they don’t screw it up: 3Dinting, intellectual property, and the fight
over the next great disruptive technologyp, cit, p. 14 (quoting Wal-Mart Stores and Traffix dewagd-or the
EU, see the E.C.J. case (E.C.J., 18 June 2002nKlgké Philips Electronics NV v Remington Consumer
Products LtdC-299/99).

Y715 U.S.C. §1114.

19 \wal-Mart Stores, Inc. v. Samara Bros., [r629 U.S. 205 (2000).

199 TrafFix Devices, Inc. v. Mktg. Displayiic., 532 U.S. 23 (2001).

20'p_J.SAIDMAN , op cit, p. 304.
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comes from the requirement in the Wal-Mart decisiéra “secondary meaning™. As it is
the case in the European Union, it takes time fpragluct to become somewhat famous and

obtain such secondary mearfiffg

82. The European Union

In The European Union, as long as a sign is capablaeing represented graphically and
capable of distinguishing the good or services fimme other, it can be protected by trade
mark®. Such as for design, there is a Community tradekmegimé® a trade mark
Directive’®® and the Benelux Conventitfi Like in the United States, the trade mark owner
can prevent any third party from using his tradekma the use of trad&’. Concerning the
relation of trade mark and technical features,asuwnentioneduprawith the casé>hilips v.
Remingtof’® that the theory of “multiple forms” does not appiytrade mark: If the sign is

necessary for a technical result, it is excluded.

21 The secondary meaning, acquired over time witleetibing, means that an association between thgrdes
and the source of the product must be made byahsumer (PJ. SAIDMAN, op cit, p. 304).

292p_J SAIDMAN , op cit, p. 304.

203 Art, 2 Directive 2008/95/EC; art. 4 Regulation (B 207-2009.

294 Council Regulation (EC) No 207-2009 of 26 Febru2z®99 on the Community trade mark.

Directive 2008/95/EC of the European Parliamentafritie Council of 22 October 2008 to approximéue t
laws of the Member States relating to trade marks.

“%Benelux Convention on Intellectual Property (Tradeks and Designs) of 25 February 2005.

297 Art. 5 Directive 2008/95/EC ; art. 9(1) Regulati#C) No 207-2009.

28 E C.J., 18 June 2002, Koninklijke Philips ElectosriNV v Remington Consumer Products L@d299/99.
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CHAPTER Ill: THE CURRENT WEAKNESSES OF THE RULES IN
RELATION TO 3D PRINTERS

Section 1: Generality

81. More products concerned and more rights to wpfAh upcoming headache

on the internet

In the previous chapter, the several rights thaghmiprotect designs were discussed.
Differences have been underlined between the UiStates and the European Union as well
as between the European Member States. Finallydlitfieult relation between these rights
and utility models has been underlined. This lemdsn important observation: All these
intellectual protections of physical objects’ ape®es, as well as their involved issues, are
going to be widespread on the digital web thankdDqrinters and CAD files.

The tangible objects, printable by 3D printing, drgitalized into 3D files and can be shared
on internet, which knows no boundary. Every singkgp within the regime of design

protection that is revealed in the physical worldl e mirrored and accentuated in the web
2.0. It could be considered that we have been galfikPs issues related to the internet for
several years already, especially regarding ther@mment industry. However, it is now

clear that, while the current movie and music fise basically protected by copyright, a
larger range of rights apply to 3D objects. Mostrdoies accept the possibility for a product
to be protected by several IP rights. As a consacpigorinting an object might not infringe a

specific IP right while breaching another 6He

The caselucasfilms was already discussedupra Regarding the potential copyright
protection of helmets, the Court in the United Klogn refused to grant copyright protection
for these itenfe® It is interesting to note that, in 2006, the l@ditDistrict Court (Central

District of California) had ruled in favor dfucasfilmand granted $20 million in respect of

Mr Ainsworth’s acts of copyright infringemént. After having refused to merely enforce this

29D, MENDIS, op cit, p. 167.

210 gypreme Court, Lucasfilm Limited and others v.shorth and another, [2011] UKSC 39.

21| ucasfilm Ltd. v. Shepperton Design Studios Limit&&. District Court for the Central District of
California, No CV05-3434 RGK (2006).
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judgment on its territory, the English Supreme GCaonfirmed the Court of Appeal by
rejecting the copyright protection. This is agaigad demonstration of the numerous “case-

by-case” assessments and challenges that couddimtise future on the internet.

Besides this open door for more IPRs over the wedgems that 3D files might raise another
paramount issue compared to music and movie filbss difference lies in the fact that
people are more likely to modify, improve, and wgsh designed products in a 3D file than
music files and, even more obviously, movie filésAs stated in the introduction, | am
convinced that not everyone has the soul of a terkeager to invent and create. However, as
the programs get more and more user friendly, gewll probably begin to change some
aesthetical elements within the 3D file. These nmrress substantial changes would be made
in order to add or remove some features, and thereésult in a more personal object, in line

with the tastes of the owner.

As a practical illustration of this statement, acmuld quote the case of Thomas Valenty
mentioned abov®. Actually, there was no certitude that Thomas wotlave been
condemned if the case had been brought before &,@suhe was accused of having copied
the style of the game, which cannot be protéifedhe figurines had been tweaked before
being scanned and posted Tmngiverse The same question might be asked forgherose
triangle case since the 2D Penrose triangle was in thégpdbimairf™>. On the one hand, it
could be argued that the 3D form created by D. &alitw was enough creative to be
separately copyrightatdf€. On the other hand, copyright allows for similadépendent
creation and the alleged infringing work might lmnsidered as another interpretation of the

same underlying public domagenrose triangl&"’.

#12The link could be made with the worldwide famoasg “Technologic” by Daft Punk that was used foeon
of the most famous?od (Apple commercials. The first verse of this song goabMBuy it, use it, break it, fix
it, Trash it, change it, mail - upgrade it, Chaitg@oint it, zoom it, press it, Snap it, workdglick - erase it,
Write it, cut it, paste it, save it, Load it, chdatkquick - rewrite it, Plug it, play it, burn itip it, Drag and drop it,
zip - unzip it, Lock it, fill it, call it, find it,View it, code it, jam - unlock it, Surf it, scratl pause it, click it,
Cross it, crack it, switch - update it, Name iterd, tune it, print it, Scan it, send it, faxename it, Touch it,
bring it, pay it, watch it, Turn it, leave it, starfformat it” (Daft Punk, “Technologic”, albutduman after all
2005).

3 35ee p. 16.

24 C. THoMPSON op cit

215 B, RIDEOUT, “Printing the impossible triangle: The copyrightdlications of three-dimensional printing?,
Bus. Entrepreneurship &.Lvol. 5, 2011-2012, p. 170.

*1%|bidem

7 Ibidem
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For each case, the main question will be to deteenathether or not the alleged infringing
design can actually be considered as a genuinegefment. Concerning the design patent,
the several European trials opposiAgocter and Gamble mentioned above form a good
picture of the uncertainty in the domain. In thediof copyright, the Judgment infopacf*®
could be applied in the future to several technsttalations related to design. The responses

of the courts will be likely to stray from each eth, leaving room for a lot of uncertainty.

As stated in the first chapter, the field of tasgkeproducts will increase as the technology
improves and can produce objects in a wider ramgeaterials. Again, one could for instance
mention the field of clothes, for which jurisdiati® might face in the near future alleged
infringing CAD copies as well as 3D printed copiésA case that concerned clothing
accessories has already been mentiggata concerning the United States: the Court had
concluded that a pair of fancy belt buckles cowddgbanted protection since the artwork was
conceptually separabf®. A. MACHNICKA wrote a paper which compares the intellectual
protection of fashion design in the European Urdad the United Statés. The conclusion
concerning the United States is in line with whaisvgaid in the second chapter; US Courts
can apply with discretion the severability testigues related to clothes, releasing decisions
that are actually the reflection of a judge’s pas@piniorf?. The European Union does not
have a particular concern about the protectiorashibnper sé*°. Nevertheless, it seems that
domestic laws and national Courts are more condewith this issu&”’. In France, where
Paris is often perceived as the capital of fasherprotection for fashion creations was
introduced in by a law of 12 March 1952. The Cotilntellectual Property repealed that law,

Z8E C.J., 16 July 2009, Infopacq International A/®ankse Dagblades Forening, C-5/08. In this dases
decided that an eleven words quote might be a agyinfringement. “Regarding the elements of suaitks
covered by the protection, it should be observatttiey consist of words which, considered in igofg are not
as such an intellectual creation of the author amploys them. It is only through the choice, segeeand
combination of those words that the author may esghis creativity in an original manner and adghigvesult
which is an intellectual creatidn.Following the reasoning of the Court, a tangibipression should be
protected when it reflects the author’s intellettiraativity.

19 As mentioned in the first chapter, a 3D printeessr wallet or sunglass can already be orderedeonli

20 Kjeseltein-Cord v. Accessories by Peank., 632 F.2d 989 U.S.P.Q. (BNA) 1 (2d Cir. 1280

2L A, MACHNICKA, “Fashion design — The European Union and the UrStates compared: The role of fashion
creations and their legal recognition”, iechnology and competition contributions in honofiHanns Ullrich
Edtions Larcier, Bruxelles, 2009

222 A MACHNICKA, op cit, p. 214. The author analyzes different ca¥ésimsicality, Inc. v. Rubie’s Costume
Co., Inc, 891 F. 2d 452 (¥ Cir. 1989) National Theme Productions, Inc. v. Jerry B. Bégk,, 696 F.Supp.
1348 (S.D. Cal. 1988AnimalFair, Inc. v. Amfesco Indus., In®&20 F. Supp. 175 (D. Minn. 1985) a@tosen
International Inc. v. Chrisha Creations Lidt13 F. 3d 324 (2 Cir. 2005).

223 A, MACHNICKA, op cit, p. 217.

224 A, MACHNICKA, op cit, pp. 217-218.
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but expressively included the provision of copytighotection for fashion desigifa As a
result, no clear framework for assessing issuedingl to the future jackets and bags can be

determined through past court decisions and cukegiglation.

Compared to these future situations, the assessyhére judge is currently easier concerning
the claim for an unlawful distribution of a film py. First, the judge is able to quickly assess
whether or not the movie is protected by copyrighécond, it is clear that the movie
distributed is a genuine copy of the original, awad an independent creation. It is possible to
replace the movie in this example by, say, a 3tphble designed cup covered by little
pins’®. It is certain that that the assessment of thggudlill be substantially more difficult.
First, the judge will be no longer able to deterenas swiftly whether any, or several, IPRs
apply to this utilitarian object. Regarding this,has to be noted that the little pins have a
utility function since they prevent the user froettqig burned when the cup is filled with a
hot beverage. Second, it will have to be assesdeether a highly similar cup will be
considered as an infringement. The situation walldyen more complicated when the cup is
also covered by specific colors and drawings. Nessdto say that the jurisdictions of France,
Italy, the United Kingdom or the United States &kely to have different analysis and
therefore issue different decisions. This is pedgishe direction where 3D printers and CAD

files usher us.

82. The remaining difficulty of the enforcement

It is thus clear that the assessment of claimedneninfringements should become
substantially more complicated than it is todayrtik@rmore, it should be kept in mind that
any rule, clear or not, has to be enforced. Thagestent is particularly pertinent concerning

cyberspace and could lead to the observation tiatright protection as never been stronger

2% «Creations of seasonal industries of clothing dadoration” (Art. L. 112-1 and L. 112-2, 14, Codeld
propriété intellectual) (cited by A. MCHNICKA, op cit, p. 218).

“® This is actually an existing product: tHedgehog cupvas created by the design stuBiarojetin 2010 (to
see a picture of the item: http://www.burojet.carhig¢re is the description given of this designeatipct on the
website: “The Hedgehog insulation cup, made o@printed Polyamide. The inner cup is the corato
hold the liquid, the outer cup is former troughgiareating a skin of air between your hot drind gaur hands.
The pins get smaller at the top of the cup towéndsim so you can feel with your lips if the driisknot too
hot! Hedgehog cup is suitable for hot and cold almoholic drinks, and available in white, grey dntack”
(http://www.burojet.com/ (6 June 2013).
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while copyright enforcement has never been weakan ttoda§’’. The current struggle
against pirated files constitutes a perfect exangbléhe issues that could arise with 3D
printers. Indeed, the well-known pirating organiaat The Pirate Baydeclared in 2012 that
the next major kind of circumvented consumer préslwould be these 3D objects: “One of
the things that we really know is that we as a agciwill always share. Digital
communication has made that a lot easier and wiitioue to do so. (...) Today most data is
born digitally. It's not about the transition froamalog to digital anymore. (...) We believe
that the next step in copying will be made fromitdigform into physical form. It will be

physical objects*®,

Some online platforms, such asingiverseor Quirky, support consumers in sharing their
ideas all around the world. Like D.EWDIS, one could ask oneself is this does not constitute
the start of another “Napster revolutiéf’ In short, the casiapstef*’ was about a Peer-to-
Peer platform that contained an explicit list ontamts (including music or movie files
protected by copyright) available for sharing. lasvdecided that Napster should be held
liable for contributory infringement because it tnéhat the platform was mainly used for
infringement and could have purged the unlawfukugée Court quoted the caSeny>?, in
which it was considered that the possibility foolgto be used for an illegal purpose was not
enough to condemn the manufacturer of that tools Twas followed in 2005 by another
worldwide famous case Grokstef® - in which the Supreme Court also concluded that t
website was liable for indirect copyright infringent. Contrary to the website Napster, there
was no central server managing lists of files. gsanother argument than its previous case,
the Court stated th&rokstershould be liable since it was obviously awarerad aromoted
these infringements. It was underlined that, ir With the cas&ony the mere support for
distribution was not enough to be held liable, ewgth the knowledge of infringements. The

question of enforcement will be further discussethe last chapter of this thesis.

22" This idea was enhanced by Bal&zs.o, amember of the panel at the presentation “Balanairigndamental
rights in online copyright enforcement” (24 Janu2@l3, Computer, Privacy & Data Protection Confeesn
6" edtion, Halles of Schaerbeek, Brussels).

228 «Eyolution : New category”, The Pirate Bay Blo@® 2anuary 2012, http://thepiratebay.org/blog/20@dcby
D. H. BREAN, op cit, p. 12).

229D, MENDIS, op cit, p. 159.

230 A and M Records Inc v. Napster 1889 F. 3d 1004 {9Cir. 2001).

231 50ny Corp. of America v. Universal City Studios, 1464 U.S. 4171984).

232 Metro-Goldwyn-Mayer Studios Inc v. Grokster B#5 U.S. (2005).
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Section 2: Copyright

Particular issues arise when it comes to 3D pisred the sharing of 3D files on the internet.
In this thesis, two specific questions are tackl&de relation between CAD files and

copyright and the issue of private use.

81. Copyright and CAD files: The Penrose triangle

There is no doubt that the combination of 3D prst&nd CAD files constitute a real threat to
the copying and distribution monopolies of the awogiyt owner. This also leads to a delicate
question in the application of the law: To which ane of expression should copyright

protection apply?

Before the “Valenty case” mentioned ab®\e another dispute related to 3D printing
occurred. The “Penrose cag&* which concerned a CAD file with a 3D represeotaif the
so-calledpenrose triangle might be considered the first take-down notickatesl to 3D
printing?>. This triangle is a well-know 2D optical illusioit. was published by Penrose &
Penrose in 1958 in the British journal of Techngfdg It is an “impossible figure” since it
cannot be turned into a real 3D object. HoweveéDaobject might look like the 2D drawing
in a certain angle. Dr. Schanitz did create suchobject and printed it via the website
ShapeswayThen he posted a video of his creation on thermet. Seeing that video as a
challenge, Artur Tchoukanov created a personalimersf the triangle. His version was
uploaded on the sharing platforihingiverse under the pseudonym artur 83, with the
instructions explaining how to reach that resuhisTinitiative resulted in a take-down notice
being sent by Dr. Schanitz Thingiverse A copyright infringement was claimed against artu
83 and Chylld (who had made a derivate versionrttiuk’s public domain licensed worK).

As noted by B. B®EOUT, it was not specified by the notice if the protecteatk was the 3D

file or the actuapenrose triangleas produced by a 3D printéf®. Copyright protection can

23 35ee p. 16 & 34.

234 B, RIDEOUT cites B. RTTIS, Copyright Policy(Blog Thingiverse which is no more accessible).

235 B, RIDEOUT, op cit, p. 161.

238 S . ENROSE& R.PENROSE “Impossible Objects: A Special Type of lllusiorBrit. J. Psychal vol. 49,
1958, p. 31 (cited by BRIDEOUT, op cit, p. 165).

237 Cited by B.RIDEOUT, op cit, p. 166.

2% |pidem
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only apply to the concrete expression of the authaoes not protect the ideas themselves.
Concerning the case penrose triangleit could be argued that there was no violatiothef

original file since Artur used a new file to creatsimilar objec®.

In the field of 3D printers and CAD files, copyhigmight thus have to apply at different
moments for the same content. When the CAD filersated but also when the product
comes into being when printed. It was mentionetheintroduction that a digital 3D object
might be either created via a 3D program or camstia mere copy of a physical creation via

a 3D scanner.

A few different situations have to be stressed amalyzed. First, an individual could make a
3D scan of an unprotected product and obtain @adligD copy. As a first statement, it could
be considered that a mere scan should not be indep#y protected®. This point of view is
defended on the basis of case law in the Unitett$th As stated by M. \WINBERG. “The
fact that many 3D scanners explicitly try to reproel the scanned object as faithfully as
possible further undermines claims of originalffy” Concerning the scanned object, it was
said supra that the conditions for granting copyright protectvary in practice within the
European Member States and between the Europeamn Wmd the United States. In the
present case, one can merely consider that an tegped object is integrated, via a scan, in a
CAD file. Since neither the object, nor the CADefitself, is protected, everyone should be
allowed to basically do whatever he wants withftleewithout infringing any copyright. This
means the possibility to reproduce, change, shatgant.

An unprotected object could also be created diremtlcomputer, digitally. Once again, since
no copyright is granted to the object, the sameclosion can be advanced: the product can
be printed and shared. Indeed, printing the olgeatd not be considered as an infringement
since there is no copyright protection appliedticConcerning the CAD file, opinions could

be divided on determining whether or not such a G#dcan be protected by copyright. In

239 B, RIDEOUT, op cit, p. 167.

240 M. WEINBERG, “What’s the deal with copyright and 3D printing® cit, p. 15.

241 Meshwerks, Inc. v. Toyota Motor Sales U.S.A, 528 F. 3d 1258 (10th Cir. 2008) (about a 3D sufam
truck for use in commercialsigridgeman Art Library, Ltd., v. Corel Corporatip85 F. Supp. 2d 421 (S.D.N.Y.
1987), modified 36 F. Supp. 2d 191 (S.D.N.Y. 199% last cases concerned high quality photogrdpthas
concluded that these were not independently prededthe same conclusion for 3D printers would blanim

with this previous opinion (cited by M. FMNBERG, “What’s the deal with copyright and 3D printing®} cit, p.
15).

242M. WEINBERG, “What’s the deal with copyright and 3D printing®p cit, p. 15.
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my opinion, a CAD file is not likely to be protedtdy an independent protection since it
lacks the creative element. As stated by MEINBERG. “If there is only one way to represent
a given useful object [not protected by copyrighth CAD program, it is unlikely that a court
would grant the designer of the object copyriglutection in the design filé*>.

As saidsupra the United Kingdom already has a clear provisioncerning this issue. CDPA
s. 51 has already been discussed above. It protgepossibility to print the content of a
design document without infringing the copyrighttisht design document, as long as it is not
based on or embodying pre-existing artwork. It seariear that this notion of “design
document” encompasses the 3D fifésIn that case, it means that using the 3D fil¢ptint”

an unprotected object would not infringe the caglyriof the 3D filé*® while sharing such 3D
files would constitute an infringement of this coght**°. In my opinion, one should go even
further than the English law by stating that nocsioe copyright protection should apply to
CAD files. In practice, a utilitarian object, natopected by copyright and embodied in a CAD
file, could be either printed or shared withoutrimfing any kind of copyright. However, it
will still be assessed whether other IPRs protbet object and thus limit therefore the

possible uses of it.

Following from the previous considerations, the sajuestions have to be asked in relation
to copyrighted objects. It seems that in this csesituation should be more straightforward.
A scan of a protected object means a copy of thgtct The core purpose of copyright is to
grant a monopoly for any reproduction and distifiutof the protected work to the

rightholder. Therefore, it might be considered #way person scanning, sharing or printing a
CAD file of a protected object would infringe thights of the concerned rightholder(s). The
same will apply if the object is digitally create®ccording to M. WEINBERG, there should be

an independent copyright for the file, considerihgt the object is a derivate work of that

247

file=™". Once again, I think that no distinction shouldnb@de between the items and the CAD

243 M. WEINBERG, “What's the deal with copyright and 3D printing® cit, p. 17.

2445 BRADSHAW, A. BOWYER & P.HAUFE, “Intellectual property implications of low-cost 3Winting”,
Scripted vol. 7, issue 1, 2010, p. 24. The authors ilatstthis certitude with the case High Court of idest
(Chancery Division), 22 February 1999, Mackie Dasitnc. v. Behringer Specialised Studio Equipmét)(
Ltd & Ors. [1999] RPC 717.

245 | mentioned above the CDPA 1988 s. 51

246 5 BRADSHAW, A. BOWYER & P.HAUFE, op cit, p. 25.

247 M. WEINBERG, “What’s the deal with copyright and 3D printing®} cit, p. 19.
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file. In any case, the attention will be drawn ke tobject itself. The copyrightability of a
CAD file will basically depend on the copyrightabilof that underlying objeét®

To close this section, one should ask whether Cid3 tould be protected by copyright in
the same way as computer programs. Both the U&tatks and the European Union allow
the protection of computer prograffis but the exact notion remains vague. | share the
opinion of B. RDEOUT by asserting that a CAD file should not be intrcetiin the category

of computer programs: “What differentiates 3D CAl@d from other computer programs is
that the 3D CAD files are basically just a triaragyulepresentation of a 3D object. The CAD
files themselves do not control how 3D printersrape they merely serve as more of a
blueprint for software to utilize. As a result, Csuwould likely not find CAD files to be

considered copyrightable softwafe”

82. Copyright and private copying

The possibility to copy for private use has alwhgen a heated debate in the European Union
and all over the world. It constitutes a well-knoexception to the reproduction monopoly of
the copyright owner. Therefore, the private copg in the middle of the struggle between the
rightholders, who claim the loss of income, and ‘theti-IRPs organizations” that advocate
for increased freedom through sharing. In the EeaopUnion, the frame of thexceptiorhas

not been harmonized even after the Directive 2@1dB copyright in the informatics
society”’. Therefore, one could say that “the law of copyiimdcurope remains as diverse as

its cultural traditions®?2.

The private copy was first advanced as a necefssithe respect of private life. Nevertheless,
Digital Right Managements (DRMs) - also called Trechl Protection Measures (TPMs) —
allow the prevention of private copy without intiars in the private sphef®. It should be

248 B RIDEOUT, op cit, p. 168.

249.S. Copyright Office, “Circular 61: Copyright Retration for Computer Programs, June 1999 (cige&b
RIDEOUT, op cit, p. 167); Directive 2009/24/EC of the European Rarént and the Council of 23 April 2009 on
the legal protection of computer programs.

20 B, RIDEOUT, 0p cit, p. 168.

1 Directive 2001/29/EC of the European Parliament afithe Council of 22 May 2001

on the harmonisation of certain aspects of copygid related rights in the information societyisTdirective
implemented The WIPO Copyright Treaty (WCT) and O Performances and Phonograms Treaty (WPPT)
for its application to Member States which were parties of the World Trade Organization.

252N Helberger & P. B. Hugenholtap cit, p. 1096.

253 C. GEIGER op cit, p. 122.
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kept in mind that other fundamental rights can ¢heaaced to support the existence of private
copy, like the right of informatidi”. It can also be argued that private copies mightesto
allow the authors to reach a larger audiérc@he spread of works might actually increase
the probability of purchasi fine®®. This argument is especially valuable in my opinio
Since copyright largely prevents sharing, privat@ycis one of the very few legal ways to

avoid such interdiction.

The private use exception is quoted in article ®29f the Directive 2001/29 which provides
the possibility for a Member State to enact an exception to theeo\ww monopoly for the
reproduction of his work. Suffice is to say thasttiscretion left to European Nations leaves
the rules largely not harmonized within the #UConcerning the TPMs, the article 6(4)(2)
also reads that Member Stateaytake appropriate measures to ensure that righgroldake
the private copy available throughout these ted@inprotections. Moreover, a domestic
provision implementing that rule will have to respthe so-called “three steps test” detailed
in the article 5(5) of the Directive, which statdmt a measure limiting the rights of the
copyright owner “shall only be applied in certajmesial cases which do not conflict with a
normal exploitation of the work or other subjecttteaand do not unreasonably prejudice the
legitimate interests of the righthold&t® This gives ground for several debates about any

national implementation.

As illustrated by the case law in France and Belgithe private copy has been strongly
undermined by the CouffS. This allows some authors to consider that theapei copy has

“lost the game” against TPX¥f8. As recommended by several authors, an appropriate

%4 C. GEIGER, 0p cit, p. 122.

255 C. GEIGER, op cit, pp. 128-129.

256 | N. TAKEYAMAS, “The intertemporal consequences of unauthorizetbopetion of intellectual property?.
L. & Econ, vol. 40, 1997, p. 511 (cited by A.AdHNICKA, op cit, p. 205).

%57 N. HELBERGER& P.B. HUGENHOLTZ, “No place like home for making a copy : privapying in European
copyright law and consumer lawBgerkleley Technology Law Journ&007, p. 1064, available at SSRN:
http://ssrn.com/abstract=1012305 (6 June 2013).

28 This was already provided by international agresméart. 9(2) Berne Convention; art. 10 WIPO Cagiyr
Treaty; art. 13 TRIPS Agreement).

29 Brussels Court of Appeal, 9 September 2005, Tektss v. EMI Recorded Music Belgium, case
2004/AR/1649; Cass 1° civ., 19 June 2008, Univdvkaic Video France & others v. Stéphane F. &
Association UFC Que Choisir, n° 07-14277; Cassi\L; 28 February 2006, Studio Canal, Universal iries
Video France and SEV v. S. Perquin and UFC Queghbull. | n° 126; Court of Appeal of Paris, 4 April
2007, Stéphane F & Association U.F.C. - Que cheisBociété Universal Pictures Vidéo France anérsth
%03, DUSSOLIER “Le « droit & la copie privée » : le débat estiilsc?”, Revue du Droit des Technologies de
I'Information, issue 23, 2005, p. 78.
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measure would have been the compulsory interdicifonPMs that make the exception for
private copy unenforceaSfé.

It is interesting to note that the United Kingdomddreland do not have an exception for
private copy as such. British law uses a differaodel called “fair dealing” provided for in
ss. 29 and 30 of the CPDA 1988. This limits theegtion to non-commercial research and
private study, criticism and review, and the rejmgriof current events. The United Kingdom
has recently decided to implement a narrow pricaigy exceptioff>. The main reason for
this relates to the decision not to apply the systé fair compensation provided for by the
Directive. The goal is to keep the harm to théthglder low enough so that compensation is
not needed. Therefore, the UK would stray from“teenuneration principle” that prevails in
the Member States of “authors rights traditidi”such as in Belgium and in France

mentioned above.

Within the exception of the private copy lies tssue of the lawfulness of the source. This
issue is paramount in the age of Peer-to-Peerrghatince again, the domestic laws are not
harmonized. In France, the law implementing thee&ive®* took this question into account.
Articles 331-9 and 122-5(2) of the Intellectual pPeay Code provides that the source has to
be lawful. The question of the source is not itsgléwered by the Belgian law; instead there
is simply the possibility to add the exception oivate use as a limitation of TPMs. The
United Kingdom seems to require the legal ownersfiipthe original work®®. This is
probably a key element in the current digital agé the flood of peer-to-peer shares over the
internet. This shows the delicate distinction bewalawfully accessedavork and dawfully

ownedwork. Germany implemented the exception of privaipy by stating that the source

61 See for instance TAELLI, “La copie privée malmenéel'R.D.I., 2006, p. 50; C. BGER, “Copyright and
free access to information, for a fair balancentédiiests in a globalized worldE.I.P.R, vol. 28, issue 7, 2006,
pp. 366-371.

%62 HM Government“ The Government Response to the Hargreaves Reviéntediectual Property and
Growth”, 2011 pp.7-8 available at http://www.ipo.gov.uk; Intellectudloperty Office Impact assessment
BIS1055, “Copyright exception for private copyind@3 December 2012, available at www.ipo.gov.uk/ctinsu
ia-bis1055.pdf (IPO, “2012 Impact Assessment”)g@iby S. KKRAPAPA, “A copyright exception for private
copying in the United KingdomE.I.P.R, vol. 35, issue 3, 2013, p. 129).

263 N. Helberger & P. B. Hugenholtap cit, p. 1070.

24| aw n° 2006-961 of 1st August 2006 on copyrighd aglated rights in information society.

85t is made clear that the source copy should theepurchased or gifted (Intellectual Propertyi€ffimpact
assessment BIS1055, “Copyright exception for peiapying’; op cit cited by K. KARAPAPA, op cit, p. 134).
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should be lawfully accessed and not be obviouslgwiul®®. Spain also implemented the
requirement of a legally accessed source, withatthér explanatio?’. Courts in Spain
interpreted the legal requirement of a legally ased work as meaning that the consumer
should have used an internet connection that he fmf®®. The Netherlands went even
further: On 4 February 2013, the Government selettar to the Parliament stating that it
would not prohibit the unauthorized downloadingzopyright materiaf®. Before this explicit
decision by the Government, the District Appeal €ofl The Hague had previously held that
downloading from an illegal source was permittedermarticle 16(c) of the Dutch Copyright
Act?”®. As a consequence, the Netherlands is one of @éhecbuntries in Europe where
downloading protected content without any permiss® still allowed under the private
copying exceptiofi>. In my opinion, this ruling might go too far sinde explicitly
undermines any current copyright protection effamt¢he digital world.. However, this legal
regime might have to change soon; a preliminarynguhas been issued by the Dutch
Supreme Court in the cageCl ADAM and is now pending before the European Court of
Justicé’® It is questioned whether article 5(2)(b) of thep@right Directive allows the
exception of private copy for illegal downloadfy The ruling of the European Court could

put an end to the current lack of clarity.

256 Art, 53(1) of the law on copyright and relatedhtis)(cited by C. GIGER, “The answer to the machine should
not be the machine: safeguarding the private capgmion in the digital environment&.I.P.R, vol. 30, issue
4, 2008, p. 128).

%7 Art. 31(2) law of 7 July 2006 amending Revised Lawintellectual Property.

268 Commercial Court No.7 of Barcelona, Sociedad Galrde Autores y Editores (SGAE) v. D. Jesus Guerra
Calderon C-67/1Q 9 March 2010 (cited by K. A&RAPAPA, op. cit, p. 135).

289 |_etter of government to parliament, 4 February2(@dnly in Dutch), available at https://www.boflivé/wp-
content/uploads/briefTeeven040213.pdf (6 June 2013)

270 Court of Appeal of The Hague, 15 November 2010| AG@am BV cs v. Stichting De Thuiskopie cs, n°
200.018.226/01 (about the level of fair compensatiGerechtshof ‘s-Gravenhage, 15 November 2010, FT
BV v. Eyeworks Film & TV Drama BV, LIN BO3980, n0@.069.970/01.

21 0. vaN DAALEN, “Dutch Government maintains private copying-exaaptior downloading”13 February
2013, available at http://www.edri.org/edrigram/raeri 1.3/dutch-government-copyright (6 June 2013).

2’2 A\CI ADAM and others, C-435/12.

23 The questions of the Dutch Supreme Court areShhuld Article 5(2)(b) be interpreted as meaniraj the
limitation on copyright applies regardless of whegtthe works became available to the natural peceonerned
lawfully or does the limitation only apply when th@rk has become available without an infringenadnt
copyright?

2. If the answer is that it applies only when wbdcomes available without infringement:-

a) Can the application of the three stage test therbasis of the expansion of the scope of Ar6¢R) or can its
application only lead to the reduction of the scdpe

b) Is a national law that provides for paymentaf Eompensation for reproductions as above contmArticle
5?

3. Is the Enforcement Directive (Directive 2004E@8) applicable to these proceedings — where a MeSitage
has imposed an obligation to pay fair compensatiaier 5(2)(b)?” (http://www.ipo.gov.uk/pro-policylicy-
information/ecj/ecj-2012/ecj-2012-c43512.htm (6 d2013).
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Like the United Kingdom, the United States does altwtw the right for a private copy and
provides instead for the “fair use” of the work.iJlgeneral principle includes several explicit
exceptions to copyright's monopoly such as critigicomment, news reporting, teaching,
research and limited reproductions by libraiésin the caseSony Corporatiof®, the
Supreme Court ruled that making copies for priviatee-shifting (ie. the recording of a
program, such as a TV documentary or a radio shavg later use) was to be considered as a
fair use. This leaves room for a debate about tpgy dor personal use. On the one hand,
many copyright scholars consider that private copiee a fair use, with some believing that
the right is so basic that it exists outside of &€ ®. On the other hand; rightholders stress

that such a right results in dramatic loss salestherefore deny the personal use fight

In any case, it is clear that the private copyaisd will remain, a rusty nail in the foot of
copyright associations. What can be currently okeseconcerning downloading and sharing
in private spheres of movies and MP3 files shodddred in the exact same way with CAD

files.

Section 3: Design patent

81. Design patent and the right to repair

The question of spare parts, for which the desigteng is more likely to apply than the
copyright protection, was analyzedpra The right to repair is not explicitly provided ihe
European Union. Both the Regulation and the Divecinvite the Commission to deal with
this issué’®, Nevertheless, the Regulation excludes desigregtion until modification of the
regime and the Directive leaves the regimes thavipusly applied in the Member States.
Regarding this, a designer might be well advisedpply for a design protection within his

own country. The Benelux Convention took the cleasition of providing the exception for

217 U.S.C. §8107-112.

2> 30ny Corp. of America v. Universal City Studios, 1464 U.S. 4171984).
278 | N. GATEWAY, op cit, p. 263.

"7 |bidem

28 Art. 14 Directive 98/71/EC; art. 11 Regulation (E&Z2002.
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repai’®. In my opinion, the consumer will anyway easilyeuthe exception of private
copying in order to scan and/or print a CAD filedaepair a spare part. It should also be kept
in mind that spare parts are likely to be excluttedh protection as soon as they fall under

the “must-fit” exception or are not visible durittge normal use of the product.

This is excellent news for the consumer in the entreconomic period. Indeed, companies
such as automobile manufacturers do not hesitatertgppensate the drop of sales on the price
of spare parts. The prices of cars have not draaibtichanged while the price of, say, a door
handle, has boomed. The use of 3D printers combm#d the adequate CAD file might
allow the consumer to step away from that logice Bxact same logic can be advanced for
the manufacturers of domestic appliances (eg. wgsiachine, dishwasher, vacuum
cleaner), which build their machines with a deterli limited lifetime. The consumer is then
expected to buy a new product since it is sometieves less expensive than replacing the
spare part of the broken one. One again 3D printeght create a turning point in such
practice. It should be however kept in mind thdyaalatively small spares in a printable raw
material are concerned by the technology it exwmstsy. Therefore, the sector of appliances

might be considered as more relevant than the isetsutomobiles.

82. Design patent and private copying

Once again, the issue of the copy for private wsees to the forefront. The situation might
be more straightforward than concerning copyrigideed, the Directive 98/71/EC and the
Regulation 6/2002 provide that “the rights confdribgy a design right upon registration shall
not be exercised in respect of acts done privatety for non-commercial purposé®” This

means that anyone in the European Union is entitlgatint a product protected by a design
patent as long as it is for his personal use. Sughty will undoubtedly concern designers,

whose creations could be printed thanks to a dam@Btprinter in a perfectly lawful way.

279 Benelux Convention on Intellectual Property (Tradeks and Designs), art. 3.19(3): “The exclusigétrin
a design constituting a part of a complex prodbatisiot imply the right to contest use of the desior the

purposes of repair of that complex product in otdeneturn it to its initial appearance”.
“80 Article 13(1)(a) Directive 98/71/EC; art. 20(1)@ggulation (EC) 6/2002; art. 3.19(1) Benelux Gemtion.
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Section 4: Trade dress

Such as M. Weinberg, | do not think that trade sli@&s it exists today might constitute a real
issue in the field of 3D printer3he reason is actually twofold. First, and contraryother
IPRs, the main purpose of the trade mark is toggtdhe consumer. Second, trade dress takes
time, effort and money to acquire a distinct megrior the consumer and be associated with

the good. Furthermore, it must be strictly distifnotn any functional feature.

Concerning the first element, this means in practiat a trade mark will be considered as
misused only when it is used in trade. Thereforg; @eonsumer might distribute an object
protected by trade mark as long as it is exemph fany commercial use. The second element
simply means that a protection of a design by tradek is a really long and uncertain
process. Therefore, not many goods on the markset thasigns protected under trade dress.

The question is more interesting when it comes taditional trade mark (ie. a distinctive
graphic sign such as a logo or a name) embedded iptoduct. The rise of 3D printers might
lead to an increasing supply of counterfeit gédiddn the situation where an individual
downloads and sells a spare part with a trade niiaid uncertain what kind of liability may
be encountered by the website where the product deasloade®®?>. Numerous Courts’
decisions involving the auction website eBay hagerbissued — both in the United St&fés
and the European Unidtf - with different assessments and outcomes. Unifataly, as
stated in the introduction, this is outside thepscof this thesis (ie. design protections).

Therefore, this question will not be further assedsere.

21D, MENDIS, op cit, p. 162.

282 |bidem

283 gegTiffany (NJ) Inc. v. eBay Inc600 F.3d 93 (2nd Cir. 2010).

45ee E.C.J., 12 July 2011, L'Oréal SA and OthezBay International AG and Others, C-324/09; for a
comparative study of the different decisions inEweopean Nations (before the E.CJ. ruling) and.higed
States, see K.ABDERS& G. BERGERWALLISER, “The liability of online markets for counterfejpods: a
comparative analysis of secondary trademark infningnt in the United States and Eurapdnt'l L. & Bus,
vol. 32, issue 1, 2011, pp. 38-88.
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CHAPTER IV: SOME ROUTES TO BE TAKEN OR AVOIDED FOR
THE EVOLUTION OF THE SYSTEM

In the above chapter, | tried to provide a cledtio@l of the disparities and numerous issues
within the different IPR regimes. These issues tiatare faced currently will become even
more complicate with the use of 3D printers. Akas always been the case between law and
technology, the legal landscape will have to evoimeorder to handle the threats to
intellectual property. Since these IPRs are vetyalae in developed economies, lobbying by
copyright associations plays an obvious role inltve making. One of the purposes of IPRs
is actually to encourage creation. The scope afe¢H®Rs must be framed in a way that
strikes a fair balance. It is impossible to setwiih certitude the proper rules to create and
maintain such a balance. Nevertheless, legalitmddceasily be unfairly used for the
overprotection of IPRs. Therefore, it is paramdorkeep the law far from numerous slippery

slopes.

Section 1: A shorter and weaker copyright protection

81. A shorter term of protection

The reason why the length of copyright protectionwdd be shortened comes from the fact
that IPRs might turn into real impediments of inatben. The reasoning behind such a
statement is actually quite straightforward. Asdas the protection runs, no new creation
can freely come into being if it embodies a praddieature of a former work. As written by
P. A. GEROsKE “One important feature of the production of new wiexige is that knowledge
builds on itself: new ideas are suggested by oksd and they often combine several old
ideas in a new and quite different package. Ibfedl that the process of innovation is likely to
be more effective and more efficient if today’saonators are entitled free access to the results
of yesterday’s innovations. The difficulty is thide intellectual property rights granted to
protect yesterday’s innovation sometimes allow thabvator to control today’s innovation.
When that happens, intellectual property rightsiogmede the rate of innovatiofi™.

25p A GEROSK|, “Intellectual Property Rights, Competition Poliaydalnnovation: Is There a Problem?”,
Scripted vol. 2, issue 4, December 2005, p. 424, availablgtp://www.law.ed.ac.uk/ahrc/script-ed/vol2-
4/geroski.pdf. (6 June 2013).
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It has already been widely stated by numerous achahat a copyright protection until 70
years after the death of the creator is a very Ipegod, especially concerning products
related to fashion and that are thus very ephemleuaiderstand the need for a protection of
the artist and his legacy. However, currently, cagyt protection might last until after the
death of anyone who knew the cre&tbrShould a grandchild of an artist still allowed to

prevent any use of his grandfather’'s work?

Beside the question of natural persons’ protectibshould be kept in mind that there has
been a shift from artists’ protection to companigsitection. IPRs are now a very valuable
immaterial asset for these companies. Should a anynpe able to keep a copyright for 95
years from creatidi’? While the protection should insure the creatofairreturn of their
efforts, it should not permit them to obtain un@bly high returns from consum@¥s An
excellent illustration of such downward slide i tiworld’s most popular song: “Happy
birthday to you”. This song was taken as exampl¢hieyjustice BREYERwhen protesting, in
his dissent irEldred v. Ashcroff®, the extra 20 years period protection providedhsyUS
Copyright Term Extension Act of 1998 This melody - first published in 1893 and
copyrighted after litigation in 1935 - is still uexd copyright protection and owned by a
subsidiary of the giant entertainment compaiiyme Warnef™™. It has also to be noted that
from before 1914 to 1934, unauthorized versionthefsong had been available without any
enforcement actions taken by the copyright owilérsToday, the amount of revenues
obtained byTime Warneris probably around $2 million per year and thetgetion should
last until the end of the year 2039

A good route to follow might have come from the tédiKingdom, where the current term of

protection is shortened when it applies to an dhjeat has been exploited industriaffyy The

286 M. BRAUNEIS, “Copyright and the world’s most popular song”Copyright Soc'y U.S.Avol. 56, 2008-2009,
p. 340.

8717 U.S.C. §302 (for works made for hire: 95 ydesm publication or 120 years from creation, whicieis
the shortest),

28p A GEROSK| Op cit, p. 425.

28%E|dred v. Ashcroft537 U.S. 186 (2003).

290 Wwith this Act, the copyright protection was exteddrom 50 years to 70 years after the death ofttleor.
291 M. BRAUNEIS, op cit, p. 336.

292 M. BRAUNEIS, op cit, p. 340.

293 M. BRAUNEIS, op cit, p. 337.

%4 The United Kingdom is, with Romania and Estonize of the only Member States which restricts thetef
copyright applied to design (D.MOR, “World IP Report: Protecting Italian lamps andjegpairs: proposed
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protection is limited to 25 years from the date pheduct was first marketed anywhere in the
world®®®. The products made by “an industrial process’rrefethe mass produced objects. It
has been clarified that this encompassed anyianigtrk manufactured more than 50 times
or works manufactured in lengths or pieces, notndpehand-made goods (ie. most
furniture*. Furthermore, some specific items are excludethftbe scope of the article,
among other: works of sculpture, wall plaques, tedmmatter primarily of a literary or artistic
character such as book jackets or calendars’’etin practice, the range of products
concerned by s. 52 is very wide and encompassesstalany artistic work applied
industrially’®®. The logic behind this shortened term of protett®that the items designated
by s. 52 already enjoy a specific protection ofigles | could not agree more with the idea
that an artist should not be able to take advantdgbe extensive protection of copyright
when he decides to exploit his work commercfdflyUnfortunately, the current regime might
soon change. A Bill is currently discussed to rése&2°°. This comes from the will of the
Government to comply with the Copyright Term Direetafter the ECJ cadelos SpA v.
Semeraromentioned abov&’. Besides this, there is the concern that countsiéls more
relaxed laws are abused by importers of infringingducts who use the United Kingdom to
step into the European Unid¥. As acknowledged by the Government, there is laddciata

to determine the extent to which current productauld infringe copyright once s. 52
repealed® Like other authof8® | am concerned about such evolution. Following Pr
BENTLY, | do not see how the decisionkios, concerning the copyright protection of design
as required by the article 17 of the Design DikextD8/71/EC, prevents the freedom of
Member States to regulate the breadth of copygbtection applied to desigiia When it

comes to 3D printers and CAD files, this provisamuld be applied to the copies of industrial

repeal of section 52 CDPA (UK)Bloomberg BNAvol. 26, n° 10, October 2012, p. 2, available at
http://www.hoganlovells.com/newsmedia/newspubs/mthidaspx?publication=8409 (6 June 2013)).

29 gection 52 CDPA.

2% Art. 2 Copyright (Industrial Process and Excludeticles) (No. 2) Order 1989.

297 Art. 3 Copyright (Industrial Process and Excludeticles) (No. 2) Order 1989.

2% D, AMOR, op cit, p. 2.

299 |hidem

%90 Enterprise & Regulatory Reform Bill, availablethé UK Parliament website.

01 gee p.19.

392D, AMOR, op cit, p. 2.

%2 |pidem

%93 pidem

304 See the letter published in The Times the 31thubf 2012 and signed by eminent intellectual proper
scholars (cited by D. MOR, op cit, p. 3).

395 See A. MADDISON, “AIPPI UK Group meeting in London, chaired by fassor Sir Robin Jacob, debates
proposed UK to extend term of copyright protecfimnindustrially exploited designsAIPPI e-Newsn® 28,
January 2013, available at https://www.aippi.orgles/2013/mainedition/e-news_no28.html (6 June 2013)
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designs and might be taken as an example by thbseadvocate the “sharing attitude”.

82. A weaker scope of protection

The situation is unambiguous: While the copyrigesaiations fight for the expansion of
copyright protection, the proponents of the freedormshare should fight for its decrease.
Concerning the design of objects, it is desirabletlie copyright holders to see the functional
features of the objects integrated in the scogaratection. Such evolution might constitute a
real threat for freedom of expression in the futéve stated by M. WINBERG, this could lead

to a “quasi-patent system”, without any requirementnovelty or the more limited term of
protectiori®®. At some point, the over protection turns intocairterproductive measure for
both creators and the whole of soctétyBroader protection may diminish the public domain
and hinder future innovation and competif®nOut of the fear of lawsuits, mechanical and
functional innovation could be froz&1l The prices might be raised and the available
products limited, at least in the short t&fnContrary to an expansion of protection, | think
that the cumulation of IPRs should be strongly tediin the field of design’s protection.
Besides the overprotection that it might constjtutemight easily turn into a source of
confusion for jurisdictions. As mentioned abova)yitmight be taken as example in its choice

to strongly limit the possibility of copyright pexttion on design creations.

More specifically to 3D printers, jurisdictions sl not grant an independent protection for
CAD files by considering them as an independerataga. A CAD file should be seen as no
less than a mere representation of an object. fdpsesentation should be considered as
lacking the originality requirement to obtain a goght protection. Therefore, the issue
should remain as simple as one faces it today andgdogue objects. On the one hand, the

copyright protection granted to an object shouldapplied to the 3D file version upon the

39 M. WEINBERG, “It will be awesome if they don't screw it up: 3Dinting, intellectual property, and the fight
over the next great disruptive technologyp, cit, p. 14.

307 C. ASSERAND, “France : Part of law on private copying levy isanditional”, 28 January 2013, available at
http://kluwercopyrightblog.com/2013/01/28/france-tbonstitutional-council-censures-part-of-the-lam-o
private-copying-levy (6 June 2013).

398 B, RIDEOUT, Op cit, p. 176.

399 M. WEINBERG, “It will be awesome if they don’t screw it up: 3Dinting, intellectual property, and the fight
over the next great disruptive technologgp, cit, p. 14.

$1035ee P. K. Y, “The International Enclosure Movemenitid. L. J.,vol. 82, 2007, p. 827 (cited by B.
RIDEOUT, op cit, p. 176).



52

same principles. On the other hand, an objectishatprotected could be shared and printed
without infringing any kind ofui generigprotection of the CAD file.

Section 2: The TPMs should not be overprotected and the service providers

should remain out of the game

The difficulty of IPR enforcement through the wehsamentioned above. The “economic rule
of enforcement” is actually quite simple; the wies of infringement will always try to get the
greater return in investment when it sues therigit'*. Therefore, it is more efficient to “go
after the big fish®? that spreads millions of pirated copies, rathantto pursue every single
individual infringement This means that a right owner should always ettiv kill the
largest source of the infringement. Besides thgitldwo main means seem to be particularly
attractive for the rightholders to ensure the resmé IPRs by individuals: the technical

measures and an involvement of the service pravider

81. The danger of the technical measures

Rightholders could force the 3D printers manufaatsito implement DRMs in their printers.
This would prevent them from printing CAD files trembody “do not copy” watermarké.
Actually, a U.S. patent called “Manufacturing cahtisystem” was granted in October
2012* Its purpose is to control copy in 3D files, chiegkif a license has been agreed before

allowing the file to be printeid®.

Similar to DRMs, this raises the issue of fair Ipak between rightholders’ privileges and
users’ rights. The reign of DRMs has already beeongly criticized by the doctrine. It is
deemed to expand the rights of copyright associatibeyond the legal protections. As

demonstrated in this thesis, most physical objects not protected by any intellectual

31D H. BREAN, op cit, p. 14.

%12 |bidem

33 The particular system in France will be brieflyabyzed.

314 M. WEINBERG, “It will be awesome if they don’t screw it up: 3Dinting, intellectual property, and the fight
over the next great disruptive technologgp, cit, p. 14.

15D, MENDIS, op cit, p. 161.

%18 |bidem
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property rightd'”. As has been stated, spare parts should larg¢lpenprotected since it is
likely to be solely dictated by a technical functior fall under the “must fit” exception. A
wide use of DRMs could be a means to protect tlobgects that could normally be freely
copied and distributed. This is dangerous, esdgaalen that the rightholder is not likely to
care about the legal framework when he can impseviti with through technologif®. It

could be even stated that when the technologyafpfoof, regulation against infringement

would be no more useful.

The exception of copy for private use, quoted abSyean be made impossible by the use of
this technology. DRMs, presented asemond layer of protectidff offered to rightholders,

is blind and cannot discern the legitimate copiesnfthe unlawful onéé’. This reality is
accepted in France and in Belgium where Courtsdeecihat the application of DRMs could
prevent the possibility to make a copy for privage. In France, the protection of the private
copy against DRMs is provided since the implemeémabf the Directive in 2006. An
authority for the regulation of these TPM#uthorité de regulation des mesures
technique¥? was settled on 6 April 2087 and replaced in 2009 by the “High Authority for
the dissemination of works and the protection gifits on the internetHaute Authorité pour

la diffusion des oeuvres et la protection des draitir internet HADOPI)**. Issues about
private copies can be brought before the authavhich is entitled to give sanctions. The
authority also has to make sure that the excepéspects the three-steps test, which will lead
to a case-by-case analysis. Such a system sedmsvery burdensome for the consumer and
is therefore likely to deter him.

The legislation in the United States is quite samito the European rules since it also
implemented the WTO digital treat®3 The relevant provision is the article 17 USC §1.20
The exception for private use cannot be found withat list since the United States applies
the more flexible principle of fair use. Neverthsdde this principle is extremely limited

317 M. WEINBERG, “What’s the deal with copyright and 3D printing®} cit, p. 1.

318 C. GEIGER op cit, p. 124.

$195ee p. 41.

32035, DussoLIER “DRM at the intersection of copyright law and teology: a case study for regulation”, in
Governance, Regulation and Powers on the Inte2@t2, p. 4, available at
http://works.bepress.com/cgi/viewcontent.cgi?aetdl003&context=severine_dusollier (6 June 2013).
%21 C. GEIGER op cit, p. 124.

322 5ee L331-8 French Intellectual Property Code.

323 | aw n° 2006-961 of L August 2006 on copyright and related rights inittiermation society.

324 aw n° 2009-669 of 12 June 2009 promoting theritlistion and protection of creative works on theeinet.
325 Contrary to the EU, a distinction is made between‘access control” and the “copy control”.
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concerning the “copy control” since it can be cimmented in only two limited cas&8
Moreover, it is interesting to mention that the epttons do not mean any obligation for the
rightholder to provide any means to ensure theyamgmt of the content. Therefore, the end
consumer has to be a skilled user since he hasngotiut the right to circumvent the
protection measuré&’. Therefore, the TPMs in the United States seem d®etter protected

by the law than in the European Union.

Besides this strict limitation of the exceptionse tscandal of the Sony BMG rootkit in the
United States gives a good illustration where tHeM3 can “go too far®®. This scandal,
lasting from 2005 until 2007, related to copy potittn measures that Sony BMG had
implemented on about 22 million CDs. Once inseintgd a computer, the CD installed two
pieces of software that acted as a DRM by modifyirggwhole operating system and prevent
CD copying. Basically, a secret rootkit was implemeel by Sony BMG onto its music
customers' Windows PCs in the name of anti-pirdtye software was undetectable by anti-
virus and anti-spyware programs and it opened ther dor other invisible malware to
infiltrate computers. This allowed Sony BMG — anther hackers — to monitor and even
seize control of users’ computers. Following pulbdiaction, some government investigations
and class-action lawsuits in 2005 and 2006, SonysB#&hcted with consumer settlements, a
recall of about 10 percent of the affected CDs, #ra suspension of CD copy protection

efforts in early 2007.

Over the years it has become apparent that DRMsnatea proper solution to protect
rightholders from the downloading of music and 8IniThis illustrates the endless race
between law and technology, where each one tries¢occome the other. It the case of IPRs,
it is interesting enough to note that technologye® to protect rightholders (DRMs) as well
as circumventing both the legal and technologicatqztions. It did not take a long time
before DRMs were overtaken by Peer-to-Peer shafing.legal protection of DRMs did not

prevent illegal downloading and sharing from flogglithe internet. As statesuprg the

%26 The exceptions in §1201(e) (federal, state anal llasv enforcement officers) and (f) (reverse eagiing for
computer programs ) are the only ones that alstyapphe prohibition of the circumvention of “coggntrol”
(81201(b)).

%27N. BRAUN, “The interface between the protection of technalagimeasures and the exercise of exceptions to
copyright and related rights: comparing the sitwath the United States and the European Commuynity”
E.I.P.R, vol. 25, issue 11, 2003, p. 497.

328 M. RussINOVICH, "Sony, Rootkits and Digital Rights Managemenn&d oo Far", 31 October 2005,
available at http://blogs.technet.com/b/markrusgitivarchive/2005/10/31/sony-rootkits-and-digitaghts-
management-gone-too-far.aspx (6 June 2013).
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enforcement of IPRs on the web remains the keyeidsu rightholders. This issue will be
confirmed in the future regarding 3D files. In vieivall these elements, | am extremely wary
of the increasing use of TPMs. It seems clear @mttated by C. €&3GER, the answer to the

machine cannot be found only in the macffhe

82. The service providers should not be involvethengame

A. the American “take down notice”: A Penrose Triargle and a warhammer

These two highly similar stories have been alreadytioned in this thesis. They are, to my
knowledge, the only two disputes that have occusethr in relation to CAD files. They are
related to each other on several points. Firsty theth concerned a claim for copyright
infringement addressed to the sharing online platfdhingiverse Second, they were both
applications of the so-called take-down notice.r@hihe alleged infringers seemed to be of

good faith and were acting with the sole purposghafing creations.

The United States has a specific regime for copyramd provides a detailed procedure in
which the intermediary merely acts as a mere megsselbetween the rightholder and the
publisher®’. This system, called the “notice and take dowrgcpdure, makes sure that the
intermediary will never be held responsible as l@sgthe requests from both parties are
properly transmitted and the content taken downegsired according to the procedure. In
order to take advantage of the safe harbor praviSiothe service provider will always take
down the content and leave it out if the publistiees not react. In both cas@singiverse
removed the illegibly infringing contents to prdté&self. However, as it was stated above, it
is far from certain that the files of Artur and Thas were actually infringements. The
absence of reaction from the content provider mighimerely due to the fear of being sued

before a Court. As the well-known adage says: st defense is a good offense”.

These two cases were not brought to Court siffuaegiversetook down the warhammers

models and Dr. Schwanitz finally dropped his corml8ut while the rise of 3D printing is

39 See C. GIGER, “The answer to the machine should not be the mackafeguarding the private copy
exception in the digital environmentip cit

%017 U.S.C. §502.

%117 U.S.C. §502(c).
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still in its infancy, this is obviously only the ¢W@ning of other future disputes and claims

from copyright owners.

B. The European Ecommerce Directive, the European @rt of Justice and the specific

legal system in France

The regime applied to intermediaries (Internet BervProvider or hosting website) is
different between the European Union and the UnB¢ates. Regarding the Ecommerce
directive®®? the European Union does not have a specific poee for the copyright

infringements and the Member States thus retais@eationary right to implement a specific
regimé>®. The passive service providers should not be lialde as long as they are not

informed by a claim. This was confirmed later bg 8CJ in recent cases.

So far, internet service providers (ISPs) have lsesked to deal with three kinds of claims
related to copyright: The identification of usetteged to have infringed a copyright, the
installation of automatic filtering of communicat® and the shutting down of websites that
facilitate file sharing®’. Three paramount cases are to be mentioned congehe first kind

of request. IPromusicad®™, and later il.SG*® the ECJ concluded that a State remains free
to decide whether or not to implement a law reqgifiSPs to disclose personal data in order
to protect copyright. The Court nevertheless paoirtet that the Member State should always
strive to strike the balance between the fundanheigats involved. One thing at least was
clear in the reasoning of the Court: there showdbe a hierarchy between the fundamental
rights. In the recent cagonnier®’, The ECJ concluded that Swedish law’s conditians f
disclosure respected the fundamental principlas@fEuropean Union. The logic behind this

decision remained the same as with the previousscas

332 Directive 2000/31/EC of the European Parliamentairtie Council of 8 June 2000 on certain legakasp

of information society services, in. particularatfenic commerce, in the Internal Market ('Direetion
electronic commerce).

%% See art. 12-1Birective 2000/31/EC.

334 E. COUDERT, “ACTA's referral to the ECJ: The European Comiitias response to the concerns of EU
citizens on digital enforcement of copyright”, daaie at http://www.timelex.eu/fr/blog/detail/acteferral-to-
the-ecj-the-european-commissions-response-to-theerns-of-eu-citizens-on-digital-enforcement-of-gaoght

(6 June 2013).

$35E.C.J., 29 January 2008, Productores de MUsidzsgdafia (Promusicae) v. Telefénica de Espafia SAU, C-
275/06.

3% E.C.J., 19 February 2009, LSG-Gesellschaft zur Metimung von Leistungsschutzrechten GmbH v. Tele2
Telecommunication GmbH, C-557/07.

$7E.C.J., 19 April 2012, Bonnier Audio AB and OtherBerfect Communication Sweden AB, C-461/10.
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The ECJ has also dealt with the potential insialtaof filtering by ISPs. In the recent cases
SABAM v. Scarlett® and SABAM v. Netlo§®, the preliminary rulings questioned the
possibility of a Court injunction requiring an I§Bcarlet} or a website Netlog to install
filtering of all electronic communication. The E@i#l not use its margin of appreciation and
provided a clear opinion by stating that such aiireqnent would be contrary to European
fundamental rights, notably the right to privacydahe freedom of expression. Among the
elements having led to this decision was the faett the claimed system would have

constituted ongoing preventive monitoring out of ime limitation.

To fully consider the question of enforcement, itsthbe noted that the French Government
has a specific regime regarding copyright enforagroa the internet. The aforementioned
law, HADOPI of 2009, settled aad hocindependent administrative authority, also called
HADOPI, to ensure the enforcement of copyright @ction on the intern&. This authority
prevents the Peer-to-Peer sharing by of pirateteatsvia the three-strikes procediite
Simply put, the copyright management societiestytitie authority of an alleged copyright
infringement. The actual detection of potentiaftimjements over Peer-to-Peer networks is
performed by the detection compahydent Media Guargdwhich collects IP addresses for
these management societies. Once the informatiofedeby the authority, the alleged
wrongdoer can be contacted thanks to the collalooratith ISPs and the three-strikes
procedure is triggered. It has to be noted thas I&® reluctant to be obliged to deliver
personal information since it is costly and pregialifor their business. In this European
State, it could be considered that the “take dowtica” procedure is actually raised to an
upper level. HADOPI is a new actor which has bemigd expansive powers to receive
claims, directly contact infringers with the helpl8Ps, and give sanctions (such as the

internet cut down). Numerous concerns have besedand are still being presented against

%38 E.C.J, 24 November 2011, Scarlet Extended SA giéBbbelge des auteurs, compositeurs et éditeliRt.S
(SABAM)), C-70/10.

$9E.C.J., 16 February 2012, Belgische Vereining Aateurs, Componisten en Uitgevers CVBA (SABAM) v.
Netlog NV, C-360/10.

340 Law n° 2009-669 of 12 June 2009 promoting theritlistion and protection of creative works on theetnet
(Loi HADOPI 1). This law was completed by the LafvaD09-1311 of 28 October 2009 relating to the
protection of literary and artistic property on theernet through criminal law (Loi HADOPI 2) whichkas
basically enacted in order to reintroduce the repve section of HADOPI 1 censured by the Congbitat
Council.

%1 These are: a warning email trough the identiflectiress, a certified letter and, if the offendiéirret
complies, a suspension of internet access frormtanths to one year (See articles L. 331-25 and2386the
French Intellectual Property Code). A court apgeglossible only during the third phase. As mermtabove,
this sui generisauthority also replaced the former Authority fbe tregulation of technical measures.
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this legal regime: the absence of right for a diwe@ss*?, conviction on the sole basis of an
IP address collected by private actors, accessvatp data without judiciary control, cut
down of the internet connection by an administexiuthority, high costs of the organization
borne by the taxpayer, &{¢ This specific regime, which actually focuses o individuals
rather than the “big fish”, will not be analyzedfurther detail here. | just want to underline
that the introduction of complex design protectionghe internet will make such system
even more dangerous and dictatorial than it isyadéh entertainment contents. For the
anecdote, it has to be mentioned that HADOPI, winoa® purpose in to stop the unlawful
use of copyrighted works, had an issue with thégoted typeface used in its logo which is
owned byFrance Telecot*. This incident is a great illustration of the féat no one is

sheltered from a mistake regarding the protectiatesigns.

C. The right balance to be protected

The absence of strict procedure in the EuropeanrUciieates a more convenient situation for
the publisher than the United States.. In theratite intermediary is not supposed to evaluate
the quality of the argumentation within the takevdmotice he receives from a claimant. The
above section demonstrated the risk of an unfaircame. The claim of infringement should
be barely assessed given that the intermediaryneillbe held liable when respecting the
procedure and taking down the content. There Isax cisk of a multiplication of requests for
copyright protections that are actually not legédten This will lead to unfair takedown
procedures where the intermediaries act in an aatiorway as a tool of the rightholders. As
it was saidsuprg the risk of mistakes is likely to be even higinth CAD files than it is
now. This stems from the fact that more rights ardusions of protection might apply to a

3D object than a movie.

In both legal regimes, one sees that intermediangsy a very weak responsibility since they

do not have to monitor the web on their initiatifdae IPRs associations have strived to see

*¥2No details about the alleged downloaded conterdsharcontradictory debate or public hearing.

%3 See the section only dedicated to HADOPI on thiesiteLa Quadrature du Neand more especially: “Yet
another adoption of liberty killer “three strikelgiv in France”, 21 September 2009, available at
http://www.laquadrature.net/en/final-adoption-dfdity-killer-three-strikes-in-france (6 June 2018)ADOPI,
‘riposte graduée’: réponse inefficace, inapplicaldangereuse a un faux probleme”, 9 February,2009
available at http://www.laquadrature.net/files/La@QtatureduNet-Riposte-Graduee_reponse-inefficace-
inapplicable-dangereuse-a-un-faux-probleme.pdti(@ 2013).

344 v Anti-piracy agency's logo broke copyrighThe Daily TelegraplfLondon). 12 January 2010, available at
http://www.telegraph.co.uk/news/worldnews/eurozalére/6974249/Anti-piracy-agencys-logo-broke-
copyright.html (6 June 2013).
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the intermediaries becoming responsible for the itoong of the internet and ensure
protection of the rightholders. This was illustchiey several cases in the world and by the
attempt to conclude international agreements sushthe Anti-Counterfeiting Trade
Agreement (ACTAJ*. The United States also attempted to enact idditsestic law the Stop
Online Piracy Act (SOPAJ® and the Protect IP ACT (PIPE). Following strong reaction
from the public all over the world, criticizing thiestriction of freedom on the internet, these

attempts did not manage to be implemented.

In my opinion, it is important to draw a distinatibetween the sharing communities, such as
Thingiverse and websites which promote the mere infringensémrotected contents and/or
get an economic advantage from these infringemértis. second category concerns the

genuine “pirate websites”.

The US Courts have dealt with pirate websites enadasedNapsterand Grokstermentioned
supra The difficulty comes as soon as the intermed@gtributes in the sharing of both
legal contents and infringing fil¥8. Nevertheless, these websites had clearly budir th
economic plan as a platform for the sharing ofgéllecopies. Following these decisions, the
future might be uncertain for websites that canged as a tool to infringe IPES However,
following the caseGrokster it has to be proven that the service providervkradout the
infringement and took an economic benefit fromAitkey element observed for the Court to

assess the liability will be the kind of marketiset up by the websit®.

In Europe, a very recent case has been releasedeblfuropean Court of Human Rights
against the two co-founders of one of the worl@diggést file sharing servicehe Pirate

Bay*™’. Fredrik Nejiand and Peter Sunde Kolmisoppi hadllehged the decision of the

%5 Anti-Counterfeiting Trade Agreement between thedpean Union and its Member States, Australia,
Canada, Japan, the Republic of Korea, the Unitexidda States, the Kingdom of Morocco, New Zealdhd,
Republic of Singapore, the Swiss ConfederationtaadJnited States of America, Council of the Euaope
Union, 12196/11, 23 August 2011.

#6 SOPA, H.R. 3261, 112 Cong. (2011).

*7pIPA, S. 968, 112Cong. (2011).

%8 M. DALY, “Life after Grokster: analysis of US and Europeg@proaches to file-sharing.1.P.R, vol. 29,
issue 8, 2007, p. 319.

349 M. DALY, op cit, p. 324.

%0 pidem

$1ECtHR, 19 February 2013, Fredrik Nejiand and P8terde Kolmisoppi(The Pirate Bay) v. Sweden, Appl.,
n° 40397/12; for an analysis of the case, se¢@MRHOOF& |. HBEDT-RASMUSSEN “ECHR: Copyright vs.
Freedom of Expression Il (The Pirate Bay)”, 20 Me2013, available at
http://kluwercopyrightblog.com/2013/03/20/echr-cagiit-vs-freedom-of-expression-ii-the-pirate-bay (6
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Swedish Court that convicted them for complicity dommit crimes in violation of the
Copyright Act. They tried to claim protection undgticle 10 of the European Convention by
stating that the national decision breached thiegdom of expression and information. They
considered that only the users who uploaded andhidaded illegal contents were guilty of
an offense. As any previous case when it comesdobalance of fundamental rights (ie.
protection of copyright and right to receive andpart information), the Courts checked
whether the interference with article 10 was inca@dey with the three conditions of article
1082: a legal basis which has a legitimate aimiamecessary in a democratic society. In a
similar way as the decision Ashby Donald & other&nance of 10 January 20%3 the Court
left a wide margin of appreciation to Sweden concgy the last requirement
(“proportionality”) and upheld the national judgnen

In my opinion, it is fair to take down a websitatipromotes itself in a way that is suggestive
of infringing use. Moreover, even if an online shgrplatform might be of good faith, it is
reasonable to have it shot down when it is probhan this sharing platform is mainly used for
the spread of protected contents. Still, monitormigPRs infringements by intermediaries
would lead us down a very dangerous slippery sldpe intermediaries would bear a
burdensome responsibility and become the guardibpsvate interests. This would wipe out
the delicate balance between fundamental rights ttiea ECJ has tried to achieve. The
solution of the current issue cannot be found theetieink that the absence of strict rules in
the European Union constitutes a fair balance betwdifferent interests and should be
preferred over the take-down notice in the Uniteates.

Section 3: The question of the harmonization

There is a simple and logical principle: the mdne tules are harmonized, the easier the
international issues are sorted out. | showed eénahove section that IPR protections still
differ greatly from a region to another. This me#ms a single claim for infringement might

lead to several different outcomes depending onutgdictions. It seems clear that IPRs, or

at least their interpretations by the Courts, havevolve and become more international.

%52 ECtHR, 10 January 2013, Ashby Donald and otheFsance, n° 36769/08.
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The internationalization of rules is not withouski The TRIPs agreements are an excellent
illustration of what is today considered as thel wil developed countries (driven by the
United States) to impose stronger IRPs all ovemtbdd. The harmonization of IPRs is very
valuable for countries that export more protectemtipcts than they import. It gives them the
tools to prevent free riders in any country bougdhe agreement. After acknowledging this
point and several argumenigo harmonizatiofr>, A. KINGSBURY is very skeptical about the
opportunity of harmonizing design’s protection sulend concludes that diversity should be
preferred to harmonizatidi. Her point is that the absence of highly presbripinternational
agreements allows room for States to build legglmes that suit their own cultural and
economic situatioi>. Among other arguments, she stresses that a hareabmevel of
protection could not fit all the economies and wibhé highly damaging for the developing
countrie®®. In addition, one could also fear that righthotdeake advantage of any
internationalization of the rules to undermine lingits of the scopes and the exceptions to
their monopolie¥’. The current situation in the United Kingdom ahd possible repealing
of s. 52, discussedupra™® is a great illustration of where harmonizatiormes with a

stronger IP protection.

The arguments are pertinent and are likely to lz@esh It seems however that, like current
digital contents like music and movies, CAD file® avidespread through a digital world
exempt of boundary. In my opinion, the internaticadion of rules is therefore the best way
to make the user aware of his rights and obligatidvioreover, harmonization is highly
beneficial for the international trade. This hasrbélustrated within the European Union with
the adoption of a European Community Design Pratecs well as trade mark protection.
The remaining question is about the way this gliabtibn should occur. The best process
would be to see each country allowed to assesesadsis and benefits of levels and types of
protectiori*®. It is unfortunately likely that the first worlcbantries often hold the floor and

eventually impose their own views.

353 A. KINGSBURY, op cit, p. 391.
¥4See A. KNGSBURY, op cit, p. 395.
355 A, KINGSBURY, op cit, p. 382.
356 A, KINGSBURY, op cit, p. 392.
%7See EL. CARTER, op cit, p. 316.
%8 g5ee p. 50.

%9E.L. CARTER, op cit, p. 394.
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Among other rules that should be harmonized, &t legthin the European Union, one can
stress the need for a European leading decisitimgtelearly what can be considered as an
infringement of a design patent. This should fik turrent gap of uncertainty as illustrated by

the pan-European casesocter and Gamblenentioned above.

It is clear that copyright protection of designsfas from reaching harmonization and one
should not expect that to change in the near fulNexertheless, the question of the private
copy is of practical importance for the user. Siatmost all the Member States admit the
existence of the private copy, a European debatth@rexact scope of this term would be
welcome. For instance, the question of the sourdeclwis copied is of paramount
importance. Today, a Dutch or Spanish citizen wbwrdoads a pirated CAD file on the

internet is not infringing the law while a Fren@grman or English person does.

In any case, harmonization or not, the user shdeadbetter informed of his rights and
obligations regarding IPRs. One could think abdig tvell-known clip implemented by the
entertainment industry on the DVD and displayedfethe film: “Piracy it's a crime”. It

turns out that such a message is not confirmedyewere, for instance in the Netherlands
where downloading protected works is still perndtt&Some proper information for the
consumer could be achieved by a public websiterothed by public institutions or consumer
associations. The second chapter of this thesisodsimated that the current rules could
constitute a maze for any lay individual. Such csrdn should not profit the rightholders to
expand their powers in case of modification. Asssily WEINBERG about copyright: “Being

able to identify when copyright does and does motget an object is the first step in knowing

if copying or building upon it will lead to troul3i&°.

%0 M. WEINBERG, “What'’s the deal with copyright and 3D printing®} cit, p. 3.
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Section 4: The necessary reflection for a new business model

| have always been convinced that music and fildugtries missed the transition from the
analogue to the digital world. First, they took toog to decrease the prices of the media,
while consumers were already buying MP3 players asidg Peer-to-Peer thanks to users
friendly platforms. Moreover, they waited too lotm shift from the optical disc to online
legal platforms (such as the giant iTunes todag)afonsequence, it could be stated that they
“missed the boat” and are now attempting to rentbaysituation. Basically, two questions
are always to be answered before reacting to a issue: “why” (clear purpose of the
regulation) and “how” (kind of regulation: legalcaomic or social). Nevertheless, another
question is of paramount importance, especially rwliie comes to the fast evolving
technology: “When”. The sooner the issue is propamderstood, the better the reaction
should be. In the case of 3D printers, | think tinagt market should try to learn the lessons of
previous mistakes and adapt itself early enouglerimy this new coming actor as an

opportunity rather than a danger.

In her recent paper, D. MiDIs stated that she would not defend stringent IP fawghis new
technology, but rather find a sustainable solution new business modéfé First,
manufacturers might work together to create onpads storesThis is what we face now
with designers and the platforms such as the @aapeswaymaterialise or Cubify. These
platforms invite the designers to join their commyrand open an “online shop” on their
server. This is made with the hope that people aghee to pay something for a legal use of
the creation instead of illegally downloading amohiing. However, there might be a real risk
of monopoly, such as the one we currently expedemith iTuned®’. This monopoly would
arise at the expense of the artist or the manufagtwho will be the weak counterpart against
the giant hosting platform. Another possibility idiube a stronger and wider system of
licensing®® This would have the advantage of not locking tiglatholder into a specific

agreement.

%135ee D. MNDIS, Op cit, p. 155.
%2D. MeNDIS, op cit, p. 168.
%3 D. MeNDIS, op cit, p. 169.
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In any case, it seems clear that sellers will havadapt and open online shops beside the
“physical” oneg®. These online shops could permit the shops to pedbucts for a
competitive price since the consumers will only himg 3D file and print the product

themselves.

On the other hand, B.iBouT invites the 3D printing communities, such ®ingiverse to
properly police themselves. | agree that, in pcagtihis is the best way to keep the website as
clean as possible, avoid legal problems, and make that freedom of individuals does not
infringe on the rights of others. Online commurstghould continue avoiding the use of IPRs
and rather rely on a framed open-source sy&te®pen-source has proved to be a suitable
alternative in several situatioi% Unfortunately, this will not prevent some usersni
uploading protected creatioi§ The 3D printing communities are unlikely to avaidw

take-down notices in the future.

In a video displayed on the well known website “TEdks” in 2007, L. [EssiGcalled for
more freedom for the culture of “remiX®. Stressing the paramount difference between
“piracy” and “re-creativity”, he insisted on the rdecratization of prices for the tools of
creativity’®. L. LEssiGinsisted that artists and creators should makie wherks more freely
available for non commercial U8 Six years later, A. ARDERSON (mentioned in my
introduction) stated states the exact same obsenvedncerning the personal 3D printers and
CAD program&’. Thus, the digital technologies might change,thatarguments for a world
permitting more sharing of creativity remain thensa For the moment, the only actor that

might decide to take one direction or another i®ne else than the creator him3&if

%4D. MENDIS, op cit, p. 169.

5B, RIDEOUT, Op cit, p. 176.

%% To quote a few practical examples: the open-soLirnex operating system does not prevent Red Ha fr
making money by customizing the software and affgspecialized support, the band Phish makes mivory
live performances and concessions encouragesddresly share his music, and the last album ofiéteshd
was downloadable free of charge with the possyhiitit a voluntary contribution. These examplestaken
from K. A. KARSON, “How “Intellectual Property” impedes competitior?3 September 2009, available at
http://www.fee.org/the_freeman/detail/how-intellegit-property-impedes-competition#axzz2V4ymNUY4 (6
June 2013).

7B, RIDEOUT, 0p cit, p. 176.

%8 See L. [ESSIG “Laws that chock creativity”, video available at
http://www.ted.com/talks/larry_lessig_says_the_lewstrangling_creativity.html.

%9 bidem

% bidem

371 See C. ADERSON op cit

372 For a good illustration of the choice that habéamade by creators, see the blog orthirgiversewebsite
“Occupy Thingiverse Be the owner of your desigrisdtid the numerous reactions from its members. The
discussion concerning the terms and conditionb@fitebsite and the release of taplicator 2as a closed
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CONCLUSION

In the first chapter, it has been demonstratedahsgw technology of production is used in a
wide range of sectors, is developing at a very ffase, and is inevitably going to be part of
consumers daily life. A distinction still has to 8eawn between the professional printers and
the low-cost ones. However, as has been the cabepeisonal computers, these low-cost
machines are improving and the distinction sho@dome more and more blurred. Given the
new possibilities brought by 3D printers, severatial and economic principles might
change. This is why some authors speak of a newstndl revolution. Moreover, some
promises come along this revolution (ie. a manufaty system leaving more room for
creativity and more environmentally friendly). Hoveg, these are only expectations and only

time will bring the confirmation.

In the second chapter, the intellectual protectimindesigns have been discussed in both the
European Union and the United States. It was umaefithat the several possible protections
enjoy different levels of harmonization and are enor less strongly limited by the functional
aspects of the objects. This question of utilitaiadjects’ protection remain largely uncertain
regarding the case law. Following this, chapter & wledicated to stress specific issues in
relation with 3D printers. It has been demonstrateat the IPR limitations leave a lot of
objects out of any design’s protection. It is tliere obvious that the current legal limitations
of IPRs still permit the wide sharing and printio3D files. The sharing of spare parts, for
example, is likely to fall in the must fit excepti@and therefore exempt of design protection.
Moreover, the private copy will apply not only tmidal contents and 2D printed matters, but
also to 3D objects whose scope will evolve as élelriology improves. The notion of private
copy it not itself harmonized, notably concernihg source of the copy. It is expected that

the future decision of the European Court of Jasiidl help to better frame this exception.

One could argue that 3D printers fail to raise aey real issue. Indeed, problems such as the
protection of functional designs, the difficulty obpyright enforcement in the information

source (instead of open source). With regardseddimer, some users interpreted the royalty-freddwide
license on the user contents as giving up any cstiieon the creation, launching the debate withéen t
community about what is (and should be) open-sof@ecupy Thingiverse Be the owner of your deslghs
published by the user “prusajr” on theé"September 2012, http://www.thingiverse.com/thiogas (6 June
2013)). Following this reactioMlakerBotpublished an explanation on its terms and conthti®k. MCKARTY,
“Our lawyer explains explain the thingiverse temfiservice”, 26 September 2012,
http://www.makerbot.com/blog/2012/09/26/our-lawgplains-the-thingiverse-terms-of-service/).
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society and the right of private copies have alydaeen largely analyzed. Nevertheless, the
current struggle between rightholders and defenditke freedom of sharing will be raised
to a higher level of complexity. Design rights wik embedded in CAD files shared on the
internet, forcing judges to conduct a more in-depgsessment of the applicable IPR
protections than with entertainment content’'s pirac traditional trade mark infringement.
Second, the difficulty of enforcement against indiials and the exception of private copy
will apply to any possible object that can be endaebin a CAD file, shared, and printed. The
fine line between bites and atoms will be erasddt af new items will be found on the web
thanks to CAD files and brought into being with gmaral low-cost or professional 3D
printers. This means that the concerned righthsleell not be limited to the entertainment
majors and the books houses but could also ergmilmembers, such as toys manufacturers
or appliances manufacturers. Finally, as the progrbecome easier to manipulate, users
might transform existing creations before sharingnt. The notion of infringement will be
challenged more often with 3D files than, say, es@f movies.

As a result, rightholders - probably joined by nexembers worried for their business - will
continue to ask for better protection against iriial infringers and attempt to expand the
cover of IPR3" As stated by E. &RTER : “In fact, probably the single most significant
development in copyright law in the 20th centurgearporation of copyright within

international trade agreements-was largely theltreucopyright holders' fears about how
technology could affect their ability to exploiteih intellectual property™. That is, the 3D

printers might be perceived as merely new infriggiools that should be put out of harm’s

way.

In the fourth Chapter, | gave my opinions on theaufe directions of IPRs that should be
avoided or taken into consideration. | have argagainst asui generiscopyright protection
for the CAD file. Nothing leads me to believe thatCAD file might be considered an
artwork. Moreover, such a protection would be naghimore than a source of confusion. |
also think that the cumulation of rights shouldrbere limited. As with the current ruling in
ltalian case la#/> an object should not be covered by both desighcapyright protection.
In line with this, | support the arguments in favad a shorter copyright term of protection.

373 M. WEINBERG, “It will be awesome if they don’t screw it up: 3Dinting, intellectual property, and the fight
over the next great disruptive technologgp, cit, p. 15.

$74E. L. CARTER, op cit, p. 314.

35 See p. 23.
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The current period of protection is anomaly lon@:y@ars of following the death of the artist.
This term of protection is highly disputable inacety where information has never been so
easily shared and the progress never been sdtfasts considered for the utility patent that a
balance should be found between rewarding the toveand the incitement of the research
(ie. the invention must be disclosed in a clear @mplete way). As the utility patent should
be considered an incentive for research, copyrgfittuld be considered an incentive for
creativity. The current protection term ushers wayfrom that fundamental objective of
copyright and constitutes rather a protection lier guccessors of the creator. A good example
of best practice to follow could be the United Kalogn and its copyright protection limited
for 25 years for the mass produced items. Thisiquéar regime might unfortunately be
repealed with the United Kingdom following the le§@amework of the rest of the European

Union.

| have also warned against the abusive use of TtARscould go beyond the scope of the law
by preventing fair copies of protected works orrepeotecting works that do not currently

enjoy coverage by IPRs. Moreover, it was stressed service providers might play a

paramount role in the enforcement of IPRs in thgtali world. Once again, the law-makers
should be cautious that these intermediaries dobeobme agents of rightholders. In that
sense, | have expressed my concern about the atitditaie-down notice” procedure in the

United States and the powerful executive agendyramce. This concern is related to the risk
of wrongfully struck down content. Such situatisneven more likely to happen with designs
protections where alleged infringements might rexjuery delicate assessments.

In the search for a balanced system, | also queslidthe need for harmonization of IPRs.
Even though | am aware of the danger that lobbyiggcopyright holders of developed
nations could easily take control of the negotiaiand impose their wills, | still believe that
better harmonization would be highly beneficial foe awareness of the individuals and the
confidence of the companies in the trade. Regarding, the Community design and
Community trade mark regimes have proved to be vesléived by the market. The same
expectations support the future utility patent bé tEuropean Union. Therefore, in my
opinion, the question should not be “why the harimation?” but rather “how to properly
harmonize?”. Finally, | mentioned the possibility & new business model and underlined the

possibility to see more “copyleft” communities anggon the internet.
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| believe that the use of 3D printers as a mearexpfession should evolve with time as the
programs become more consumer friendly. AfteraaBD printer is “a powerful new tool for
experimenting with the design of the physical woftt thinking, for generating new culture,
for stretching our imagination¥®. As is the case today, a fair balance has t@bed in the
regulation of the internet. On the one hand, “psatwho upload or incite the uploading of
infringing copies for the mere purpose of makingfprshould be found and convicted. On
the other hand, | believe that creating and shasngery valuable for the improvement of
culture$””. Therefore, the best way for an “honest” shariagferm to avoid legal issues is to
make sure it does not turn into a large illegalycof@achine. Once again, | believe that excess
Is always easier to strike than the right compremisnkerers should not be excluded by the
fear of mass copying. In that sense, IPRs shouldeaa barrier for the culture of remix, the
creation of new things that actually take root omfer existing works: “It is critical that

those who fear not stop those who are inspiféd”

| focused in this thesis on the legal protectiohslesign, but many other issues might, and
will, be underlined in the field of 3D printing.just want to mention two of them in my
conclusion: 3D printed weapofi8 and the increasing sale of counterfeited produEte
second element, concerning the infringement ofiticaal trade mark (as opposed to trade
dress), might for instance be illustrated by theaga owners. Since the price of the official
spare parts is getting more expensive along thesy#as might be the beginning of a new
online black market supported by CAD files and 3ingers. In that field, the claim for a
better monitoring of the internet might be lesspdiable than for design’s protections
assessed in this thesis. Indeed, the copier iyt@aare of the mislabeling and consequent
infringing of an IPR. There might be more presdoreheavier liability for websites such as

eBayor Shapeways

376 C. THOMPSON op cit

$77With the same opinion, see for instance R:RAIN, Sharing is legitimate27 Sept. 2010, available at
http://www.laquadrature.net/en/sharing-is-legitimmé June 2013).

378 M. WEINBERG, “It will be awesome if they don't screw it up: 3Dinting, intellectual property, and the fight
over the next great disruptive technologyp, cit, p. 4.

379 About this issue, see the ®NEIL, “Is technology outmoding traditional firearms regfiin? 3-D printing,
State security, and the need for regulatory fotgsiggun policy, May 2012, Available at
http://ssrn.com/abstract=2186936 (6 June 2013gntagress: D. GRY, “3D printed guns are going to create big
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2013).
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One thing is certain, 3D printers will highlightvesgal existing issues and will bring new
ones, regardless of the law field. The endlessbateeen technology and law has never been

so real.
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