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Preface

Missing persons...

Everyone has been confronted in his or her life with an appeal to locate a missing person
made by left-behind family or friends. Sometimes they are found and sometimes it seems that
no one will ever know what truly happened that very day.

There are a lot of people who are interested in the field of missing persons and the internet is
an excellent instrument in trying to provide information and solve many of these cases.

There are several reasons why people can become interested in a missing person’s case.
When [ started with gathering information about missing persons, one of the first cases I came
across was the case of Kirsti Lynn Nikle, a woman who disappeared on 10 October 1996 in
Grand Forks (North Dakota) and who is still missing', who reminded me slightly by her
appearance of a former friend with whom I went to class during primary school. Hereafter,
since I became more interested in the field of missing persons, there were more cases which
caught my attention such as the case of Ray Gricar, a District Attorney for the Center County
Pennsylvania who disappeared from Bellefonte (Pennsylvania) on 15 April 2005 and of
Alexis Patterson, a primary school pupil who went missing from her primary school in
Milwaukee (Wisconsin) on 3 May 2002°. Thanks to organizations like the Doe Network®,
strangers can help in solving missing persons’ cases and therefore, maybe someday, they will
be located and know that they were not only remembered by their family, friends, but also by
people who have never met them or known them before their disappearance.

It is safe to say that no one will be entirely forgotten.

I would like to express gratitude for the guidance and advice of my supervisor, Mr. Ir.
M.H.M. Schellekens and of Dr. C.M.K.C. Cuijpers, who both helped me throughout the
process of writing this thesis.

Special thanks are mainly directed to my sister who not only provided feedback, but also liked
to play the Advocatus Diaboli so that my work would be objective, and also to my mother and
father for their support, patience and feedback. Furthermore, I would thank my friends who
often listened when I was talking about missing persons. And last but not least to Mrs. Good
of The Charley Project’, who provides insight, through her blog6, in the operating of a
missing persons’ website, to Mrs. Keller of the For the Lost Organization’ for her dedication
to help left-behind family of missing persons, and to all others who are unselfishly trying to
locate missing persons and hopefully will find them in order to close their case.

Per aspera ad astra. ..

Tilburg, 20 August 2012

" http://doenetwork.org/cases/1668dfnd.html/ (12 August 2012).

? http://www.charleyproject.org/cases/g/gricar_ray.html/ (12 August 2012).

? http://www.charleyproject.org/cases/p/patterson_alexis.html/ (12 August 2012).
* http://www.doenetwork.org/ (12 August 2012).

> http://www.charleyproject.org/ (12 August 2012).

® http://charleyross.wordpress.com/ (12 August 2012).

7 http://www.forthelost.org/ (12 August 2012).



Introduction

Each day people disappear, however, special attention is often only paid to missing children
since they are more vulnerable than adults. Today, the internet is generally used as a primary
source in asking the general public for help in locating missing persons. In the US, it is not
uncommon to involve the media such as television, radio stations, newspapersg, magazines...
(in order to attract attention to a case)’.'® For example, the America Most Wanted Safety
Center'" published a guide containing information about how to draw attention to missing
persons online."

A Google internet search on 30 July 2012 reveals that there are at least 99.300.000 results
concerning the topic US missing persons’ websites."> Therefore, it can be assumed that there
are a lot of US based websites involved in locating missing people (adults and/or children).
Missing persons’ websites do raise some legal issues, besides questions about their social
value, and the most significant problems which could be faced by a manager and/or user of
such a website are copyright infringement and defamation. Especially since there can be
misunderstandings concerning the copying of flyers and information or about the fact that a
comment or theory posted on such a website could defame someone. Also, since it is simple
to access and copy information from foreign missing persons’ websites through the internet, it
is not unlikely that a manager and/or user can be accused of copyright infringement or
defamation in another country which could have different rules concerning these subjects than
in the US. In this Master Thesis attention is paid to The Netherlands and England (The UK)
and to EU law since both countries are EU Member-States and, as a consequence, it is
necessary to provide some background information on how copyright and defamation law is
dealt with in the EU." This Master Thesis will be divided into four chapters. The first chapter
will be about the social value and the benefit of US based missing persons’ websites since it is
important that before attention should be paid to copyright and defamation law, some legal
background concerning missing persons should be provided. The second and third chapter
will concern US, EU, Dutch and English copyright and defamation law. The fourth chapter
will contain the conclusion and recommendations.

Therefore, the research questions will be:

“Do managers and users of US based missing-persons-websites run the risk of committing

copyright infringement or defamation? If, so, what can they do to minimise possible risks?”

From the foregoing, the following sub questions will be answered:

1. What is the social value or benefit of US based missing persons’ websites?

2. What are copyright and defamation according to US law?

3. How should copyright infringement and defamation by a manager and/or (US citizen or
foreign) user of a US based missing persons’ website be dealt with according to US law?

¥ See e.g. in the paper edition of the USA Today (http://www.usatoday.com/ (12 August 2012)) distributed in the
US, flyers of missing children are placed in the section “Marketplace Today” in the segment “Notices” and than
“Public Notice”.

? http://www.amw.com/pdf/making%20noise_guide.pdf (12 August 2012).

' Watnik 2003, p. 419.

' http://safety.amw.com/ (12 August 2012).

2 http://safety.amw.com/family/making-noise-bringing-attention-to-missing-loved-ones/ (12 August 2012).
Phttp://www.google.be/#hl=nl&sa=X&ei=AqoWULuqO5G2hAfI50HACg& ved=0CFwQBSgA&q=US+missing
+persons%?27+websites&spell=1&bav=on.2,or.r_gc.r_pw.r_qf.&fp=9dd313392708d8d2&biw=1024&bih=432
of 30 July 2012.

' http://europa.eu/about-eu/countries/index_en.htm (12 August 2012).



4. How are copyright infringement and defamation prevented and dealt with in the EU, The
Netherlands and England?

5. How is a foreign judgment from the EU, The Netherlands and/or the UK against a US
manager and/or user of a US based missing persons’ website concerning copyright
infringement and defamation enforced in the US?

The research was primarily desk research and the main sources used were US, EU, Dutch and
English law and case-law, studies, reports, guides, websites and other documents.



Chapter 1: Is there a need of missing persons’ websites?

Introduction

Before the research questions can be answered, some legal background information
concerning missing persons should be provided. Therefore, in this chapter an answer will be
given to the first sub question: “What is the social value or benefit of US based missing
persons’ websites?”” The chapter is divided into four paragraphs. The first paragraph is about
the history of missing persons in the US which is split into three parts answering first, who
should be considered a missing person, second, how many missing persons are there in the US
and, third, how the law concerning missing persons has developed throughout the years. The
second paragraph will be about the legal definitions, explanations and problems surrounding
missing persons and is divided into two parts, first, about missing children and, second,
concerning missing adults. The third paragraph will clarify if the US Government" should be
involved in the problems surrounding missing people. This paragraph consists of two parts:
first, the obligations of the US Government and, second, if the general public should help to
locate missing persons. Hereafter, the content of the fourth paragraph will focus only on
information needed for the following two chapters as which US based missing persons’
websites a manager of a missing persons’ website should use as reliable sources.

1.1 The history of missing persons in the US

1.1.1 Who is a missing person 210

In general, a missing person can be a child or an adult. However, it is possible that there is
overlap between the two categories as, although the Amber Alert" is for missing children
only, as the child must be, amongst others, younger than 17 years'®, it can also be issued if the
person is younger than 21 years due to Suzanne’s Law'".

1.1.2  How many missing persons are there?

The total number of missing children and adults is unknown.”

There are three reasons which explain why it will never be exactly known how many missing
persons’ there are:

First, the numbers provided only concern the cases of persons who are reported as missing to
law enforcement.”’ An example of a missing person’s case not reported to law enforcement is
the case of Caylee Anthony, a two year old, who disappeared in June 2008 and who was
reported missing by her grandmother on 15 July 2008 to law enforcement after the mother of
the girl could not explain where Caylee was. Eventually, the girl was found deceased on 11
December 2008.%* Due to this tragedy, members of the general public** and different states, as

'3 http://www.usa.gov/ (12 August 2012).

1 See also part: 1.1.4 Legal definitions, explanations and problems, p. 12-17.

"7 http://www.amberalert.gov/ (12 August 2012).

'® http://www.amberalert.gov/guidelines.htm (12 August 2012) and O’Brien and French 2008, p. 37.

' http://www.mass.gov/eopss/law-enforce-and-cj/law-enforce/missing-and-wanted/mmcc/missing-children-
laws.html (12 August 2012).
% For children, see e.g. for missing children the introduction of “Caylee’s Law” (felony charges for parents who
do not report their child to be missing) from New York State Senator A.J. Lanza
(http://www.nysenate.gov/press-release/senator-lanza-introduces-caylee-s-law-ny-bill-would-create-felony-
charge-failing-repor (12 August 2012)) and for missing adults: Fernandes 2009, p. 7-10.
2 Moore 201 1, p. 154.
i Wolbert Burgess, Regehr and Roberts 2010, p. 2.

* Ibid.
* http://www.change.org/petitions/create-caylee-s-law-3 (12 August 2012).



New Yorkzs, wanted to create a “Caylee’s Law”.* In sum, if this law should enter into force,
it will be regarded a felony if a parent or a guardian does not report his or her child or the
child he or she is taking care of as missing to law enforcement within 24 hours.”’

Second, when it concerns a missing adult, it does not always have to be the case that he or she
has met with foul play, as adults can choose where they want to go without the obligation of
telling anyone.?® Additionally, due to this freedom, it can happen that an adult is found dead,
for example murdered, while nobody even noticed that this person was missing.29

According to the report “Missing adults: Background, Federal Programs, and Issues for
Congress” of 2 February 2009, adults have a legal right to leave, which creates problems for
left-behind families in reporting an adult as missing to law enforcement.”’ In sum, the reasons
why an adult can disappear are: foul play, a high-risk lifestyle (e.g. involved in drugs), a
history of victimization (e.g. domestic abuse), a physical disability, a developmental
disability, a cognitive disorder and/or a nature disaster.*

Third, although the adult is regarded as missing, his or her body has turned up, but could not
be identified by law enforcement and therefore the person is still listed as missing.3 3

1.1.3  The legal history of missing persons’ laws

1.1.3.1 Missing children

A tragedy has to take place before action is taken, which happened in the field of missing
children, since it lasted until the beginning of the 1980s before it became a topic for politics
and legislation.™ It all began with three child abductions: First, the parental abduction of five
year old Joanna Yerkovich (she was abducted by her father on 20 December 1974 and located
in 1984), second, the disappearance of six year old Etan Patz (he vanished while walking to
school on 25 May 1979) and, third, the abduction of six year old Adam Walsh (he
disappeared from a shopping centre on 27 July 1981 and was found murdered two weeks
later).”® These three cases became well known to the American public due to the actions by
their left-behind parent(s) of attracting awareness to them and other missing children. In 1980
Gloria Yerkovich set up the national non-non profit agency Child Find, Inc.’®, an organization
specialized in, amongst others, locating missing children.”” Etan Patz was the first child
whose picture was published on a milk carton and due to the fact that, since 1982, 25 May

* http://www.nysenate.gov/press-release/senator-lanza-introduces-caylee-s-law-ny-bill-would-create-felony-
charge-failing-repor, http://www.capitaltonight.com/2011/07/caylees-law/ and
http://assembly.state.ny.us/leg/?bn=A08539 (all 12 August 2012).

* http://www.usatoday.com/news/nation/2011-07-07-caylee-anthony-petition_n.htm,
http://abcnews.go.com/US/casey-anthony-trial-aftermath-caylee-law-drafted-states/story?id=14020260 and
http://blogs.findlaw.com/blotter/2011/07/caylees-law-proposed-in-fl-ny-ok-wv.html (all 12 August 2012).
7 http://www.change.org/petitions/create-caylee-s-law-3 and
http://www.washingtonpost.com/blogs/post_now/post/casey-anthony-case-inspires-md-
legislation/2011/07/08/gIQANctP3H_blog.html (both 12 August 2012).

¥ Vaccariello 2009, p. 80-84, p. 88 and p. 213.

* Ibid, p. 82.

% Fernandes 2009, p. 1-34.

! Ibid, p. 3.

2 Ibid, p. 6-7.

¥ Vaccariello 2009, p. 83.

* Tedisco and Paludi 1996, p. 112-113.

% Ibid and Kamerman, Phipps and Ben-Arieh (editors) 2010, p. 164.

3 http://www.childfindofamerica.org/ (12 August 2012).

7 Kamerman, Phipps and Ben-Arieh (editors) 2010, p. 164-165 and
http://www.childfindofamerica.org/about%20Child%20Find.htm (12 August 2012).



became the annual “National Missing Children day”3 8 John Walsh, became, together with

others, involved in lobbying for legislation concerning missing children®.*’

During the following years, several federal laws concerning missing children came into
existence.' However, only five of them will be examined in short because they can be
considered as relevant for a missing persons’ website.

The first act which came into force was the Missing Children Act (28 USC § 534) of 1982* in
which the tasks of the Attorney General are described as, for example, he or she shall appoint
officials who will collect information concerning a deceased non-identified child or will
gather information concerning the location of missing child (Missing Children Act (28 USC
§534 (a) 2 and 3)*, which could than be exchanged with other officials of federal and/or state
level and with institutions (Missing Children Act (28 USC § 534 (a) H)*.

Second, there is the Missing Children’s Assistance Act (42 USCS§ 5771 et seq. )45 of 1984*, in
which it is required, amongst others, that a clearinghouse for missing children had to come
into existence.?’ This was realized with the coming into existence of the National Center of
Missing and Exploited Children (or NCMEC)* in 1984.%

The Congress also admitted in Section 5771 Missing Children’s Assistance Act (42 USC §
5771 et seq.)’ that there was need for a more adequate legal response concerning the
resolving of missing children cases:

“The Congress hereby finds that —

(1) each year thousands of children are abducted or removed from the control of a parent having legal custody
without such parent’s consent, under circumstances which immediately place them in grave danger;

(2) many of these children are never reunited with their families;

(3) often there are no clues to the whereabouts of these children;

(4) many missing children are at great risk of both physical harm and sexual exploitation;

(5) in many cases, parents and local law enforcement officials have neither the resources nor the expertise to
mount expanded search efforts;

¥ Katz 2010, p. 306.

% Kamerman, Phipps and Ben-Arieh (editors) 2010, p. 165.

“ Ibid, p. 160 and 165.

*'See e.g. https://www.interpol.int/Public/Children/Missing/NationalLaws/mcUSA.asp and
http://www.missingkids.com/missingkids/servlet/PageServlet?LanguageCountry=en_US&Pageld=1615 (both 12
August 2012).

*2 Missing Children’s Act or 28 USC § 534.

* O’Brien and French 2008, p. 21 and
http://www.missingkids.com/missingkids/servlet/PageServlet?LanguageCountry=en_US&Pageld=1615 (12
August 2012).

*“ Ibid.

®Missing Children’s Assistance Act or 42 USC § 5771 et seq.

*® http://www.missingkids.com/missingkids/servlet/PageServlet?LanguageCountry=en_US&Pageld=1615 (12
August 2012).

47 O’Brien and French 2008, p. 21, Fairman Cooper 2003, p. 1-2 and De Ruyver, Zanders, Vermeulen and Derre
2000, p. 118-120. For more information concerning the NCMEC see their website:
http://www.missingkids.com/missingkids/servlet/PublicHomeServlet?LanguageCountry=en_US (12 August
2012). See also the section: 1.2.2.1 The National Center For Missing and Exploited Children or NCMEC, p. 24-
26.

* http://www.missingkids.com/missingkids/servlet/PublicHomeServlet?LanguageCountry=en_US (12 August
2012).

4 O’Brien and French 2008, p. 21, Fairman Cooper 2003, p. 1-2 and De Ruyver, Zanders, Vermeulen and Derre
2000, p. 118-120. For more information concerning the NCMEC see their website:
http://www.missingkids.com/missingkids/servlet/PublicHomeServlet?LanguageCountry=en_US (12 August
2012). See also the section: 1.2.2.1 The National Center For Missing and Exploited Children or NCMEC, p. 24-
26.

0 Missing Children’s Assistance Act or 42 USC § 5771 et seq.



(6) abducted children are frequently moved from one locality to another, requiring the cooperation and
coordination of local, State, and Federal law enforcement efforts;
(7) on frequent occasions, law enforcement authorities quickly exhaust all leads in missing children cases, and

require assistance from distant communities where the child may be located; and

. . . Lo .. 51
(8) Federal assistance is urgently needed to coordinate and assist in this interstate problem.”

Third, the National Child Search Assistance Act or Title 42 USC § 5779-5780°% of 1990
explains in § 5780 (3) which information of the missing child must be included in a state

report:

“(3) provide that each such report and all necessary and available information, which, with respect to each
missing child report, shall include—

(A) the name, date of birth, sex, race, height, weight, and eye and hair color of the child;

(B) the date and location of the last known contact with the child; and

(C) the category under which the child is reported missing;... »33
After the collection of this information, the following procedure should be followed according
to Title 42 USC § 5780 (3) and (4) National Child Search Assistance Act™":

“...is entered within 2 hours of receipt into the State law enforcement system and the National Crime
Information Center computer networks and made available to the Missing Children Information Clearinghouse
within the State or other agency designated within the State to receive such reports; and

(4) provide that after receiving reports as provided in paragraph (2), the law enforcement agency that entered
the report into the National Crime Information Center shall—

(A) no later than 60 days after the original entry of the record into the State law enforcement system and
National Crime Information Center computer networks, verify and update such record with any additional
information, including, where available, medical and dental records;

(B) institute or assist with appropriate search and investigative procedures; and

(C) maintain close liaison with the National Center for Missing and Exploited Children for the exchange of
information and technical assistance in the missing children cases.”

The fourth act concerns the Prosecutorial Remedies and Other Tools to End the Exploitation
of Children Today Act (or PROTECT or Public Law 108-21)° of 2003°’, which came into

existence on 30 April 2003.%% In sum, it is about the reauthorization of the NCMEC® 9, about
law enforcement and about the development and/or enhancement of the Amber Alert® !
The fifth act is the Adam Walsh Child Protection and Safety Act™ of 2006, in which it is
clarified, amongst others, that no state law enforcement is allowed to remove a missing

person’s report from the state law enforcement system or from the FBI’s National Crime

Information Center (or NCIC)* computer database only due to the fact that the missing child

>! bid.

> National Child Search Assistance Act or Title 42 USC § 5779-5780 and
http://www.missingkids.com/missingkids/servlet/PageServlet?LanguageCountry=en_US&Pageld=1615 (12
August 2012).

> National Child Search Assistance Act or Title 42 USC § 5779-5780.

> Ibid and
http://www.missingkids.com/missingkids/servlet/PageServlet?LanguageCountry=en_US&Pageld=1615 (12
August 2012).

% National Child Search Assistance Act or Title 42 USC § 5779-5780.

% prosecutorial Remedies and Other Tools to End the Exploitation of Children Today Act or PROTECT Act or
42 USC §5791 et seq.

7 http://www.missingkids.com/missingkids/servlet/PageServlet?LanguageCountry=en_US&Pageld=1615 (12
August 2012).

*% Fairman Cooper 2003, p. 3.

> http://www.missingkids.com/missingkids/servlet/PublicHomeServlet?LanguageCountry=en_US (12 August
2012). See also the section: 1.2.2.1 The National Center For Missing and Exploited Children or NCMEC, p. 24-
26.

% http://www.amberalert.gov/ (12 August 2012). See also the section: 1.2.1.1 The Amber Alert, p. 21-23.

¢! Fairman Cooper 2003, p. viii and 3.

52 H.R. 4472: Adam Walsh Child Protection and Safety Act or Public Law 109-248.

53 http://www.fas.org/irp/agency/doj/fbi/is/ncic.htm (12 August 2012).
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has reached a certain age.®* This act is also well known because of its sections concerning
protecting children from sex offenders.®

1.1.3.2 Missing adults

Again, a tragedy has to take place before politicians come into action, since awareness to the
problems of missing adults began until after the disappearance of Kristen Modafferi, who had
just become 18 years old in 1997.% She went missing on 23 June 1997 after leaving her place
of employment, a coffee shop in San Francisco.®” As she was 18, she was considered an adult
and therefore could not be included in the missing children register of the NCMEC*.*’ To
solve this problem, her parents and others advocated for the Kristen’s Act.”® The first
Kristen’s Act became known as H.R. 2780: Kristen’s Law'" (Public Law 106-468)"> on 9
November 2000.” In sum, the law was about the funding of a clearinghouse for missing
adults who had disappeared, according to law enforcement, due to foul play.”* It obliged that
missing adults should be reported to the National Center for Missing Adults’.’®

The reason why the Kristen’s Act needs to be reauthorized was because its funding ended in
2004”7 and is best explained in Title II: Kristen’s Act Reauthorization Section 202 Findings of
the (“H.R. 112: Kristen’s Act Reauthorization of 2011 )8

“Congress finds the following:

(1) Every year thousands of adults become missing due to advanced age, diminished mental capacity, or foul
play. Often there is no information regarding the whereabouts of these adults and many of them are never
reunited with their families.

(2) Missing adults are at great risk of both physical harm and sexual exploitation.

(3) In most cases, families and local law enforcement officials have neither the resources nor the expertise to
undertake appropriate search efforts for a missing adult.

(4) The search for a missing adult requires cooperation and coordination among Federal, State, and local law
enforcement agencies and assistance from distant communities where the adult may be located.

(5) Federal assistance is urgently needed to help with coordination among such agencies.”.79
Another law concerning missing adults is Suzanne’s Law®®, which is important for two
reasons: First, it obligates authorities to enter information about missing persons under the age

8 Section 154: Missing Child Reporting Requirements (a) of the H.R. 4472: Adam Walsh Child Protection and
Safety Act or Public Law 109-248.
% Maras 2012, p. 155.
% (’Brien and French 2008, p. 93.
%7 Ibid and Newton 2009, p. 246.
% http://www.missingkids.com/missingkids/servlet/PublicHomeServlet?LanguageCountry=en_US (12 August
2012).
;’z O’Brien and French 2008, p. 93 and Patterson Ludwig 2001-2002, p. 83.

Ibid.
"' O’Brien and French 2008, p- 93.
"> H.R. 2780: Kristen’s Act or Public Law 106-486.
7 http://charlotte.news14.com/content/top_stories/642820/woman-missing-14-years-inspired-change-for-similar-
cases (12 August 2012).
™ Myrick 2008, p. 1-3.
7 http://www.Ibth.org/ncma/index.php (12 August 2012).
70 http://www.ehow.com/list_6855833_legal-laws-missing-persons.html#ixzzIHiljhvhz (12 August 2012).
"7 H.R. 2780: Kristen’s Act or Public Law 106-486 and http://www.phoenixnewtimes.com/2009-01-15/news/the-
national-center-for-missing-adults-funding-was-slashed-by-the-feds-but-three-volunteers-are-keeping-it-alive/
(12 August 2012). See also the section: 1.2.2.2 The National Center for Missing Adults, p. 25-26.
® H.R. 112: Kristen’s Act Reauthorization of 2011.
7 Ibid.
8 Part of the Prosecutorial Remedies and Other Tools to End the Exploitation of Children Today Act or
PROTECT Act or 42 USC §5791 et seq, O’Brien and French 2008, p. 94, http://www.mass.gov/eopss/law-
enforce-and-cj/law-enforce/missing-and-wanted/mmcc/missing-children-laws.html,
http://definitions.uslegal.com/s/suzannes-law/, http://www .justice.gov/opa/pr/2003/April/03_ag_266.htm and
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of 21, yet older than 1881, in the FBI’s NCIC® System83 and, second, there is no waiting
period allowed before a law enforcement agency should investigate a missing adult’s case.**
The law is named after Suzanne Lyall, a student at the State University of New York in
Albany, who went missing on 2 March 1998 after she left her work in a software shop and
due to the fact that law enforcement only started to investigate her disappearance after a
waiting period of 48 hours.*

The last federal law (which, unfortunately, never passed the Senate®®)* is Billy’s Law (H.R.
3695: Billy’s Law or Help Find the Missing Act).*® In short the law regulates, amongst others,
the funding and accessibility of the National Missing and Unidentified Persons System (or
NamUs)® and is important for data sharing activities between NamUs” and the NCIC®' of the
FBIP** 1t also describes in “Section 4: Incentive Grants Program’” which information of the
missing adult must be included in the missing adult report:

“(1) CONTENT FOR MISSING PERSONS- The minimum information described in this section, with respect to a
missing person, is the following:

(A) The name, date of birth, city and State of residence, gender, race, height, weight, eye color, and hair color of
the missing person.

(B) The date and location of the last known contact with the missing person.

(C) The category described in subsection (e) in which the missing person is classiﬁed.”94
In sum, the law was named after Billy Smolinski who disappeared on 24 August 2004 from
Waterbury (Connecticut) after he had asked a neighbour to look after his dog, and, although
the neighbour accepted the request, he or she could not find the key the following day in its
usual place.”” His parents, who wanted to file a missing person’s report, were told by law
enforcement that they had to wait three days (because Mr. Smolinski had indicated that he
would go away for three days) and even after the elapse of those three days, his parents
experienced many problems concerning the way their missing son’s case was handled by law

enforcement.”®

1.1.4 Legal definitions, explanations and problems

Taking into account the background of missing persons’ law the legal definition and the
hereto related problems of a missing person, will now be examined in more detail.

http://www.missingkids.com/missingkids/servlet/PageServlet?LanguageCountry=en_US&Pageld=1615 (all 12
August 2012)

8 Moore 2011, p. 154.

5 http://www.fas.org/irp/agency/doj/fbi/is/ncic.htm (12 August 2012).

% http://www.amberalert.gov/guidelines.htm (12 August 2012) and O’Brien and French 2008, p. 37.

8 O’Brien and French 2008, p. 94 and 102.

% Ibid, p. 93 and http://www.teamhope.org/suzanneslaw.html (12 August 2012).

8 http://www.senate.gov/ (12 August 2012).

8 http://www.govtrack.us/congress/bills/111/hr3695 (12 August 2012).

% H.R. 3695: Billy’s Law.

% http://www.namus.gov/ (12 August 2012).

% Ibid.

! http://www.fas.org/irp/agency/doj/fbi/is/ncic.htm (12 August 2012).

2 http://www.fbi.gov/ (12 August 2012)

% http://www.govtrack.us/congress/bills/111/hr3695 (12 August 2012).

* H.R. 3695: Billy’s Law.

% http://www.ctpost.com/opinion/article/One-step-closer-maybe-to-finding-Billy-Smolinski-446713.php and
http://www.amw.com/missing_persons/brief.cfm?id=37752 (both 12 August 2012).

% Ibid, http://vrc.poe.house.gov/index.php?option=com_content&view=article&id=6521&catid=104:press-
releases and http://www.nhregister.com/articles/2009/08/07/news/al-billylaw.txt?viewmode=fullstory (both 12
August 2012).
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1.1.4.1 Missing children
In this paragraph the definition of a “missing child”’ is explained and it is clarified how a
distinction can be made amongst the heterogeneous group of missing children.

According to the Missing Children’s Assistance Act” (42 USC § 5772 (1)) a “Missing Child”
is defined as:

“...any individual less than 18 years of age whose whereabouts are unknown to such individual’s legal
custodian if —

(A) the circumstances surrounding such individual’s disappearance indicate that such individual may possibly
have been removed by another from the control of such individual’s legal custodian without such custodian’s
consent, or

(B) the circumstances of the case strongly indicate that such individual is likely to be abused or sexually
exploited;... ”.98

This definition should be explained broadly®®, which can lead to disagreement. For example,
in Lazaridis v. International Centre for Missing and Exploited Children'™ a (former)
abductor, claimed that he had a definition for a “not missing child”'"', since he suggested that
there was need for a distinction between children who should be regarded as missing and not
missing. However, the United States District Court of Columbia was of the opinion that this
definition was too vague to be useful.'%?

There are different forms of “missing children”, which are explained with the help of the
National Incidence Studies of Missing, Abducted, Runaway, and Thrownaway Children (or
NISMART)'™. However, it is not unusual that a missing persons’ website does not use the
definitions provided by the NISMART-2 studies and instead uses their own definitions of

. ‘i . 104
categories of “missing children”.

Making distinction among the missing children is important and might have legal
implications, because if a law enforcement agency wrongly classifies a missing child, the
parents can sue the police for civil liability.105 For example, it is not uncommon that the
disappearance of a teenager is classified by law enforcement as a runaway while he or she is
in fact abducted by a stralnger.106

In sum, NISMART""" are periodic studies, obligated by the Missing Children Assistance Act
(42 USC § 5771)'*® and made by the Office of Justice and Delinquency Prevention
(OJJIDP)', to determine how many missing and recovered children there were in a certain
timeframe.!'” The studies were conducted two times: First, in 1988, which was called

7 Missing Children’s Assistance Act or 42 USC § 5771 et seq.

% Section 5772 (1) Missing Children’s Assistance Act or 42 USC § 5771 et seq

% Plass 2007, p. 30-31.

1 Lazaridis v. International Centre for Missing and Exploited Children.

%1 1bid, (footnote 6).

"2 Ibid.

19 Flores 2002, p. 1-2.

1% See e.g. for The Charley Project (http://www.charleyproject.org/): http://www.charleyproject.org/terms.html
and the For the Lost Organization (http://www.forthelost.org/): http://www.forthelost.org/terms.html (all 12
August 2012).

195 patterson Ludwig 2001-2002, p. 96-98.

106 Moore 201 1, p. 155.

17 Flores 2002, p. 1-2.

"%Missing Children’s Assistance Act or 42 USC § 5771 et seq.

19 http://www.ojp.usdoj.gov/about/offices/ojjdp.htm and http://www.ojjdp.gov/ (both 12 August 2012).

10 Flores 2002, p. 1.
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NISMART-1 and which was published in May 19901“, and, second, in 1999 (although the
period was from 1997-1999, most of the conducted studies''> had as a central year 1999),
which was called NISMART-2 and which was published in 2002 and later.'"?

Both studies can be regarded as the most inclusive reports available concerning the number of
missing children and the reasons why a child could be missing in the US.'" However, only
the results of the second study will be used, because it is the most recent one. And also, it is
recognized on several occasions that there can be no conclusions made based on both surveys,
since different methods and definitions were used.''” For example, it is acknowledged that the
definition to describe which children should be considered as “missing children” in the studies
of NISMART-1 was too broad!''¢.'" Nevertheless, the 0JJDP"? did publish an outcome
concerning the two NISMART studies claiming a decline of missing children in the us! 120

In the NISMART-2 studies missing children are divided into two categories, namely, first,
“Caretaker Missing”, and, second, “Reported Missing” (meaning that the caretaker went to a
law agency, e.g. a police station, claimed that the child was missing and got assistance of that
agency to find the child), nonetheless, other combinations are possible as well.'*!

According to the NISMART-2 studies there can be four groups of “missing children”,
although, a difference exists when it concerns children who are “abducted’ and children who

are “not abducted” and therefore called “missing”, although both categories can also

overlapm. 123

The first category of a missing child is a “runaway”, which the NISMART-2 study defines as:
“e A child leaves home without permission and stays away overnight.

* A child 14 years old or younger (or older and mentally incompetent) who is away from home chooses not to
come home when expected to and stays away overnight.

* A child 15 years old or older who is away from home chooses not to come home and stays away two nights.

Runaways should not be confused with “thrownaways” (although there is no strict separation

between the two), as the definition, according to the NISMART-2 study, of the last one is:

“e A child is asked or told to leave home by a parent or other household adult, no adequate alternative care is
arranged for the child by a household adult, and the child is out of the household overnight.

* A child who is away from home is prevented from returning home by a parent or other household adult,

no adequatfzgllternative care is arranged for the child by a household adult, and the child is out of the household
overnight.”

2124

! Bairman Cooper 2003, p. 3.

"2 The studies fall into different categories, e.g. the study of “Runaway/Thrownaway children” was published in
October 2002 (Hammer, Finkelhor and Sedlak 2002 I, p. 1), while the study of “Children Missing Involuntarily
of for Benign Reasons” was published in July 2005 (Sedlak, Finkelhor and Hammer 2005, p. 1).

'"* Fairman Cooper 2003, p. 3. However, some material was published at other moments (See e.g. Sedlak,
Finkelhor and Hammer 2005, p. 1-12).

!"* Lampinen, Arnal, Culbertson-Faegre and Sweeney 2010, p. 131.

115 Flores 2002, p. 1-2 and Eagle Shutt, Mitchell Miller, Schreck and Brown 2004, p. 132.

"% Fairman Cooper 2003, p. 3-4 and 13-14.

"7 Flores 2002, p. 1-2.

"8 http://www.ojp.usdoj.gov/about/offices/ojjdp.htm and http://www.ojjdp.gov/ (both 12 August 2012).

"9 Flores 2002, p. 1-2, Hammer, Finkelhor, Sedlak and Porcellini 2004, p. 1-8 and Fairman Cooper 2003, p. 3-4
and 13-14.

120 Flores 2002, p. 1-2.

2! Lampinen, Arnal, Culbertson-Faegre and Sweeney 2010, p. 131-132 and Fairman Cooper 2003, p. 5. See e.g.
Sedlak, Finkelhor and Hammer 2005, p. 1-6 as p. 4 of this study provides some examples of what should be seen
as “Caretaker Missing” and/or “Reported Missing”.

122 L ampinen, Arnal, Culbertson-Faegre and Sweeney 2010, p. 131.

123 Hammer, Finkelhor and Sedlak 2002 I, p. 1-12, Sedlak, Finkelhor and Hammer 2005, p. 1-12, Hammer,
Finkelhor and Sedlak 2002 II, p. 1-12 and Finkelhor, Hammer and Sedlak 2002, p. 1-16.

124 Hammer, Finkelhor and Sedlak 2002 I, p. 2.

% Ibid.
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The second category concerns children who are missing involuntarily or for benign reasons,
which are being defined by NISMART-2 study as, first, in the case of “Missing Involuntarily,
Lost or Injured’”’:

“A missing involuntary, lost, or injured episode occurs when a child’s whereabouts are unknown to the child’s
caretaker, who either contacts law enforcement or a missing children’s agency to locate the missing child or
becomes alarmed for at least 1 hour and tries to locate the child, and one of the following conditions applies:
(1) the child was trying to get home or make contact with the caretaker but was unable to do so because the
child was lost, stranded, or injured (defined as physical harm that required medical attention or resulted in
injuries that were evident the next day, e.g., cuts, bruises, or sprains); or (2) the child was too young to know
how to return home or make contact with the caretaker.”'*®

And second, when it concerns “Missing Benign Explanation”:

“A missing benign explanation episode occurs when a child’s whereabouts are unknown to the child’s caretaker,
who either contacts law enforcement or a missing children’s agency to locate the missing child or (1) becomes
alarmed for at least an hour, (2) tries to locate the child, and (3) contacts the police about the episode for any
reason, as long as the child was not lost, injured, abducted, victimized, or classified as runaway/thrownaway.”127

The third reason why children become missing is due to (international) parental abduction
which is defined by the NISMART-2 study as:

“...the taking or keeping of a child by a family member in violation of a custody order, a decree, or other
legitimate custodial rights, where the taking or keeping involved some element of concealment, flight, or intent to
deprive a lawful custodian indefinitely of custodial privileges.”'*®

The last reason why children are missing (also included in this study are children who where,
at the moment of their abduction, not considered to be missing because e.g. their parent was
of the opinion that the child was on its way to school)'*’ is abductions by strangers or non-

family abductions which is defined by the NISMART-2 study as:

“Nonfamily abduction: (1) An episode in which a nonfamily perpetrator takes a child by the USe of physical
force or threat of bodily harm or detains the child for a substantial period of time (at least 1 hour) in an isolated
place by the USe of physical force or threat of bodily harm without lawful authority or parental permission, or
(2) an episode in which a child younger than 15 or mentally incompetent, and without lawful authority or
parental permission, is taken or detained or voluntarily accompanies a nonfamily perpetrator who conceals the
child’s whereabouts, demands ransom, or expresses the intention to keep the child permanently.”'>

The Missing Children’s Assistance Act (Title 42 USC § 5772 (1))"*' explains what is meant
with a “missing child” and the NISMART-2 studies'*” clarifies the categories of missing
children. Nevertheless, there are still discussions as to whether some children should be
considered as missing. Most of the time it is about the status of runaways and children who
are abducted by their parent(s).

First, it is claimed that runaways should not be regarded as missing, because they chose to
leave.'* For example, the child could have decided to leave home because he or she was
sexually abused.'** Some authors are therefore of the opinion that not only attention should be
paid to the reason why the child disappeared in the first place, but also to the problem that,
during the period that he or she is missing, he or she can encounter other harm (to clarify, a
child who has runaway from home to escape from a violent father, can, while living on the
street, come into contact with a sexual predator).135

12 Sedlak, Finkelhor and Hammer 2005, p. 2.
"7 Ibid.
' Hammer, Finkelhor and Sedlak 2002 II, p. 2.
"% Finkelhor, Hammer and Sedlak 2002, p. 3.
B0 bid, p. 2.
Missing Children’s Assistance Act or 42 USC § 5771 et seq.
132 Hammer, Finkelhor and Sedlak 2002 I, p. 2, Sedlak, Finkelhor and Hammer 2005, p. 2, Hammer, Finkelhor
and Sedlak 2002 II, p. 2 and Finkelhor, Hammer and Sedlak 2002, p. 2.
133 Hammer, Finkelhor and Sedlak 2002 I, p. 2.
134 11,
Ibid.
133 Plass 2007, p. 31.
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Second, it is stated that a(n) (international) parental abducted child should not be regarded as
missing (in other words as not being a law-enforcement problem), since he or she is in the
company of (one of) his or her parent(s), who, as frequently assumed, has only the best
interest of the child in mind."*® For example, if the abductor is the mother of the child, she
often will have, according to many members of the general public, a legitimate defense to
hide the child from his or her father.'*” At the moment, there are efforts to change this view
with the help of actual cases'*® and/or with studies'”. This can be illustrated with two
examples, first, according to different US studies, the motive of the abductor has more to do
with anger and/or revenge against the left-behind parent than with the best interest of the
child"*’ and, second, in the article “Early Identification of Risk Factors for Parental
Abduction”"*" the researchers explain that parental abduction is not a case of “just mothers or
fathers™, but that both genders are equally likely to take the child.'** Furthermore,
international parental abduction is also associated with the problem of “forum shopping”143,
meaning that it can happen that the parent who takes his or her child from the US to another
state, is acquitted of abducting his or her child by the foreign court, yet not by the US court.'**

1.1.4.2 Missing adults

Less attention is paid to the legal definition of who can be considered a missing adult. As
illustrated by the history surrounding Kristen’s Law'®, Suzanne’s Law'*® and Billy’s Law'"’,
the problem with missing adults is that law enforcement and other organizations have a
different approach than in cases of missing children (i.e. giving more priority to the problem
of missing children than of missing adults).'*® To give two examples: First, if the missing
person is a child, he or she must be reported missing as soon as possible to law enforcement,
which is not the case when it concerns an adult149, and, second, if a missing adult is located,
the police has no obligation to inform e.g. the left-behind family where the former missing
adult is, because it is up to him or her to contact the left-behind family."*® This is due to the
possible consequence that, in the event that the police would notify the left-behind family of
the location of the former missing person, the former missing person’s civil rights could be
compromised.151

1% Allen 1991, p. 1 and the Polly Klaas Foundation 2004, p. 1-24.

137 Although it can happen that a mother has a legitimate motive to hide her child from an abusive father (see e.g.
Klein, Orloff & Sarangapani 2005, p. 109-156), this does not mean that it cannot be the other way around.

"% See e.g. the For the Lost Organization (http://www.forthelost.org/) which explains on its website why
parental abduction is not in the best interests of the child: http://forthelost.wordpress.com/the-victims-of-family-
abduction/ and the Polly Klaas Foundation 2004, p. 1-24 (all 12 August 2012).

1% See e.g. Allen 1991, p. 2, Chiancone 2001, p. 1-13, Plass, Finkelhor and Hotaling 1997, p. 333-348 and
Watnik 2003, p. 415-416.

" Tbid.

141y ohnston, Sagatun-Edwards, Blomquist and Girdner 2001, p. 1-11 and Report on Compliance with the Hague
Convention on the Civil Aspects of International Child Abduction April 2009, p. 7.

1427 ohnston, Sagatun-Edwards, Blomquist and Girdner 2001, p. 4.

143 pérez-Vera 1982, p. 429 (or p. 17).

'* See also the part: 1.1.4 Legal definitions, explanations and problems, p. 12-17.

'*> O’Brien and French 2008, p. 93.
“®http://www.mass.gov/eopss/law-enforce-and-cj/law-enforce/missing-and-wanted/mmec/missing-children-
laws.html (12 August 2012).

" H.R. 3695: Billy’s Law.

8 Myrick 2008, p. 1-3 and http://www.ehow.com/info_7803098_legel-rights-locating-missing-
adult.html#ixzz1hil2pzNh (12 August 2012).

9 http://www.ehow.com/list_6855833_legal-laws-missing-persons.html#ixzzIHiljhvhz (12 August 2012).

159 http://www.ehow.com/info_7803098_legel-rights-locating-missing-adult.html#ixzz1hil2pzNh (12 August
2012).

! Ibid.
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Nevertheless, in “Section 4: Incentive Grants™ of Billy’s Law'>* a missing adult is defined as:

“(e) Categories of Missing Persons- The categories of missing persons described in this subsection are the
following:

(1) A missing person age 21 or older who--

(A) is senile or is suffering from a proven mental or physical disability, as documented by a source deemed
credible to an appropriate law enforcement entity; or

(B) is missing under circumstances that indicate, as determined by an appropriate law enforcement entity--
(i) that the person’s physical safety may be endangered;

(ii) that the disappearance may not have been voluntary, such as abduction or kidnapping; or

(iii) that the disappearance may have been caused by a natural disaster or catastrophe (such as an airplane
crash or terrorist attack).

(2) A missing person who does not meet the criteria described in paragraph (1) but who meets one of the
following criteria:

(A) There is a reasonable concern, as determined by an appropriate law enforcement entity, for the safety of the

missing person.
(B) The person is under age 21 and emancipated under the laws of the person’s State of residence.” 153
Yet, although Billy’s Law"* did not pass the Senate’™, it can be assumed that its definition of

a missing adult in this law is nevertheless used by e.g. law enforcement.'*®

1.1.5 Should the US government be involved?

As indicated above in the paragraph “The legal history of missing persons’ laws”, the general
public and left-behind persons have asked for the involvement of the US Government to
undertake action in the field of missing persons, which can be illustrated with, for example,
the Billy Smolinski case'”’”."*® The question answered in this paragraph will be if the US
Government, together with law enforcement, can prevent and solve the problem of missing
persons.

1.1.5.1 The obligations of the US Government

1.1.5.1.1 Protection of the victim

First, the US Government should protect people from going and being missing. As is
illustrated above, tragedy has to strike before the US Government and law enforcement get
involved." It has been established, due to e.g. the Missing Children’s Assistance Act (42
USC § 5771 et seq.)160 and “Missing adults: Background, Federal Programs, and Issues for
Congress™'®', that there is a problem regarding locating missing people. Therefore, for
example, more enhanced studies regarding missing children'®? and missing adults are needed.
Second, it has been acknowledged that there are difficulties in locating e.g. missing adults,
due to, e.g. the resistance of law enforcement to make a missing person’s report since adults
have a legal right to go missing and due to the fact that there are differences in the response of

32 H R. 3695: Billy’s Law.

3 Ibid.

* Ibid.

13 http://www.senate.gov/ (12 August 2012).

1% http://www.govtrack.us/congress/bills/111/hr3695 (12 August 2012).

"7 http://www.ctpost.com/opinion/article/One-step-closer-maybe-to-finding-Billy-Smolinski-446713.php/,
http://vrc.poe.house.gov/index.php?option=com_content&view=article&id=6521&catid=104:press-releases and
http://www.nhregister.com/articles/2009/08/07/news/al-billylaw.txt?viewmode=fullstory (all 12 August 2012).
158 See the section: 1.1.3.2 Missing adults, p. 11-12.

159 See the section: 1.1.3.1 Missing children, p. 8-11.

Missing Children’s Assistance Act or 42 USC § 5771 et seq.

161 Fernandes 2009, p. 1-34.

162 See the section: 1.1.4.1 Missing children, p. 13-16.
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state law. '

necessary.

Third, even if law enforcement is involved, e.g. by using the Amber Alert'® it is
acknowledged that there are problems concerning the use of this system and a possible
solution is that there should be a better evaluation of the system by e.g. law enforcement.'®
Fourth, there are many unidentified deceased persons who could be identified, since it is
possible that they are reported elsewhere as missing persons, however due to the different
responses of e.g. law enforcement, there are problems concerning the identification of these
dece&sged persons.167 This problem could be solved with the help of federal law like Billy’s
Law ™.

Fifth, although many legal problems concerning missing persons are solved by applying
missing persons’ laws, there are still legal problems which should be addressed in this area, as
for example the need for a “Caylee’s Law” shows.'®’

Therefore, federal law, as for example Suzanne’s Law'® can be regarded as

1.1.5.1.2 Protection of the left-behind persons and/or the general public

First, it must be easier for left-behind persons to report a missing adult since the resistance of
law enforcement to make a missing person’s report should diminish (although adults have a
legal right to go missing), because problems are experienced with the fact that there are
differences in the legal responses of states'’’ and because details about unidentified bodies are
not properly stored in databases'’'. Also, more information from the US Government should
be provided about what left-behind persons and others can and cannot do to locate a missing
child and/or missing adult.

Second, the left-behind persons and/or the general public should be protected against, for

example, hoaxes!” and extortion'””.

1.1.5.1.3 Why the US Government should not be involved

The author clarifies in the article “Spin doctors and moral crusaders: the moral panic behind
child safety legislation”""* that, as far as legislation about children is concerned, there rarely is
resistance or consideration about the possible negative effects of these new laws.'” The US
Government should take into account that it could create or that there could already be some
sort of “moral panic” concerning the safety of children by parents if too much attention is
provided to e.g. missing children abducted by a stranger, while in reality these kinds of
abductions do not happen very often.'”® Also, too much attention to missing persons could

163 Fernandes 2009, p. 5.
"**http://www.mass.gov/eopss/law-enforce-and-cj/law-enforce/missing-and-wanted/mmec/missing-children-
laws.html (12 August 2012).

15 http://www.amberalert.gov/ (12 August 2012).

1 Griffin 2010, p. 1061.

"7 http://www.namus.gov/about.htm (12 August 2012).

18 /. R. 3695: Billy’s Law.

1 http://www.usatoday.com/news/nation/2011-07-07-caylee-anthony-petition_n.htm,
http://abcnews.go.com/US/casey-anthony-trial-aftermath-caylee-law-drafted-states/story?id=14020260 and
http://blogs.findlaw.com/blotter/2011/07/caylees-law-proposed-in-fl-ny-ok-wv.html (all 12 August 2012).
170 Fernandes 2009, p. 5.

! http://www.namus.gov/about.htm (12 August 2012).

'”2 Thomas Milhorn 2007, p.276, 280 and 286 and Newton 2004, p. 63.

' See e.g. US v. Haggard, http://www.fbi.gov/miami/press-releases/201 1/virginia-woman-sentenced-to-24-
months-in-prison-for-role-in-extortion-scheme-involving-staged-kidnapping-in-guatemala (12 August 2012) and
Lawrence 1985, p. SA.

17 Zgoba 2004, p. 385-404.

3 Ibid, p. 386, 394 and 398-401.

7% Ibid, p. 385-404 and http://us.cnn.com/2012/04/20/us/etan-patz-significance/index.html ?hpt=hp_t1 (12
August 2012).
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easily result in the fact that people will pay less attention to locating them (e.g. if the Amber
Alert'” is used too often, less attention might be given to it by the general public).'”

1.1.5.2 Should the general public be of help?

Although the number of missing children and adults is unclear'”, there is a need for support
from the general public to help law enforcement in locating missing persons.

In the case U.S. v. Montes-Reyes'™ it was acknowledged that US state and federal laws
recognize the problem of missing children and that it is allowed for a private person to help
law enforcement in locating a missing child."™!

1.1.5.2.1 The advantages of the involvement of the general public

First, as is the case with murder, burglary... some crimes can be solved easier if there is
information from the general public. The same is true for missing persons’ cases. For
example, law enforcement can issue an Amber Alert'™ to locate a missing child.

Second, due to the number of missing persons, law enforcement cannot spend the same
amount of time, resources... to every missing person’s case. It often happens that a case has a
wrong classification, for example, the disappearance of a teenager is classified as a runaway
while he or she is abducted by a stranger.'®® Therefore, missing persons’ websites can inform
law enforcement when they receive a possible lead from one of its users. Sometimes, a
missing persons’ website even succeeds in locating a missing person, as is the case with for
example the Doe Network'®*.

Third, however, even if cases are published in the media due to law enforcement, there still
can be problems which can be (partially solved) by creating a specialized missing persons’
website. For example, it is not uncommon that there are complaints that not enough attention
is being paid to missing Afro-American children'® in the news'®, for runaways (as they have
decided on their own accord to leave home)'™’ or for children who are abducted by one of
their paurents188 (e.g. the problem of “forum shopping”189).

Fourth, left-behind people are encouraged to draw ‘online’ attention to missing persons. For
example, the America Most Wanted Safety Center' published a guide containing tips about
how to draw attention to missing persons online (e.g. a page on Facebook'®’, MySpace'**...
containing information about the missing person and distributing a telephone number and/or
e-mail address for leads.l%).194 This is also common procedure in the case of (international)
parental abduction. It is often advised that the media should be involved in the search of the

"7 http://www.amberalert.gov/ (12 August 2012).

'8 Sadler 2005, p. 131.

' See the part: 1.1.2 How many missing persons are there?, p. 7-8.

BOU.S. . Montes-Reyes.

'8! Ibid and http://www.amberalert.gov/newsroom/pressreleases/ojp_05_0217.htm (12 August 2012).

"2 http://www.amberalert.gov/ (12 August 2012).

183 Moore 2011, p. 155.

' http://www.doenetwork.org/ (12 August 2012).

'8 See e.g. http://www.blackandmissinginc.com/cdad/ and http://blackandmissing.org/ (both 12 August 2012).
'% See e.g. Min and Feaster 2010, p. 207-216.

""" Hammer, Finkelhor and Sedlak 2002 I, p. 2.

'8 Allen 1991, p. 1-2, the Polly Klaas Foundation 2004, p. 1-24, http://forthelost. wordpress.com/the-victims-of-
family-abduction/ (12 August 2012), Chiancone 2001, p. 1-13, Plass, Finkelhor and Hotaling 1997, p. 333-348
and Watnik 2003, p. 415-416.

'8 pérez-Vera 1982, p. 429 (or p. 17).

%0 http://safety.amw.com/ (12 August 2012).

! http://www.facebook.com (12 August 2012).

92 http://www.myspace.com/ (12 August 2012).

%3 http://www.amw.com/pdf/making%20noise_guide.pdf (12 August 2012).

9% http://safety.amw.com/family/making-noise-bringing-attention-to-missing-loved-ones/ (12 August 2012).
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left-behind parent, although it should be decided on a case to case base if media attention
would bring a positive outcome.'*’

Fifth, a member of the general public could be more willing to report to a missing persons’
website than to law enforcement, since he or she feels more confident when doubting whether
the information could be useful.

Sixth, most of these websites do not only address the general public of the US, but also the
rest of the world, because a (possible) missing person’s case can be solved with the help of
tourists, exchange students...

Seventh, it is possible that a former missing person or a left-behind person can sue a missing
persons’ website for e.g. defamation. However, it is unlikely that managers of a US based
missing persons’ website have a malicious intent, because their primary motive behind
publishing a disappearance on their website is locating the missing person and not for e.g.
financial galin.196

1.1.5.2.2 The disadvantages of the involvement of the general public

First, a Google internet search revealed on 30 July 2012 that there are at least 99.300.000
results concerning the topic “US missing persons’ websites”."”” Most of them just copy the
flyer of the NCMEC198, which might have little additional effect. Furthermore, a website
might be updated irregularly, creating confusion whether or not the missing persons published
on that missing persons’ website are still missing. Moreover, sometimes it even is uncertain
whether the persons who are profiled on the website are truly missing (e.g. how many users
will check if the missing child as profiled on a missing persons’ website is also profiled on the
website of the NCMEC199).

Second, by creating a missing persons’ website, attention should be given to the intention of
its users. For example, the website can lead to the exploitation by people with other motives
than helping to find a missing person. Those kinds of visitors can collect information from
such a website and use it, for example, for financial gain, extortion””, gossip etc. (while they
have no actual information concerning the missing adult or child).

Third, if more information is available on the website concerning a missing person case, it
might be suspicious when there is no mention of e.g. sources. Furthermore, on the one hand
the privacy of missing persons might also be an issue*', although, on the other hand, the
circumstances and lifestyle of a victim could be important in order to locate him or her.***

1% Watnik 2003, p. 418-419 and US Department of Justice, Office of Juvenile Justice and Delinquency
Prevention 2007, p. 95-96.

"% 1t should be considered that such an event can happen. For example, the administrator of the Charley Project
Blog wrote on 23 November 2010 about a missing persons’ website of an internet psychic who, not only asked
people for money in order that they could become a member, but also did not update the case files on his website
(http://charleyross.wordpress.com/2010/11/23/gaaahh-update/ (12 August 2012)).

PThttp://www.google.be/#hl=nl&sa=X &ei=AqoWULuqO5G2hAflI50HACg& ved=0CFwQBSgA &q=US+missin
g+persons%27+websites&spell=1&bav=on.2,or.r_gc.r_pw.r_qf.&fp=9dd313392708d8d2&biw=1024&bih=432
of 30 July 2012.

%8 http://www.missingkids.com/missingkids/servlet/PublicHomeServlet?LanguageCountry=en_US (12 August
2012).

" Tbid.

2% See e.g. US v. Haggard, http://www.fbi.gov/miami/press-releases/2011/virginia-woman-sentenced-to-24-
months-in-prison-for-role-in-extortion-scheme-involving-staged-kidnapping-in-guatemala and Lawrence 1985,
p. SA.

' See e.g. Madeleine Gleason, et al v. Janice Smolinski, et al: A case in which the former ex-girlfriend of Billy
Smolinksi, (see the section: 1.1.3.2 Missing adults, p. 11-12), sued, amongst others, the owner of a newspaper
and the parents of Billy Smolinski because of an article published in a newspaper where the parents, in short,
accused the former ex-girlfriend of being involved in the disappearance of Billy Smolinski.

02 See e.g. http://charleyross.wordpress.com/2009/08/13/derogatory-information/ and
http://charleyross.wordpress.com/2009/05/18/libeling-the-missing/ (both 12 August 2012).
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Also, once information is published on the internet, it is almost always retrievable. In any
case, attention should always be paid by law enforcement and others, to the Privacy Act or
§552a Title 5 United States Code®™.

Fourth, it is not uncommon that a left-behind parent has a website dedicated to his search.
However, a foreign court can, amongst others, order the left-behind parent to remove all
references and photos of the missing child from his or her website, yet, even when the left-
behind parent complies, the foreign court can still prevent the left-behind parent to have
contact and build up a relationship with the child.***

Fifth, people can also be scared to start a legal procedure (e.g. in the case of defamation)
against a missing persons’ website, since it will draw more attention of the general public to
them and even in the event that e.g. a former missing person or left-behind person would win
the defamation claim (although not all elements were proven to be actual defamation), it could
happen that (some) members of the general public are still of the opinion that there was no
defamation at all.**

1.2 Seven possible resources of US based missing persons’ websites

In this paragraph the use of internet sources will be provided. The list of sources will be
expanded in the following two chapters because of, for example, by the use of foreign
sources. Via this way, the differences between US and foreign copyright and defamation law
will be demonstrated.

In general, there are not many coordination problems to detect among the missing persons’
websites, since most only copy the flyer of the website of the NCMEC™, which is their
primary source.

1.2.1 Law enforcement

1.2.1.1 The Amber Alert™”
The Amber Alert stands for: “America's Missing: Broadcast Emergency Response”™™, but is
also known as the “Amber Alert System”””.*'° The setting up of the Amber Alert by a state is

financed by means of federal funding since 2003 when it was signed by former President G.
Bush in the autumn of 2002.%"!

The Amber Alert is primarily used to get assistance from the general public.*'* During an

abduction, the Amber Alert is shown on television stations (including cable stations) and
announced on radio stations (first on the radio stations because they are the primary stations
as described by the Emergency Alert Systems®"> and then on other stations).”'* The Amber

203 Privacy Act.

24 Report on Compliance with the Hague Convention on the Civil Aspects of International Child Abduction
April 2009, p. 32.

5 http://www.expertlaw.com/library/personal_injury/defamation.html (12 August 2012).

2% http://www.missingkids.com/missingkids/servlet/PublicHomeServlet?LanguageCountry=en_US (12 August
2012).

27 http://www.amberalert.gov/ (12 August 2012).

2% Ibid and O’Brien and French 2008, p. 35.

299 http://www.amberalert.gov/about.htm (12 August 2012).

219 Miller, Griffin, Clinkinbeard and Thomas 2009, p. 111-123.

21 Sadler 2005, p. 130 and Palmiotto 2004, p. 225.

22 0’Brien and French 2008, p. 35-37.

23 http://transition.fcc.gov/pshs/services/eas/ (12 August 2012).

24 Woodson 2002, p. 46.
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Alert system is used in all 50 states215, but it does not have the same name in all these states,
e.g. in Georgia it is called the Levi’s Call*'®, in Hawaii it goes by the name of the Maile

Amber Aler”"" and in Arkansas it is known as the Morgan Nick Amber Alers*'®.

The Amber Alert was named after the girl Amber Hagerman, who was found murdered, after
she had disappeared while she rode her bike in Arlington in the state of Texas in 1996.*" It
was first used that same year and should be regarded as an early warning system for locating
abducted children.”™ It is based on the assumption that if the abductor is aware that there is an
Amber Alert, he or she would prefer to surrender or let the child go.?'

The Amber Alert will only be used in case of emergency, meaning that the following criteria
of the US Department of Justice** have to be met™>: The child is younger than 17 years, he
or she is in danger of violence (serious bodily injury or death), there is a description of the
child (aglg, if possible, of the abductor) and the child has been entered in the NCI c*

System.

It was established that in the period between 1996 and 2003 a total of 100 children were
located alive after an Amber Alert.”*® In the case of (international) parental abduction the
percentage of recovered children is higher than when the child is abducted by a stranger.””’
The number of issued Amber Alerts, is believed to be declining each year (from 275
activations in 2005 till 227 activations in 2007).228

Almost every missing persons’ website has an Amber Alert Ticker™ "

Nevertheless, there are also disadvantages concerning the use of the Amber Alert.

First, the danger exists that if the Amber Alert is used too frequently, people will pay less
attention to it.>*' This is the reason why the Amber Alert is not used in the case of endangered
runaways.>> Also, although a missing persons’ website has an Amber Alert Ticker™”, this
does not mean that all visitors will pay attention to it.

3 http://www.amberalert.gov/state_contacts.htm and
http://www.amberalert.gov/newsroom/pressreleases/ojp_05_0217.htm (both 12 August 2012) and O’Brien and
French 2008, p. 39.

219 http://alerts.gbi.georgia.gov/00/channel_modifieddate/0,2096,67865199_67868035,00.html (12 August
2012).

7 http://hawaii.gov/ag/mcch/main/maile_amber (12 August 2012).

' http://www.asp.arkansas.gov/asp/mnaa.html (12 August 2012).

2% Fairman Cooper 2003, p. 9 and Bell, Ezell and Van Roekel 2007, p. 7.

220 Bell, Ezell and Van Roekel 2007, p. 7.

*?! Miller, Griffin, Clinkinbeard and Thomas 2009, p. 115 and 120-121.

22 http://www.justice.gov/ (12 August 2012)

3 Fairman Cooper 2003, p. 16-17 and

http://www.missingkids.com/en_US/documents/ AMBERCriteria_AprO4.pdf (12 August 2012).

“* http://www.fas.org/irp/agency/doj/fbi/is/ncic.htm (12 August 2012).
 http://www.amberalert.gov/guidelines.htm (12 August 2012) and O’Brien and French 2008, p. 37.

26 Sadler 2005, p. 130-131.

7 Meloy 2006, p. 46.

% The Amber Advocate Conference Edition 2008, p. 2.

2 http://codeamber.org/index-2.php (12 August 2012).

20 US Department of Justice, Office of Juvenile Justice and Delinquency Prevention 2007, p. 24-25. See e.g.
http://www.charleyproject.org/ and http://www.forthelost.org/ (both 12 August 2012).

! Sadler 2005, p. 131.

2 Meloy 2006, p. 46.

3 http://codeamber.org/index-2.php (12 August 2012).
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Second, not everyone is convinced that the Amber Alert is successful in locating missing
children.”* The following problems with the Amber Alert can be concluded: First, the picture
emerged that the Amber Alert system was often misused by hoaxes and misunderstandings
which provided the conclusion that state authorities could be using it too soon and too
much.” Second, the system seemed to be more effective in parental abduction cases than
non-family abductions.**® Third, the success depends on the memory of the individual of the
general public aware of the Amber Alert.” Fourth, the time to collect the information
necessary and the time to respond to such an Amber Alert, is often difficult.>*® Fifth, the
general public can become outraged if in a case an Amber Alert is not issued and, sixth, the
abduction (and murder) of a child by a stranger does not happen frequently.”* Often it
depends on the situation of the case since not all cases in which an Amber Alert was issued
seemed to be life threatening.**

Unfortunately, sometimes an Amber Alert can also be a hoax.**' Luckily, this does not happen
often, but still, the manager of a missing persons’ website can have another opinion
concerning its added value, which is to receive assistance from the general public, and decide
not to display an Amber Alert Ticker*** on his or her website.”*> Another problem of the alert
system is that the manager of the missing persons’ website cannot choose which alert he or
she will publish on his or her website and can decide, because of this drawback, that he or she
does not want to display the Amber Alert Ticker™** on his or her website.

Besides, there is also the Silver Alerr” which was proposed in 2008 (“H.R. 6064: Kristen’s
Act Reauthorization of 2008, 110™ Congress 2007-2008)**°, in 2009 (“H.R. 632: Kristen’s
Act Reauthorization of 2009, 111™ Congress 2009-2010")**" and finally again in 2011 (“H.R.
112: Kristen’s Act Reauthorization of 2011, 112™ Congress 2011-2012”)**.

On 23 June 2011 Senators H. Kohl**’ and J. Manchin® have proposed a “National Silver
Alert Act” which should be regarded as a nationwide network in locating missing adults.”!
Currently, in accordance with the proposition, there are 28 states and New York City which
have a Silver Alert or a similar progralm.252 Although another source lists 32 of the 50 US
states.”? Since the Silver Alert* is not used in every state of the US, it will not be discussed
in this Master Thesis.

234 Miller, Griffin, Clinkinbeard and Thomas 2009, p. 111-123 and Zgoba 2004, p. 385-404.
3 Griffin 2010, p. 1053-1056 and 1059-1060.

236 Ibid, p. 1062 and Miller, Griffin, Clinkinbeard and Thomas 2009, p. 115 and 117.
7 Miller, Griffin, Clinkinbeard and Thomas 2009, p. 113-114.

¥ Griffin 2010, p. 1054-1056 and 1059-1060.

¥ Ibid.

0 Ibid, p. 1056-1060.

! Meloy 2006, p. 47.

2 http://codeamber.org/index-2.php (12 August 2012).

3 O0’Brien and French 2008, p. 35-37.

* http://codeamber.org/index-2.php (12 August 2012).

* H.R. 6064: Kristen’s Act Reauthorization of 2008.

** Ibid.

T H.R. 632: Kristen’s Act Reauthorization of 2009.

*® H.R. 112: Kristen’s Act Reauthorization of 2011.

> http://kohl.senate.gov/ (12 August 2012).

20 http://manchin.senate.gov/public/ (12 August 2012).

2! http://silveralertbill.com/ and http://manchin.senate.gov/public/index.cfm/press-releases 2ID=0898aada-ac35-
4860-88ed-82bb3ca8ac60 (both 12 August 2012).

22 http://silveralertbill.com/ (12 August 2012).

3 http://mationalsilveralert.org/silveralert.htm (12 August 2012).

2% H.R. 6064: Kristen’s Act Reauthorization of 2008.
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1.2.1.2 The National Missing and Unidentified Persons System or NamUs>>

NamUs™® came into existence in 2007%7, is sponsored by the US Justice Department™ and is
a system where flyers of missing and deceased unidentified persons can be found since the
website is divided into two separate categories, namely: NamUs Missing Persons™’, which
contains the missing persons database, and NamUs Unidentified Persons*®’, which contains
the database for the deceased unidentified persons, nevertheless both can be used
together®®' .2 As a remark, NamUs Unidentified Persons®® is not only accessible for law
enforcement, but also for the general public, although, the database of the deceased
unidentified persons is better accessible for e.g. medical examiners than for the general
public264.265 Left-behind persons or medical examiners can submit DNA profiles to establish
whether e.g. there is or could be (now or in the future) a match in the database for deceased
unidentified persons%(’.267 What makes this website different from other missing persons’
websites is the fact that this system provides dental characteristics which can be used in the
case of unidentified dead persons.”*® However, there are problems with this system, especially
when it concerns the unidentified such as problems with data entry.269 Also, as a remark,
although it is sponsored by the US Justice Department™”, it is not responsible for, amongst

others, the content of NamUs Missing Persons’”’ and NamUs Unidentified Persons®”*. *"

1.2.2  Non-profit organizations and organizations referred to by law

1.2.2.1 The National Center For Missing and Exploited Children or NCMEC*"*

The NCMEC?*"°came into existence in 1984 due to the efforts of, amongst others, the Walsh
family (their son disappeared and was found murdered in July 1981 and the family had
complained that there was no resource concerning missing children when their son went
missing) and US Congressional staffer J. Howell.”’® Also, the Missing Children’s Assistance

3 http://www.namus.gov/ (12 August 2012).

> Ibid.

7 Butler 2011, p. 272.

2% http://www.justice.gov/ (12 August 2012).

9 See also https://www.findthemissing.org/en/homes/about and
https://www.findthemissing.org/en/users/terms_of_use (both 12 August 2012).

*00'See also https://identifyus.org/en/home/about and https://identifyus.org/en/home/terms_of_use (both 12
August 2012).

26! Butler 2011, p. 272 and http://www.namus.gov/(12 August 2012).

62 Garvin (editor) 2010, p. 399 and http://www.namus.gov/ (12 August 2012).

%63 See also https://identifyus.org/en/home/about and https://identifyus.org/en/home/terms_of_use (both 12
August 2012).

264 Butler 2011, p. 272.

265 Garvin (editor) 2010, p. 399 and http://www.namus.gov/ (12 August 2012).

266 https://identifyus.org/en (12 August 2012).

7 Moore 2011, p. 65 and http://www.namus.gov/about.htm (12 August 2012).

68 Bell 2011, p. 202.

*% National Research Council of the National Academies 2009, p. 245.

770 http://www.justice.gov/ (12 August 2012).

7! See also https://www.findthemissing.org/en/homes/about and
https://www.findthemissing.org/en/users/terms_of_use (both 12 August 2012).

72 See also https://identifyus.org/en/home/about and https://identifyus.org/en/home/terms_of_use (both 12
August 2012).

73 https://www.findthemissing.org/en and https://identifyus.org/en/ (both 12 August 2012).

7 http://www.missingkids.com/missingkids/servlet/PublicHomeServlet?LanguageCountry=en_US (12 August
2012).

> Ibid.

%76 Concannon 2008, p. 18-19 and Fairman Cooper 2003, p. 1-2.
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Act (42 USCS 5771 et seq.)277 of 1984%" explained, amongst others, that a clearinghouse for
missing children had to come into existence””® which became the NCMEC***.*®!

The NCMEC™ should be regarded as a private and nonprofit cooperation”, which has a
Congressional Mandate®* and which is recognized by the US Department of Justice®™,
however, it is not responsible for, amongst others, the content of the website?®. 2 Its tasks
are, amongst others, operating a 24-hours toll-free telephone line, not only for missing
children, but also for locating child pornography, supplying information to e.g. the US
Government, attorneys, the general public, and coordinating public and private programs to
recover, locate and/or reunite children with their caretakers.. .28 It also and acts, in the case of
(international) parental abduction as the Central Authority (or CA).289 In, for example, the
case Madden v. National Center for Missing and Exploited Children®”, information
concerning the background of the NCMEC®" | its tasks. .. can be found.*”

At the moment, together with the International Center for Missing and Exploited Children or
ICMEC*” (which should be seen as the “more uniform response to the problem of missing
children around the world ’294), it can be considered a well known, worldwide organization on
the topic of missing children.**

1.2.2.2 The National Center for Missing Adults**
Due to Kristen’s Law™’, a missing adult should be reported to the National Center for
Missing Adults™®.*° The Center came into existence in 2002.**

*"Missing Children’s Assistance Act or 42 USC § 5771 et seq.

78 http://www.missingkids.com/missingkids/servlet/PageServlet?LanguageCountry=en_US&Pageld=1615 (12
August 2012).

" O’Brien and French 2008, p. 21, Fairman Cooper 2003, p. 1-2 and De Ruyver, Zanders, Vermeulen and Derre
2000, p. 118-120. For more information concerning the NCMEC see their website:
http://www.missingkids.com/missingkids/servlet/PublicHomeServlet?LanguageCountry=en_US (12 August
2012). See also the section: 1.2.2.1 The National Center For Missing and Exploited Children or NCMEC, p. 24-
26.

0 http://www.missingkids.com/missingkids/servlet/PublicHomeServlet?LanguageCountry=en_US (12 August
2012).

21 O’Brien and French 2008, p. 21, Fairman Cooper 2003, p. 1-2 and De Ruyver, Zanders, Vermeulen and Derre
2000, p. 118-120. For more information concerning the NCMEC see their website:
http://www.missingkids.com/missingkids/servlet/PublicHomeServlet?LanguageCountry=en_US (12 August
2012). See also the section: 1.2.2.1 The National Center For Missing and Exploited Children or NCMEC, p. 24-
26.

82 http://www.missingkids.com/missingkids/servlet/PublicHomeServlet?LanguageCountry=en_US (12 August
2012).

283 Concannon 2008, p. 19 and Dube 1999, p. 69.

2% Fairman Cooper 2003, p. 2 and Holliday 2003, p. 54.

% http://www.namus.gov/volunteer.htm (12 August 2012).

6 http://www.missingkids.com/missingkids/servlet/PublicHomeServlet?LanguageCountry=en_US/ (12 August
2012).

7 Concannon 2008, p. 19 and Dube 1999, p. 69.

% Fairman Cooper 2003, p. 2 and Holliday 2003, p. 54.

% See e.g. Wojcik v. Wojcik.

*0 Madden v. National Center for Missing and Exploited Children.

#! http://www.missingkids.com/missingkids/servlet/PublicHomeServlet?LanguageCountry=en_US (12 August
2012).

22 Madden v. National Center for Missing and Exploited Children.

% http://www.icmec.org/missingkids/servlet/PublicHomeServlet (12 August 2012).

¥ Dube 1999, p. 71.

% See e.g. Dube 1999 p. 69-70.

% http://www.Ibth.org/ncma/index.php (12 August 2012).
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In short, it is involved in collecting and sharing missing person’s information and helping law
enforcement and/or left behind persons in locating a missing adult.*"’

In its “Mission Statement” it describes that it, amongst others, wants to be regarded as a
resource for left-behind family of missing adults.*”?

The Center received grants from the US Department of Justice’”, although it was not in
charge of its website.”™ Due to the fact that the funding was only permitted until 2004°%,
reauthorization was necessary, however, until this day, this has not taken place.**® According
to an electronic interview with Mrs. K. Pasqualini, the founder of the National Center for
Missing Adults™” and CEO of the organization until January 2010°%, in the Phoenix New
Times®” of 15 January 2009, it is unknown why the reauthorization of the Kristen’s Act could
not make it in the Senare’’’, after passing the House of Representatives®’ in September
2008.*' In total, there were already four attempted reauthorization acts, namely in 2005
(“H.R. 2103: Kristen’s Act Reauthorization of 2005, 109™ Congress 2005-2006”)*", in 2008
(“H.R. 6064: Kristen’s Act Reauthorization of 2008, 110™ Congress 2007-2008)*"*, in 2009
(“H.R. 632: Kristen’s Act Reauthorization of 2009, 111™ Congress 2009-2010”)*" and in
2011 (“H.R. 112: Kristen’s Act Reauthorization of 2011, 112™ Congress 2011-20127)*'°.

However, according to “Register a Missing Person”, a left-behind person can register the

missing person with this organization, although the case will not be added to the website, but

to the NamUs website>!” 318

7 http://www.criminaljusticeuniversity.net/blog/2010/10-laws-passed-after-horrible-crimes/ (12 August 2012)
and see the section: /.1.3.1 Missing adults, p. 11-12.

% http://www.Ibth.org/ncma/index.php (12 August 2012).

2% http://www.ehow.com/list_6855833_legal-laws-missing-persons.html#ixzzIHiljhvhz (12 August 2012).
3% http://www.usatoday.com/news/nation/2006-11-02-missing-adults_x.htm (12 August 2012).

*' O’Brien and French 2008, p. 93 and http://www.lbth.org/ncma/content.php?webid=about_ncma (12 August
2012).

% http://www.Ibth.org/ncma/content.php?webid=about_ncma (12 August 2012).

% http://www.justice.gov/ (12 August 2012).

% http://www.Ibth.org/ncma/index.php and http://www.lbth.org/ncma/content.php?webid=training (both 12
August 2012).

3% HR. 2780: Kristen’s Act or Public Law 106-486 and http://www.phoenixnewtimes.com/2009-01-
15/news/the-national-center-for-missing-adults-funding-was-slashed-by-the-feds-but-three-volunteers-are-
keeping-it-alive/ (both 12 August 2012).

3% http://www.house.gov/list/press/nc09_myrick/02112009_KristensAct2009.html (12 August 2012).

7 http://www.Ibth.org/ncma/index.php (12 August 2012).

% http://www.linkedin.com/in/kympasqualini (12 August 2012).

% http://www.phoenixnewtimes.com/ (12 August 2012).

1% http://www.senate.gov/ (12 August 2012).

' hitp://www.house.gov/ (12 August 2012).

12 http://www.phoenixnewtimes.com/2009-01-15/news/the-national-center-for-missing-adults-funding-was-
slashed-by-the-feds-but-three-volunteers-are-keeping-it-alive/ (12 August 2012).

313 H.R. 2103: Kristen’s Act Reauthorization of 2005.

31 H.R. 6064: Kristen’s Act Reauthorization of 2008.

35 H R. 632: Kristen’s Act Reauthorization of 2009.

316 H R. 112: Kristen’s Act Reauthorization of 2011.

37 http://www.namus.gov/ (12 August 2012).

1 http://www.Ibth.org/ncma/content.php?webid=register (12 August 2012).
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1.2.3  Volunteer missing persons’ website

1.2.3.1 The Doe Network>"

The Doe Network™™ is one of the independent websites run by American citizens for locating
missing and unidentified adults.**' Its full name is: the Doe Network: International Center for
Unidentified & Missing Persons®?, it provides assistance to law enforcement and it is
recognized as being part of the Responsible Volunteer Community323 by the US Department of
Justice®** ** Tt came into existence on 5 November 1998.%%°

It should be regarded as a volunteer organization and is not only limited to missing and
unidentified people from North America, but also from Australia and Europe.*”’ However, the
conditions are that the missing person must be from the US, he or she must be missing since
1999 or before (cases of missing persons after 1999 are published on the website of The North
American Missing Persons Network™™), there must be a file submitted by law enforcement
and the case had to be actively investigated by law enforcement at least six months before a
request can be made to get the case filed with the Doe Network.>*

1.2.4 Other missing persons’ websites

In this part, attention will be paid to two other forms of missing persons’ websites. The For

the Lost Organization™° will be used as an example of a missing persons’ website dedicated
to a certain goal and The Charley Project® is chosen because it provides useful information
concerning missing persons and, amongst others, the issues a manager of such a website can

encounter3 32 .

1.2.4.1 The For the Lost Organization®*

This organization exists of a website® " and a blog
files on the blog™®, but have to pay attention to the “Comment/post policy” section.
The organization strongly focuses on missing children cases or “Jahi’s Pages-Closed but
unsolved cases™® (children who remain missing after his or her case was closed by law
enforcement), (international) family abduction cases or “The Adam Haseeb Memorial Pages
text listing”>* and children who are (mostly) not mentioned on other missing persons’
websites or “California Kids photo directories (Poster Campaign )3 and “California Kids

335 Users can write comments below case-

337

' http://www.doenetwork.org/ (12 August 2012). See also Vaccariello 2009, p. 80-83, 88 and 213 concerning
the history of the Doe Network.

20 http://www.doenetwork.org/ (12 August 2012).

! Vaccariello 2009, p. 83.

2 Moore 2011, p. 177.

% http://www.doenetwork.org/ (12 August 2012).

2 http://www.justice.gov/ (12 August 2012).

2 http://www.doenetwork.org/ and http://www.namus.gov/volunteer.htm (both 12 August 2012).
326 http://whois.domaintools.com/network.org (12 August 2012).

7 Moore 2011, p. 177.

28 http://www.nampn.org/submit.html (12 August 2012).

329 Bidgoli (editor in chief) 2004, p. 446 and http://www.doenetwork.org/ (12 August 2012).
30 http://www.forthelost.org/ (12 August 2012).

! http://www.charleyproject.org/ (12 August 2012).

2 http://charleyross.wordpress.com/ (12 August 2012).

3 http://www.forthelost.org/ (12 August 2012).

** Ibid.

::Z http://forthelost.wordpress.com/ (12 August 2012).

> Ibid.

37 http://forthelost. wordpress.com/about/commentpost-policy/ (12 August 2012).

33 http://www.forthelost.org/jahi/ (12 August 2012).

39 http://www.forthelost.org/family/text.html (12 August 2012).

30 http://www.forthelost.org/calikids/ (12 August 2012).
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text listing™>*' *** The purpose of why attention is drawn to these sorts of cases is explained by

the For the Lost Organization™® as follows:

“...In this aspect we are like the National Center For Missing and Exploited Children with a strong focus on
older cases. These older cases are often neglected by both law enforcement and online sites. Even when they are
listed, very few people concentrate on them. The typical attitude is "The person's probably dead anyway, so why
bother?" This prevails especially for the Non-Family abductions (see this page for a definition of this and other
missing person's terms), where the primary desire for many is to start looking for a body right away.

This is flawed, we believe. If one is looking for a body, they may neglectmt‘oﬁnd a person. If one looks for a

person, however, a body may come up, but so may an alive person....
It also provides, amongst others, links to other missing persons’ websites.**

1.2.4.2 The Charley Project’*

The Charley Project®*’ (which also, amongst others, exists of a website and blog3 %) came into
existence on 12 October 2004 and was founded by Meaghan Good.** She is the administrator
(manager) of the site and responsible for updating, removing and adding case files to the
site.”® The Charley Project”" features, according to the website, more than 9000 cold cases
of the US and more or less 500 links to other missing persons’ websites.*>>

It is not possible to become a member (there is only the administrator), nevertheless visitors
are allowed to provide additional information concerning cases mentioned on the site.*>
The website is also well-known because the administrator writes a blog (where users can
write comments) in which she describes, amongst others, the problems which she encounters
with running a missing persons’ website. ™

! http://www.forthelost.org/calikids/catext.html (12 August 2012).

2 http://www.forthelost.org/difference.html (12 August 2012).

3 http://www.forthelost.org/ (12 August 2012).

** http://www.forthelost.org/difference.html (12 August 2012).

5 http://www.forthelost.org/links.html/ (12 August 2012).

36 http://www.charleyproject.org/ (12 August 2012).

7 Ibid.

** http://charleyross.wordpress.com/ (12 August 2012).

** http://www.charleyproject.org/history.html and http://www.charleyproject.org/administrator.html (both 12
August 2012).

P http://www.charleyproject.org/faq.html (12 August 2012).

! http://www.charleyproject.org/ (12 August 2012).

2 Ibid and Moore 2011, p. 209-210.

33 Moore 2011, p. 210 and http://www.charleyproject.org/faq.html (12 August 2012).

34 See e.g. her blog entry of 13 December 2010 concerning the use of sources
(http://charleyross.wordpress.com/2010/12/13/hate-mail-and-mail-in-general/) and her blog entry of 3 December
2010 about the threat of lawsuits concerning defamation (http://charleyross.wordpress.com/2010/12/03/another-
lawsuit-threat-yawn/ (both (22 April 2012)).
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Chapter 2: Copyright

Introduction

In most missing persons’ cases, everything is about getting the word out. It is about informing

the general public that someone has gone missing. However, does this mean that the content

of every website involved in locating missing persons can freely be copied without taking

notice of its copyright? As can be expected, this is not the case.””> Even when it concerns

missing persons’ websites, a manager and/or user can be accused of copyright infringement.

Therefore, this chapter will answer the following sub questions:

1. What is copyright according to US law?

2. How should copyright infringement by a manager and/or (US citizen or foreign) user of a
US based missing persons’ website be dealt with according to US law?

3. How is copyright infringement prevented and dealt with in the EU, The Netherlands and
England?

This chapter will be divided into two paragraphs.

First, the copyright law of the US will be examined. This paragraph will be the most elaborate
one, since this Master Thesis is about US based missing persons websites. It will be divided
into six parts. To begin, attention will be paid to what is copyright protected, which will be
followed by who is the copyright owner of a work and his or her rights will be explained.
Hereafter, the duration of copyright will be examined since it is important to detect if a work
has entered the public domain. Next, the “merger doctrine™® will be explained as a possible
defense of why there could be no copyright infringement. The following two parts will be
about copyright infringement. In the last part examples will be provided about how managers
of US based missing persons’ websites deal with copyright issues in practice.

Second, attention is given to foreign copyright. This paragraph is divided into three parts.
First, the EU copyright policy will be discussed. Second, attention will be paid to Dutch
copyright law. The third part will concern English copyright law. The outline of each of these
parts will be, more or less, the same as the paragraph about US copyright law.

2.1 Copyright
On the internet, all kinds of material as texts, photos... can be located which leads to
questions as “Are these materials in the public domain?” or “Who owns the copyright?”.

2.1.1 What is copyright protected?

Since there is no universal copyright protection, attention has to be paid to how copyright law
is regulated in each country.3 > Nevertheless, there are international conventions on this topic
and the most well-known convention in the field of copyright law is the Berne Convention™,
of which the US became a member-country on 1 March 1989.*° In art. 2 (2) Berne

Convention®® reference is made to the fact that national law is important, which means that

3 Stim 2010 11, p. 188.

3% Fishman 201 1, p. 117-119 and Halpern, Nard and Port 2011, p. 10-11.

37 Fishman 2011, p. 330.

38 Berne Convention and Fishman 201 1, p. 330.

http://www.wipo.int/treaties/en/ShowResults jsp?country_id=179C&start_year=ANY&end_year=ANY &searc
h_what=C&treaty_id=15 (12 August 2012).

30 Berne Convention and Fishman 201 1, p. 330.
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the copyright of US authors is protected outside the US in other countries that are a member

of the Berne Convention®®’.

In the US, copyright law falls under federal law, namely Title 17 United States Code.***
According to Article I, Section I, Clause 8 US Constitution and §301 Title 17 United States
Code, US copyright law is regulated exclusively on federal level’®, which means that a state
cannot grant copyright protection.364

But what is “copyright protected’?

Copyright protects a works which is literary, scientific and/or artistic.*® As §202 Title 17
United States Code explains, it is not the material object, but the physical object which
receives the copyright protection.*®® It has to be an original work and not e.g. just an idea®®’ or
a fact™®® and it has to be fixed (see §102 (a) and (b) Title 17 United States Code).”” What is
meant with fixed is clarified in §/01 Title 17 United States Code, e.g. a work is fixed when it
is written in a book. Section 103 Title 17 United States Code explains which works are
copyright protected and that there can be copyright on both published and unpublished works,
according to §104 Title 17 United States Code.”” However, the quality or value of the work is
not important.>”" A work that is fixed on a website for the first time can be protected by
copyright372, since there is no mode or form of expression which must be followed in order to
obtain copyright protection.””® A website normally falls under literary works §102 (a) Title 17
United States Code).*™ A comment can be copyright protected if it is an original creation of
the author and not merely the mentioning of e.g. a fact.>”

Normally there is no need to register copyright (it is even not necessary to publish a Notice of
Copyright), since it is automatically given, however there is the possibility to register a work
with the US Copyright Office®’® (see also Chapter 7 Title 17 United States Code).”"’

A website (such as a blog) can be protected by copyright3 8 but it is questionable if the
manager of a website would register his or her website with the US Copyright Office®”, since
websites do often change their appearance and/or update their site to attract people to visit
their website and each alternation (to have the benefits of the copyright protection offered by

%! Ibid.

%52 Bouchoux 2009, p. 176 and Crews 1993, p. 146.

%% Bouchoux 2009, p. 176 and Halpern, Nard and Port 2011, p. 1.

% Bouchoux 2009, p. 176 and Crews 1993, p. 146.

365 WIPO 2008, p. 5 and 153.

366 Halpern, Nard and Port 2011, p. 55.

%7 Ibid, p. 8-10.

38 See also Fishman 201 1, p. 127-129.

39 WIPO 2008, p. 153-154, Circular 66: Copyright registration for online works, p. 1, Fishman 2011, p. 6-7 and
Fishman 2010, p. 20-22.

70 See also Fishman 2011, p. 6.

7' WIPO 2008, p. 153-154 and Fishman 2011, p. 6.

72 http://www.copyright.gov/help/fag/fag-protect. html#website/ (12 August 2012).

7 WIPO 2008, p. 153.

7% Stim 2010 11, p. 188.

7 http://www.copyrightlaws.com/copyright-gs-as/9-0-copyright-permissions/ (12 August 2012).
76 http://www.copyright.gov/ (12 August 2012).

37 Circular 1: Copyright Basics, p. 7 and Fishman 2010, p. 23.

78 http://www.copyright.gov/help/fag/fag-protect. html#website (12 August 2012) and Circular 66: Copyright
registration for online works, p. 2 and Fishman 2011, p. 138 and 140.

7 http://www.copyright.gov/ (12 August 2012).
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the US Copyright 0ﬁ‘ice380) will have to be as registered by the US Copyright Oﬁfice3 81382

However, the rules for Serials and Newsletters can be different.’’

The copyright owner can place a Notice of Copyright (§401 Title 17 United States Code).
Websites (also when they offer the possibility to write comments) and/or blogs can be seen as
collective works, but normally only a single notice (although not necessary) on the first page
of the website or on every page, identifying who the copyright owner is, can be enough.3 84
Nevertheless, the use of a Notice of Copyright is not regulated by e.g. the Copyright

Oﬁfice3 85 36 Furthermore, just because there is a Notice of Copyright, this does not mean that
the work could not be in the public domain.*®’ Yet, if there is no Notice of Copyright, this
does not indicate that the work is in the public domain.*®® In §403 Title 17 United States Code
it is explained that, in general, it is not allowed to have a Notice of Copyright when the works
of the US Government are used.

When it concerns copyright protection, it usually does not matter if the copyright owner has
created a work inside or outside the US since according to art. 5 Berne Convention®> and
§104 Title 17 United States Code explains that a work created outside of the country of origin
shall be treated the same way as a work in the US.*° Moreover, if a work is first published in
another country than the US and this other country is a member-country of the Berne
Convention™’, the work has copyright protection in the US.***

2.1.2 Who is the copyright owner?

An answer can be found in §201 (a) Title 17 United States Code which explains that the
copyright owner is normally the person who created the work.””* Nevertheless, it can be
different when it concerns a situation where a third person is hired to make the work or when
it concerns a contribution to a collective work (§201 (c) Title 17 United States Coal.e).394
Copyright can also be transferred or licensed from the copyright owner to someone else.*”
What is meant with a “transfer of copyright ownership” can be found in §101 Title 17 United
States Code.**°

According to §105 Title 17 United States Code, the US Government cannot claim copyright
protection of its work.>’

0 bid.

*! Ibid.

:zi Circular 66: Copyright registration for online works, p. 2.

- Ibid.

3 Fishman 2011, p. 24, 27 and 30.

5 http://www.copyright.gov/ (12 August 2012).

3% Fishman 2010, p- 23 and Circular 3: Copyright Notice, p. 1.
7 Fishman 2010, p. 10.

> bid.

% Berne Convention.

% Fishman 2011, p. 330-331 and WIPO 2008, p. 386.

! Berne Convention and Fishman 2011, p. 330.

92 Fishman 2011, p. 338.

3% See also the part: 2.2.1 What is copyright protected?, p. 29-31.
394 Fishman 201 1, p. 7 and Halpern, Nard and Port 2011, p.56-63.
395 Halpern, Nard and Port 2011, p. 64.

* Ibid.

7 Ibid, p. 7.

31



2.1.3 Which rights does a copyright owner have?

In §106 Title 17 United States Code the exclusive rights of the copyright owner are
clarified.*®® It reads: “Subject to sections 107 through 122, the owner of copyright under this title has the
exclusive rights to do and to authorize any of the following:

(1) to reproduce the copyrighted work in copies or phonorecords,

(2) to prepare derivative works based upon the copyrighted work;

(3) to distribute copies or phonorecords of the copyrighted work to the public by sale or other transfer of
ownership, or by rental, lease, or lending,

(4) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion pictures and
other audiovisual works, to perform the copyrighted work publicly;

(5) in the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial, graphic, or
sculptural works, including the individual images of a motion picture or other audiovisual work, to display the
copyrighted work publicly; and

(6) in the case of sound recordings, to perform the copyrighted work publicly by means of a digital audio
transmission.”399

2.1.3.1 Consent and licensing*”

In §106 Title 17 United States Code the author of the work can authorize the making of
copies.401 So, before publishing a copyrighted work on a website, the owner of the copyright
protected work should be asked for permission to copy and publish.** In other words, if the
manager and/or user gets permission from the copyright owner to publish the copyrighted
material on a website, the copyright owner has granted the manager and/or user a license.*” It
is not uncommon that the copyright owner can ask that some conditions, such as payment,
must be fulfilled.*"*

There are three approaches to ask for permission, e.g. the manager of a website can ask the
owner of the copyright protected work, the publisher or make use of e.g. an Online
Permission Service.

However, it could be possible that the copyright owner uses a “Creative Common License”.**®
In general, Creative Commons™ is a non-profit organization from the US (started by Stanford
University Law professor L. Lessig and others), which concerns the licensing of free use of
works, with the permission of the owner of the work, for certain purposes.*”® In sum, there are
6 types of licences available.*”’

2.1.3.2 Fair use

However, there are some situations in which the copyright owner cannot claim that the person
who copied and published the copyrighted material on his or her website is infringing his or
her copyright (exclusive rights) since it can happen that there are limitations (see e.g. §/06
Title 17 United States Code) which can be found in §707-118 Title 17 United States Code*"°

% Ibid, p. 70-71.

% Section 106 Title 17 United States Code.

9 Suthersanen 2007, p. 59 and Kim 2007, p. 187.

! Fishman 2011, p. 372.

“ bid.

93 Stim 2010 I, p. 11, 19 and 198.

“** Ibid.

5 Fishman 2011, p. 372-379.

4 Ibid, p. 374.

7 http://creativecommons.org/ (12 August 2012).

%8 Suthersanen 2007, p. 59 and Kim 2007, p. 187.

99 http://creativecommons.org/licenses/?lang=en (12 August 2012).
1% Halpern, Nard and Port 2011, p. 116 and http://www.copyright.gov/fls/fl102.html (12 August 2012).
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Of these limitations, “fair use”*!"! (§107 Title 17 United States Code) is most used in case of
copying and publishing of copyrighted material and is defined as:

“Notwithstanding the provisions of sections 106 and 106A, the fair use of a copyrighted work, including such
use by reproduction in copies or phonorecords or by any other means specified by that section, for purposes
such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship,
or research, is not an infringement of copyright. In determining whether the use made of a work in any
particular case is a fair use the factors to be considered shall include—

(1) the purpose and character of the use, including whether such use is of a commercial nature or is for
nonprofit educational purposes;

(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and

(4) the effect of the use upon the potential market for or value of the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon

consideration of all the above factors.” 12

The exception of “fair use” can be applied by the manager and/or user who has exploited a
copyright protected work if he or she can prove that he or she did so under this exception.*"
In other words, if the limitation of “fair use” can be applied, the manager and/or user can
make limited use (copy and publish) of the work of the copyright owner without first
obtaining permission.*'* For example, a non-commercial website republishes a part of an
article of a newspaper on its website and the exception of “fair use” could be applied.415

In case of doubt if the limitation of “fair use” could be applied, it is always possible to ask the
copyright owner for permission.*'®

2.1.4 How long is copyright protection available?

2.1.4.1 The public domain

Copyright protection does not last forever, but is only temporary.417 In §301-305 Title 17
United States Code the duration of copyright is clarified.*"® To know when a work will enter
the public domain, one can check the “Copyright and the Public Domain in the United
States”*" chart where the conditions are described when a work (will) fall(s) in the public
domain, which is made available each year by P. Hirtle**” of the Cornell University
Library** ** In general, all works (both US as foreign) before 1923 are in the public domain
since for these works the copyright protection has expired.*” Starting from 1923, one has to
look at the chart to determine when a work enters the public domain and attention has not
only to be paid to the year when the work was published, but also to other conditions.*** For
example, a book printed on 4 March 1925 (a work published between 1923 till 1963) with a
copyright notice and with a renewal registration at the end of its 28 year term (without such
notice and renewal the work should be regarded as belonging to the public domain since it has

41 Halpern, Nard and Port 2011, p. 116-136.

1% Section 107 Title 17 United States Code

13 Fishman 2011, p. 7 and 308.

4 Fishman 2010, p. 414 and Fishman 2011, p. 254.

13 http://www.nolo.com/legal-encyclopedia/fair-use-rule-copyright-material-30100.html (12 August 2012) and
Stim 2010 II, p. 243-253.

10 http://www.copyright.gov/fls/f1102.html (12 August 2012) and Stim 2010 II, p. 191-189.

*7 Fishman 2010, p. 23 and WIPO 2008, p. 164.

1% http://www.copyright.gov/title17/92chap3.html/ (12 August 2012) and Stim 2010 I, p. 199.

*19 http://copyright.cornell.edu/resources/publicdomain.cfm (12 August 2012).

29 http://vivo.cornell.edu/display/individual23436/ (12 August 2012).

! http://www.library.cornell.edu/ (12 August 2012).

22 http://copyright.cornell.edu/resources/ (12 August 2012).

2 Fishman 2011, p. 7, http://copyright.cornell.edu/resources/publicdomain.cfm (12 August 2012) and Stim
20101, p. 199.

4 http://copyright.cornell.edu/resources/publicdomain.cfm (12 August 2012) and Fishman 2011, p. 242.
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failed to comply with US formalities), will receive a renewal term of 67 years (together a term
of 95 years) and will enter the public domain on 1 January 2020.*

There are other possibilities of how a work enters the public domain. Since the US
Government cannot claim copyright according to §/05 Title 17 United States Code, the
information provided by the US Government falls within the public domain.**® Case-law falls
within the public domain, however, it is difficult to find free judicial decisions to copy and
publish, since editors can e.g. add new material to the plain text and receive copyright for the
creation of a new work.**’ Another example of the public domain is the use of a hyperlink on a
website.*”® Although, sometimes permission has to be asked before a hyperlink can be placed
on a website.*’

To know if a work of a foreign country should be regarded as being in the public domain and
thus can be used freely, a research has to be done of the copyright laws of the foreign

430
country.

2.1.5 Avre there other ways not to infringe copyright?

If a manager is receiving a complaint of a copyright owner that there is copyright infringing
material on his or her website, e.g. in a comment, the manager should first investigate if the
complaint is truthful and then remove that material in order to prevent being sued for
copyright infringement.43 ! Also, in the case of linking, a website could have a “Linking
disclaimer” in which it is explained that the manager of the website, for example, does not
endorse the use of copyrighted infringing material possibly found in links in his or her
resources page.*> Another defence which could be applicable is the “merger doctrine”*>.

In the case of a factual work, it is not always possible that the information provided about a
subject is described in an original way by each author.** For example, it is not possible that
an author describing the history of the NCMEC*®, is each time original when it concerns
certain facts and since the NCMEC**® still exists today, there will be other authors who also
will write about this topic and therefore, the problem could be that they cannot do so, since
the factual information cannot be expressed differently each time. To solve this problem, the
US court has decided that the manner of how the factual information is expressed in the work
belongs to the public domain or just acknowledges that it is protected from copying (without
further consequences).**’ Therefore, it can happen that in the same case each court has a
different interpretation which results in legal uncertainty.438

23 Ihid.
26 Fishman 2010, p. 42.
7 Fishman 2010, p. 50, http://www.nytimes.com/2008/09/29/business/media/29link.html?pagewanted=print
and http://copyright.uslegal.com/statutes-judicial-opinions-law-reports/ (both 12 August 2012).
2% Fishman 2010, p. 328.
% Stim 2010 II, p. 200 and 202-204.
9 Fishman 2010, p. 296. See also paragraph: 2.3 Missing persons’ websites and foreign copyright, p. 41-56.
“1Stim 2010 II, p. 189 and 192.
2 Ibid, p. 204.
ﬁi Fishman 2011, p. 117-119 and Halpern, Nard and Port 2011, p. 10-11.
* Ibid.
5 http://www.missingkids.com/missingkids/servlet/PublicHomeServlet?LanguageCountry=en_US (12 August
2012).
“ Ibid.
437 Fishman 201 1, p. 118 and Halpern, Nard and Port 2011, p. 10-11.
438 Halpern, Nard and Port 2011, p. 11.
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2.1.6 When is there a copyright infringement?

Title 17 United States Code439, which was amended a few times440, has to be applied after the
copyright holder has discovered that a copyright infringement has taken place.**' A copyright
infringement case can be brought against any person who knowingly or unknowingly
breaches copyright law and the case must be brought before a Federal Court.*** For example,
in the case of a website, there can be a violation of §106-118 Title 17 United States Code
(infringement rights of the copyright owner).**® The US court has no jurisdiction when the
copyright infringement of a US author happened abroad, since Title 17 United States Code
cannot be applied outside of the US.***

A copyright infringement case can be solved with the help of a civil procedure or as a
criminal offence.** Besides, since it is unlikely that a manager and/or a user of a missing
persons’ website is copying from other websites with the clear intent of committing copyright
infringement, the criminal procedure will only be discussed briefly.

To begin with the civil procedure, Chapter 5 (§501-513) Title 17 United States Code covers
copyright infringement and its remedies. In §501(b) Title 17 United States Code it is
explained that the copyright holder or a person who has an exclusive right has an exclusive
right to take action against the copyright infringer.**® The copyright owner has to prove two
things, namely: First, that he or she has a valid copyright and, second, that his or her work, in
other words the original work, has been copied.**” Moreover, not only the person who
committed the copyright infringement can be prosecuted, but also the person who, for
example, has helped another person to carry out the copyright infringement, can be
punished**®, which is also known as “contributory infringement”™** "

In §502 Title 17 United States Code a temporary or final “injunction”, which means to stop
the continuation of the copyright infringement with the help of a court order', can be
ordered by the court if certain conditions like e.g. irreparable harm are met.*> Section 504
Title 17 United States Code explains which alternative bases there can be for the award of
monetary damages, as the copyright owner’s “actual damages and profits” (with profits
meaning the profits of the infringer (§504 (b) Title 17 United States Code)) or “Statutory
damages” (which can be used when it is difficult to prove the actual damages when there is
clear copyright infringement (§504 (c) Title 17 United States Coa,’e)).45 3 According to §505
Title 17 United States Code, it is also possible, under the conditions mentioned in that section,
that the costs and attorney’s fees can be recovered by the winner of the case.**

When it concerns a criminal offence, Section 506 Title 17 United States Code explains which
conditions must be fulfilled. In general, it can be the case that the copyright infringement is a

9 Bouchoux 2009, p. 176 and Crews 1993, p. 146.

440 Halpern, Nard and Port 2011, p. 2.

41 Fishman 201 1,p.8.

2 Smith, Bird & Bird 2007, p. 98, Bouchoux 2009, p. 176, Fishman 2011, p. 309 and Halpern, Nard and Port
2011, p. 159-160.

443 Halpern, Nard and Port 2011, p. 144.

4 Ibid, p. 147-148.

" See Chapter 5 Title 17 United States Code.

¢ Halpern, Nard and Port 2011, p. 148-149.

7 Ibid, p. 152-159.

¥ Fishman 2011, p. 309 and Halpern, Nard and Port 2011, p. 161-165.
449 Halpern, Nard and Port 2011, p. 161 and 162-165.

0 Ibid, p. 161-162.

! Merriam-Webster Inc. 1996, p. 246 and see e.g. WIPO 2008, p. 171
452 Halpern, Nard and Port 2011, p. 169.

3 Ibid, p. 170-175.

4 Ibid, p. 176-177.
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“wilfully” committed offense (§506 (1) Title 17 United States Code) and is made for, for
example, financial gain (§506 (a) (1) C Title 17 United States Code).*> In §2319 Title 18
United States Code, it is explained that the copyright infringer, depending on the situation,
can be sentenced to imprisonment and/or a fine.*® When it concerns a “fraudulent copyright
notice”, “fraudulent removal of copyright notice” and/or “false representation” (§506 (a) (3)
c-e Title 17 United States Code), the infringer has to pay a fine.*’

In §507 Title 17 United States Code the term is mentioned when a civil action (three years) or
criminal proceeding (five years) by the copyright owner can be brought against the
infringer.*®

2.2 US based missing persons’ websites and copyright

In the previous paragraph US copyright in general was explained. It was clarified that a
website or a comment could be copyright protected.*® The question to be answered here is if
the information concerning US copyright is applicable when it concerns missing persons’
websites and its comments in practice.

It is a fact that missing persons’ websites are involved in “copying”. If there is a claim that
someone is missing, a source has to be provided, since it is not legally allowed to claim
someone is missing when in fact he or she is not. The person who makes the claim (not the
person who gets a hoax e-mail concerning e.g. a missing child) can be, amongst others, be
sued for defamation. In this paragraph, it will be examined how a missing persons’ website
cannot be accused of copyright infringement.

2.2.1 What is copyright protected?

Sections 102 and 103 Title 17 United States Code explain which works are copyright
protected460, which means that the work must be fixed and be originall.461

If the missing persons’ website is e.g. only copying and publishing flyers from e.g. the
NCMEC"*®, this could not be regarded as original or having a minimum level of creativity and
therefore the site will not have copyright. If the website has a specific goal, as e.g. the For the
Lost Organization®® and The Charley Project'® have, it can be regarded as having copyright
protection since the two conditions fixed and original are met.

The manager of a website can decide to register his or her copyright with the US Copyright
Office® **° 1t is not likely that a website is registered with the US Copyright Office*®’, since
missing persons’ websites do often change their site (e.g. updating), which would mean that

3 Ibid, p. 160-161.

6 Ibid, p. 160.

“7Ibid, p. 160-161.

8 Ibid, p. 148.

9 http://www.copyright.gov/help/faq/faq-protect. html#website (12 August 2012), WIPO 2008, p. 153 and
http://www.copyrightlaws.com/copyright-qs-as/9-0-copyright-permissions/ (12 August 2012).

*0°See also Fishman 2011, p. 6.

*! Fishman 2010, p. 20-22.

2 http://www.missingkids.com/missingkids/servlet/PublicHomeServlet?LanguageCountry=en_US (12 August
2012).

493 http://www.forthelost.org/ (12 August 2012).

% http://www.charleyproject.org/ (12 August 2012).

93 http://www.copyright.gov/ (12 August 2012).

%6 Circular 1: Copyright Basics, p. 7-12 and Fishman 2010, p. 23.

7 http://www.copyright.gov/ (12 August 2012).

36



each time they alter a case file they have to register it with the US Copyright Office"® *® 1f

they register for copyright with the US Copyright Office*”’, it is more likely to protect e.g.
their publications, logo... To give an example, the NCMEC*"" has registered, amongst others,
the logo and publications, but not the website.*’*

If the website allows for the writing of comments, a comment can be copyright protected if it
is an original creation of the author and not merely the mentioning of e.g. a fact.*” For
example, a member of the general public has devoted much of his or her time to locate a
missing person and writes about his or her efforts in a comment under a case file of a missing
persons’ website, his or her comment can be regarded as copyright protected since it is fixed
and original. Four of the websites mentioned, the National Center for Missing Adults*™ (see
their “Let’s bring them home: The Missing Persons Blog™*"), the Doe Network"’® (see their
“Guestbook™""), the For the Lost Organization478 (see the “For the Lost Blog”479) and The
Charley Project™ (see “The Charley Project Blog **") offer the possibility for the general
public to write a comment, which means that a comment written on their website by a user

can be copyright protected.

2.2.2  Who is the copyright owner?

An answer can be found in §201 (a) Title 17 United States Code. If it is not mentioned on the
website, use can be made of “whois software”*® or when it concerns an e-mail address by
“Email Trace-Email Tracking”*** ***. An e-mail address from a user is not difficult to acquire
since in the case of a comment, before writing a comment on the missing persons’ website, an
e-mail address of the user (possible among with some other information) has to be given, see
e.g. the Doe Network™ and their “Guestbook™*™.

2.2.3  Which rights does a copyright owner have?

The exclusive rights of the copyright owner are explained in §/06 Title 17 United States
Code.**" Before placing copyrighted work on a website, the owner of the work should be

“% Ibid.

9 Circular 66: Copyright registration for online works, p. 2.

79 http://www.copyright.gov/ (12 August 2012).

! http://www.missingkids.com/missingkids/servlet/PublicHomeServlet?LanguageCountry=en_US (12 August
2012).

72 http://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?Search_Arg=%?22national+center+for+missing+and+exploited+children%22&Search_Code=
FT*&PID=BiAu31xsREAqbjVKEiq33f-Guptm&SEQ=20120415111932&CNT=25&HIST=1 (12 August
2012).

73 http://www.copyrightlaws.com/copyright-qs-as/9-0-copyright-permissions/ (12 August 2012).

™ http://www.lbth.org/ncma/index.php (12 August 2012).

7 http://Ibth.org/ncma/blog/ (12 August 2012).

76 http://www.doenetwork.org/ (12 August 2012). See also Vaccariello 2009, p. 80-83, 88 and 213.

7 http://www.doenetwork.org/ (12 August 2012).

78 http://www.forthelost.org/ (12 August 2012).

7 http://forthelost. wordpress.com/ (12 August 2012).

0 http://www.charleyproject.org/ (12 August 2012).

1 http://charleyross.wordpress.com/ (12 August 2012).

2 http://www.ip-adress.com/whois/ (12 August 2012).

¥ See e.g. http://www.ip-adress.com/trace_email/ (12 August 2012).

% Walden 2004, p. 275-287 and 276.

8 http://www.doenetwork.org/ (12 August 2012). See also Vaccariello 2009, p. 80-83, 88 and 213.

6 http://www.doenetwork.org/ (12 August 2012).

487 Halpern, Nard and Port 2011, p. 70.
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asked for perrnission.488 This could be the case when a missing persons’ website does not
have e.g. a copyright policy. For example, the National Center for Missing Adults*™’ has not
published a copyright policy on its website besides that its content is copyright protected by
mentioning below each page: “Copyright 2010-2011 Let's Bring Them Home. All rights reserved”.*® In
this case the manager of a missing persons’ website could write an e-mail and ask permission
before copying and publishing.

The copyright owner can transfer or license his or her copyright to someone else. !

To give an example, the NCMEC*** permits the use of its banners, its hypertext links and
flyers on websites (e.g. publishing and reprinting) under certain conditions which can be
found on its webpage: “Terms of Use for NCMEC Intellectual Property”.*”

Another possibility could be that the copyright owner is using a “Creative Common License”
for its website.** For example, the administrator (manager) of The Charley Project”’” has her
work protected under a “Creative Common License”.*® She allows another missing persons’
website to use (copy, alter...) and adapt her work on two conditions: First, her website as
source must be mentioned and, second, the information provided may not be used for
financial purposes.*’’

If the copying meets the conditions of §107 Title 17 United States Code, “fair use”*® can be
seen as a legal justification. For example, the Doe Network™” explains in its “Terms of

99, <

services”: “This site may contain copyrighted (A©) material , the use of which may or may not have been
specifically authorized by the copyright owner. This material is being made available in an effort to further
public understanding of social issues relating to missing persons, unidentified remains and its impact on society.
The DoeNetwork believes this constitutes a fair use' of any such copyrighted material as provided for in section
107 of the US Copyright Law. In accordance with Title 17 U.S.C. Section 107, the material on this site is
distributed without profit to those who, by visiting www.DoeNetwork.org, have expressed an implied interest in
viewing the included information for research and educational purposes.”so

In other words, a manager of a missing persons’ website is allowed to make use of the
information provided by the Doe Network™", only if he or she uses it e.g. to comment or for
news reporting.

2.2.4 How long is copyright protection available?

Missing children became a topic for politics and legislation since the beginning of the
1980s°" and in the case of missing adults it took even longer (see e.g. the disappearance of

8 Fishman 2011, p. 372.

* http://www.Ibth.org/ncma/index.php (12 August 2012).

* http://www.lbth.org/ncma/content.php?webid=about_ncma (12 August 2012).

w1 Halpern, Nard and Port 2011, p. 64.

2 http://www.missingkids.com/missingkids/servlet/PublicHomeServlet?LanguageCountry=en_US / (12 August
2012).

93 http://www.missingkids.com/missingkids/servlet/PageServlet?LanguageCountry=en_US&Pageld=1923 (12
August 2012).

% Fishman 2011, p. 374.

3 http://www.charleyproject.org/ (12 August 2012).

% http://www.charleyproject.org/ (bottom of the page) (12 August 2012).

7 http://www.charleyproject.org/copyright.html and http://creativecommons.org/licenses/by-nc/2.0/ (both 12
August 2012). See also her blog entry “A big thorn in my side” in which she described her efforts to stop people
from copying her web pages (http://charleyross.wordpress.com/2009/07/31/a-big-thorn-in-my-side/ (12 August
2012)).

498 Halpern, Nard and Port 2011, p. 116-136.

9 http://www.doenetwork.org/ (12 August 2012).
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%02 Tedisco and Paludi 1996, p. 112-113.
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Kristen Modafferi on 23 June 1997 after leaving her place of employment503 ). The oldest
missing persons website referred to in this Master Thesis is the NCMEC>™, which came into
existence in 1984.°% It is unlikely that any of the websites mentioned, except of the Amber
Alert™ and NamUs™"”, since they should be regarded as US Government websites (§105 Title
17 United States Code), will enter the public domain soon.

It is a fact that all works which originate from before 1923 are in the public domain.”®® It is
not uncommon that a missing persons’ website has a case file of someone who went missing
before 1923 and does this fact mean that the case file is free from copying because it should
be regarded in the public domain? To give an example, both the Doe Network™” as The
Charley Project’'” have a case file concerning the disappearance of Dorothy Arnold, who
went missing on 12 December 1910.”'" Since she disappeared before 1923, everything
concerning the investigation from before 1923 is in the public domain.’'? Nevertheless, this
does not mean that the case file can be reproduced since, although the information is in the
public domain, the case file can be regarded as fixed and original.513 However, it can be
different when it concerns the copyright of the photograph of the missing person (although
normally the whole case file or flyer should be regarded as belonging together). Nevertheless,
some missing persons’ websites explain their policy concerning the copyright of pictures. For
example, the manager (administrator) of The Charley Project™™ clarifies: “The contents of the
Charley Project, except for the photographs of the missing, are copyright 2004 - 2008 by Meaghan Good.”™"
The Doe Netvvork516 explains: “All photos and information contained within this Web site are the

, . . , g 517
properties of the listed information sources within the case files.”

According to §105 Title 17 United States Code, the US Government cannot claim copyright
and therefore the information falls within the public domain.’'® The Amber Alerr’"’ as
NamUs™ fall in the public domain, since they both refer in the bottom on their websites to

%3 O’ Brien and French 2008, p. 93 and Newton 2009, p. 246.

% http://www.missingkids.com/missingkids/servlet/PublicHomeServlet?LanguageCountry=en_US (12 August
2012).

%95 Concannon 2008, p. 18-19 and Fairman Cooper 2003, p. 1-2.

2% http://www.amberalert.gov/ (12 August 2012).

7 http://www.namus.gov/, but not the sections of the missing and unidentified persons
(https://www.findthemissing.org/en and https://identifyus.org/en), they have another copyright protection
(https://www.findthemissing.org/en/users/terms_of_use and https://identifyus.org/en/home/terms_of_use/) (all
12 August 2012).

°% Fishman 2011, p. 7 and http://copyright.cornell.edu/resources/publicdomain.cfm (12 August 2012) and Stim
20101, p. 199.

% http://www.doenetwork.org/ (12 August 2012). See also Vaccariello 2009, p. 80-83, 88 and 213.

19 http://www.charleyproject.org/ (12 August 2012).

3! http://www.doenetwork.org/cases/1028dfny.html and
http://www.charleyproject.org/cases/a/arnold_dorothy.html (both 12 August 2012).

312 Fishman 2011, p. 7, http://copyright.cornell.edu/resources/publicdomain.cfm (12 August 2012) and Stim
20101, p. 199.

> Fishman 2010, p. 20-22.
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> http://www.charleyproject.org/copyright.html (12 August 2012).

219 http://www.doenetwork.org/ (12 August 2012).
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3% Eishman 2010, p. 42.
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the legal policies and disclaimers of the website of the Department of Justice®*', which means
according to the Department of Justice Website:

“Information generated by the Department of Justice is in the public domain and may be reproduced, published
or otherwise used without the Department’s permission. Citation to the Department of Justice as the source of

the information is appreciated, as appropriate.”s22
. . . oL 523
Most missing persons’ websites have hyperlinks to other websites.

2.2.5 When is there copyright infringement?

Although, a manager of a missing persons’ website could be accused of copyright
infringement5 24 until now >, there were no copyright infringement cases brought before the
US courts concerning any of the above mentioned missing persons websites and/or its

526
user(s).

The reason why this could be the case is because missing persons’ websites are on the internet
to attract attention to missing persons and, since it is more important that more people know
about the missing person in an effort to locate him or her than, than to put effort in protecting
their copyright of the flyer of the missing person in question. Also, the “merger doctrine™*'
could be used as a defence in a copyright infringement case since some factual information, as
the name of the missing person, his or her hair colour, when he or she went missing, how old
he or she was... cannot be expressed each time in a different manner on every missing
persons’ website.

Moreover, if the manager of the missing persons’ website is following the conditions
mentioned of the websites mentioned in this Master Thesis (even removing a comment which
of a user who does not follow the conditions), it is unlikely that he or she will be confronted
with a copyright infringement claim. Besides, if a manager is operating a missing persons’
website, he or she would know where to find information and how to use it, for example, he
or she will most likely start with information available on law enforcement websites before
moving to other sources like newspapers.

Also, the missing persons’ websites themselves are involved to detect copyright infringement
of their websites. For example, the For the Lost Organizations28 detected on the Children of
the Underground Watch Newsletter Site’*’ (a website bringing attention to (international)
parental abducted children hidden by the Children of the Underground Organization)’™", a
copy of one of its case files and informed the manager of the website, with the help of a
comment, that the copied case file could remain on the website if the manager would credit

the For the Lost Organization™" >

2! http://www.justice.gov/ (12 August 2012).

22 http://www.justice.gov/legalpolicies.htm#copyright (12 August 2012).

3 See e.g. http://charleyross.wordpress.com/ (12 August 2012).

** See e.g. http://charleyross.wordpress.com/2010/12/13/hate-mail-and-mail-in-general/ (12 August 2012)..

> Until 12 August 2012.

220 There is one case-law involving the Amber Alert and copyright (Vikon International, Inc. v. Sensorlogic, Inc),
but this concerned the technology used for the Amber Alert and not its website.

>*7 Fishman 2011, p. 117-119 and Halpern, Nard and Port 2011, p. 10-11.

2 http://www.forthelost.org/ (12 August 2012).

529 http://underwatch.wordpress.com/ and http://underwatch.wordpress.com/about/ (both 12 August 2012).

330 http:/funderwatch.wordpress.com/about/ (12 August 2012).

3! http://www.forthelost.org/ (12 August 2012).

%32 http://underwatch.wordpress.com/2011/05/18/where-is-dorothy-barnett-and-savannah-todd/#comment-5460
(12 August 2012).
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2.3 Missing persons’ websites and foreign copyright

It is not unimaginable that a manager and/or user of a missing persons’ website could retrieve
information concerning a missing person from websites outside of the US. To give an
example, if a Dutch tourist disappeared in the US or a child from the US is abducted to The
UK, there could be found additional information on e.g. websites of that other country. The
question answered in this paragraph is if the manager of the missing persons’ website could
copy this information without legal consequences. Therefore, attention will be paid to
copyright law in general of the EU, The Netherlands and England.

2.3.1 The European Union

2.3.1.1 What is copyright protected?

Except of art. 1 (1) Directive 2009/24/EC>* which is only applicable on “computer
programs”, it is not defined in the EU what is meant with a work.”** Instead, e.g. art. 1 (1)
Directive 2006/116/EC™ (concerning the term of protection) refers to art. 2 Berne
Convention ® in explaining what a “literary or artistic work” should mean.”®’ However, the
EU itself is not a member country of the Berne Convention®®>%

2.3.1.2 Which rights does a copyright owner have?

In art. 2 Directive 2001/29/EC°™ it is explained that the author of the work has the exclusive
right to reproduce, direct or indirect, or to give permission to someone else to reproduce (a
part of) the work. Art. 3 Directive 2001/29/EC°*" clarifies that the owner of the work can
communicate his or her work, make it available to the public or give someone else permission
to do so. Art. 4 Directive 2001/29/EC>** clarifies that the owner also has the right of
distribution.

2.3.1.3 How long is copyright protection available?

Directive 2006/116/EC>* is about the term of copyright protection. In recital 3 of the
preamble of Directive 2006/116/EC™*, it is explained that the existence of this directive is
necessary, since it harmonizes the term of protection with the result that the terms of
copyright protection will be the same in all the EU Member-States. According to art. 1 (1)
Directive 2006/116/EC** the duration of a literary or artistic work will be:

“I. The rights of an author of a literary or artistic work within the meaning of Article 2 of the Berne Convention
shall run for the life of the author and for 70 years after his death, irrespective of the date when the work is

lawfully made available to the public.”.s46 According to art. 6 Directive 2006/11 6/EC° | in the case
of the term of protection of photographs, art. 1 Directive 2006/116/EC>* is also applicable.

> Directive 2009/24/EC.

3 Institute for Information Law of the University of Amsterdam 2006, p. 33.
> Directive 2006/116/EC.

336 Berne Convention.

337 Institute for Information Law of the University of Amsterdam 2006, p. 33.
>3 Berne Convention.
>http://www.wipo.int/treaties/en/ShowResults.jsp?country_id=ALL&start_year=ANY &end_year=ANY &searc
h_what=Cé&treaty_id=15 (12 August 2012).

> Directive 2001/29/EC.
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> 1bid.

> Directive 2006/116/EC.

>* Ibid.
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346 art. 1 (1) Directive 2006/116/EC.

** Directive 2006/116/EC.

>* Ibid.
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Art. 8 Directive 2006/116/EC>* explains that the duration of the term will be calculated as
follows: “The terms laid down in this Directive shall be calculated from the first day of January of the year
following the event which gives rise to them.”>°. In art. 9 Directive 2006/116/EC>" it is clarified if
the copyright, that was applicable before the directive came into force, is still valid.”>>

To know how long copyright protection lasts in a particular EU Member-State, see the “EU
Copyrights Durations™>> chart of the European Union Copyright Information®”.

2.3.1.4 Are there other ways not to infringe copyright?

In art. 5 Directive 2001/29/EC>, the exceptions and limitations of the copyright owner are
discussed. For example, according to art. 5 (3) ¢ and d Directive 2001/29/EC™° a person of
the general public is allowed, under certain conditions (see also art. 5 (5) Directive
2001/29/EC>"), to reproduce or use quotations of the work. Also, it is allowed to e.g. report
about judicial proceedings (art. 5 (3) e Directive 2001/29/EC™*®).

Art. 5 (1)-(4) Directive 2001/29/EC” should be seen as exhaustive and art. 5 (5) Directive
2001/29/EC°® contains a “three-step-test”, which originates from art. 9 (2) Berne
Convention®®, and explains when reproduction is allowed under national law.>%

Art. 9 (2) Berne Convention®® reads: “(2) It shall be a matter for legislation in the countries of the Union
to permit the reproduction of such works in certain special cases, provided that such reproduction does not
conflict with a normal exploitation of the work and does not unreasonably prejudice the legitimate interests of
the author.” Art. 5 (5) Directive 200]/29/EC564 reads: “The exceptions and limitations provided for in
paragraphs 1, 2, 3 and 4 shall only be applied in certain special cases which do not conflict with a normal
exploitation of the work or other subject-matter and do not unreasonably prejudice the legitimate interests of the

rightholder.” In sum, both The Netherlands as The UK have not transposed art. 5(5) Directive
2001/29/EC® in their national law since the two are of the opinion that the article is directed
against the legislative power and not also to the judiciary, although The Netherlands and The
UK sometimes use the test in their case-law in case of doubt when there are questions if an
exemption should be applied in a specific case.”®

2.3.1.5 When is there copyright infringement?

There are two regulations which could be applicable: First, the Brussels I Regulation®®,
which concerns jurisdiction, but only if the defendant has his or her habitual residence in one
of the EU Member-States (Recital 8 and 9 and art. 4 Brussels I Regulati0n5 68) and, second, the

% Tbid.
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32 See e.g. C-240/07.
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Rome II Regulation®®, which explains which national law of a EU Member-State should be
applied.”” In the case of jurisdiction, art. 5 (3) Brussels I Regulation®”' is applicable, which
means that the court where the harmful event occurred, has jurisdiction. Nevertheless, since it
concerns a non-contractual obligation, art. 8 Rome II Regulation®* should be used.

Art. 8 (1) and (2) Rome Il Regulation®” explain that a copyright infringement case can take
place before the national court (e.g. the national law of the copyrighted work) or before the
court where the infringement took place (e.g. in case of unitary copyright law). According to
art. 8 (3) Rome II Regulation®*, it is not possible that the plaintiff and defendant can choose
where to start a copyright infringement case (art. 14 Rome II Regulation®” is not applicable).
Art. 8 Directive 2001/29/EC”"® explains that it is up to the EU Member-States to provide for
sanctions and remedies against copyright infringement. The Enforcement Directive (or
Directive 2004/48/EC)’"" is only applicable in the case of counterfeiting and piracy.””®

2.3.1.6 Missing persons’ websites and the EU

In the EU a distinction can be made between “true EU websites” and websites supported by
the EU. Normally, information from the European Union Website’”, e.g. from the website of
the European Commission, may be copied and published if the source is mentioned, unless
otherwise specified.”® In this Master Thesis “EU Missing persons’ websites” should be
explained as websites supported by the EU.

Although the EU is involved in locating missing adults, these initiatives mostly have a
political background as e.g. locating missing people in Cyprus®®', and therefore, only attention
will be paid to four missing children websites supported by the EU.

The first one is the European Federation for Missing and Sexually Exploited Children or

Missing Children Europe582 which was established in 2009, represents 28 Non-Governmental

Organisations and which is active in Switzerland and 19 EU Member-States.”®® Missing

Children Europe®® has the following mission: “

e Ensure that in every EU Member State, the basic conditions (institutions, regulations, procedures) for
helping missing and sexually exploited children as well as for the prevention of children going missing or
being exploited are established, and the professional minimum standards for dealing with these phenomena
are observed;

e Stimulate European and transnational cooperation to cope with the growing cross border nature of the
problem;

e FExtend the level of its Members’ activities to a truly operational and highly standardised level;

% Regulation (EC) No 864/2007.

70 http://epceurope.eu/wp-content/themes/striking/factsheets/epc-brussels-I-and-rome-II-fact-sheet-april-
2010.pdf/ (12 August 2012).

S Council Regulation (EC) No 44/2001.

372 Regulation (EC) No 864/2007.

" Ibid.

™ Ibid.

7 Ibid.

7 Directive 2001/29/EC.

>" Directive 2004/48/EC.

>”® Recital 29 of Directive 2001/29/EC and Directive 2004/48/EC.

7 http://europa.eu/index_en.htm (12 August 2012).

% http://ec.europa.eu/geninfo/legal_notices_en.htm#copyright (12 August 2012) and Commission Decision
2011.

¥ See e.g. Missing Persons in Cyprus-Follow up.

%2 http://www.missingchildreneurope.eu (12 August 2012). There is also the website of the MCE Supporting
Committee (http://www.supportmce.eu/ (12 August 2012)), but in this Master Thesis only attention will be given
to the website of Missing Children Europe.

% Paludi and Kelly 2010, p. 34 and http://www.missingchildreneurope.eu (12 August 2012).

% http://www.missingchildreneurope.eu (12 August 2012).
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e Assist its Members in their dealings with national authorities to achieve speedy, efficient and accurate
implementation of binding European legislation.”585
To succeed, Missing Children Europe’®, amongst others, shares best practices of its members
and works together with the ICMEC® ¥ In sum, Missing Children Europe589 can be
described as an information website and is not directly involved in finding missing
children®”. On the site there has been made no mention concerning its copyright policy
(except that the site is created by CherryandCake " indicated at the bottom of the page)’*>.
Art. 5 (3) ¢ and d Directive 2001/29/EC* explain that a person of the general public is
allowed, under certain conditions (see also art. 5 (5) Directive 200129/EC° 94), to reproduce or
use quotations of the work, however, in case of doubt, a manager of a missing persons’
website can always contact the manager’ of Missing Children Europe™®. Missing Children
Europe™” also refers to other websites concerning the topic of missing children.”® Two
referrals will be discussed later on, namely the ICMEC” and Childoscope®®.
Second, at the moment only 11 of the 27 EU Member-States have a Child Alert System®”’,
which can be compared with the US Amber Alert?” , but not the EU itself.*>* Some EU
Member-States like Greece (Amber Alert Hellas604) and France (Alert—enlévement605) are
using such system®”, while other Member-States as Germany do not see why a Child Alert
System®” should be necessary.608 On 24 November 2008 the Commission Staff Working
Document on the Best Practice for Launching a Cross-border Child Abduction Aler!®™ was
published in which it is explained which kinds of missing alert system the EU Member-States

should use.®'® In the mean time, Missing Children Europe®'" tries to make it possible that the

% http://www.missingchildreneurope.eu/index.php?option=com_content&view=article&id=52&Itemid=53 (12
August 2012).
2% http://www.missingchildreneurope.eu (12 August 2012).
% http://www.icmec.org/missingkids/servlet/PublicHomeServlet (12 August 2012).
>% http://www.missingchildreneurope.eu/index.php?option=com_content&view=article&id=52&Itemid=53 (12
August 2012).
% http://www.missingchildreneurope.eu (12 August 2012).
%% http://www.missingchildreneurope.eu/index.php?option=com_content&view=article&id=92&Itemid=29 (12
August 2012).
! http://www.cherryandcake.eu/ (12 August 2012).
%92 http://www.missingchildreneurope.eu (12 August 2012).
> Directive 2001/29/EC.
** Ibid.
>% http://www.missingchildreneurope.eu/index.php?option=com_content&view=article&id=91&Itemid=28 (12
August 2012).
zz: http://www.missingchildreneurope.eu (12 August 2012).

Ibid.
5% These are: The European Hotline Number for Missing Children (http://www.hotline116000.eu/ and
http://ec.europa.eu/information_society/activities/1 16/index_en.htm), the MCE Supporting Committee
(http://www.supportmce.eu/), the ICMEC (http://www.icmec.com/) and Childoscope
(http://www.childoscope.net/2009/httpdocs/index.php?sw=2) (all 12 August 2012).
% http://www.icmec.org/missingkids/servlet/PublicHomeServlet (12 August 2012).
5% http://www.childoscope.net/2009/httpdocs/index.php?sw=2/ (12 August 2012).
! http://ec.europa.eu/justice/fundamental-rights/rights-child/alert-mechanism/index_en.htm (12 August 2012).
%02 http://www.amberalert.gov/ (12 August 2012) and Paludi and Kelly 2010, p. 34.
3 European Parliament 2009, p. C 295E/23-25.
0% http://gr.missingkids.com/missingkids/servlet/NewsEventServlet?LanguageCountry=en_GR&Pageld=3269
(12 August 2012).
505 http://www.alerte-enlevement.gouv.fr/index.php (12 August 2012).
606 paludi and Kelly 2010, p. 34.
57 http://ec.europa.eu/justice/fundamental-rights/rights-child/alert-mechanism/index_en.htm (12 August 2012).
5% http://news.bbc.co.uk/2/hi/europe/7339335.stm (12 August 2012).
9 Commission Staff Working Document 2008.
619 Ibid, p. 1-8.
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different Amber Alert systems of the EU Member-States are connected with each other.®'* The
EU Commission®” as well is attempting to make sure that every EU Member-State will have
its own Child Alert system which also should be activated in case of a cross border
situation.®'* Therefore, the European Child Alert Automated System®” project, with the help
of the financial support of the EU Fundamental Rights & Citizenship Programmeél ° was
developed. ®'7 According to the Press Release of 27 April 2010, the European Child Alert
Automated Systemél 8, launched in 2011, should be used in the case of a cross border abduction
of a child.®"® For now, only Cyprus, Greece, Italy and Portugal are a member, but it is
expected that at the end of the project, all EU Member-States will be involved.®® The
European Child Alert Automated System®' website is copyrighted by Google Sites**?. The
copyrighted material does not belong to Google Sites"®, but to the copyright owner.®** There
is no direct contact information provided on the European Child Alert Automated System®”
website and there is no copy policy either, although by using “Whois’ software”®% the
possible owner (manager or administrator) can be found.®”’

Third, the ICMEC628 should be seen as the “more uniform response to the problem of missing children
around the world”®*° and is considered, together with the NCMEC? 30, as the worldwide well
known organization concerning the topic of missing children.®®! The “Term of Use®* section
on its website is almost identical as the “Terms of Use”® section of the NCMEC**.

! http://www.missingchildreneurope.eu (12 August 2012).

812 http://www.missingchildreneurope.eu/index.php?option=com_content&view=article&id=71&Itemid=58 (12
August 2012).

%13 http://ec.europa.eu/index_en.htm/ (12 August 2012).

% The Stockholm Programme 2009, p. C115/9 and C115/22 and http://ec.europa.eu/justice/fundamental-
rights/rights-child/alert-mechanism/index_en.htm (12 August 2012).

o http://www.europeanchildalert.com/ (12 August 2012).

%16 http://ec.europa.eu/justice/grants/programmes/fundamental-citizenship/index_en.htm (12 August 2012).

"7 ECAAS Press Release 2010, p. 1.

o' http://www.europeanchildalert.com/ (12 August 2012).

S ECAAS Press Release 2010, p. 1.

% Ibid.

52! http://www.europeanchildalert.com/ (12 August 2012).

622 See http://www.europeanchildalert.com/ (at the bottom),
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(12 August 2012).
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1 See e.g. Dube 1999 p. 69-70. As a remark, this is not truly an EU website, it is an organization with which the
Missing Children Europe (http://www.missingchildreneurope.eu/ (12 August 2012)) is working together
http://www.missingchildreneurope.eu/index.php?option=com_content&view=article&id=52&Itemid=53/ (12
August 2012).

532 http://www.icmec.org/missingkids/servlet/PageServlet?LanguageC